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It  is  our  intention  to  comment,  hereafter,  on  all  the  topics 
introduced  by  Mr.  Brougham,  but  the  following  remarks  will 
be  confined  to  the  merits  and  demerits  of  pleading ;  and  we 
regret  to  say,  that,  in  ex^uting  our  task,  we  must  place 
ourselves  in  opposition  to  a  prejudice  now  most  extensively 
prevailing. 

Beyond  the  pale  of  the  profession,  the  present  law  of  ac- 
tions is  universally  condemned.  The  mode  of  calling  the  de- 
fendant into  court,  the  forms  of  statement  to  which  parties 
are  restricted,  the  rules  of  evidence,  and  the  method  of  en- 
forcing the  decree,  are  all  subjected  to  reproach ;  but  none. 
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perhaps,  to  Buch  unmitigated  contempt^  as  the  principles  and 
practice  of  pleading.  "This  mischievous  mess/'  says  Mr. 
Mill,  "  which  exists  in  defiance  and  mockery  of  reason,  En- 
glish lawyers  inform  us,  is  a  strict,  and  pure,  and  beautiful 
exemplincatioa  of  the  rules  of  logip.  This  is  a  cpmmon  lan- 
guage of  theirs.  It  is  a  language  which. clearly  demonstrates 
the  state  of  their  minds.  AH  that  they  see  in  the  system  of 
pleading  is  the  mode  of  performing  it.  What  they  know  of 
logic  is  little  more  than  the  name."^ 

To  such  ribaldry  as  this,  there  is  no  manner  of  reply  which 
well-bred  persons  can  employ ;  but  we  will  endeavour  to  wipe 
away  some  part  of  the  reproach,  by  departing  widely  from  that 
method  of  defence  which  is  commonly  adopted  by  the  profes- 
sion. We  shall  not  seek  to  intrench  ourselves  in  technicality ; 
we  shall  not  assume  the  necessity  of  any  particular  f(mns ; 
but  descend  at  once  from  the  vantage  ground  of  precedent 
and  authority,  and  meet  our  adversaries  on  principles  of 
abstract  jurisprudence;  and  we  undertake  to  shew,  with  as 
much  "brevity  as  possible,  that,  though  overloaded  by  perverted 
ingenuity  with  much  that  taste  and  reason  would  reject,  En- 
glish pleading  is  founded  upon  principles  as  sound  as  any  that 
reformers  can  contrive.  We  shall  expose  its  faults  as  freely 
as  we  shall  claim  credit  for  its  advantages.  Yet  we  are  con- 
vinced that  the  expence,  delay,  and  imcertainty  complained 
of,  are  attributable  to  the  relaxation,  and  not  to  the  strictness, 
of  our  rules ;  and  that  our  best  exertions  should  be  directed  to 
riestore,  instead  of  superseding  or  extending  them.  This,  in- 
deed, is  Mr.  Brougham's  opinion,  and  the  following  observa- 
tions will  afford  an  illustration  of  his  views.  He,  however, 
commenced  at  a  point,  to  which  we  should  not  feel  ourselves 
quite  justified  in  proceeding.  He  gave  our  ancestors  credit 
for  sense,  a  commodity  most  commonly  denied  them ;  and 
took  for  granted  the  soundness  of  the  foundations  of  the  sys- 
tem, whilst  numerous  innovators  are  for  demdishing  the 
whole.  We,  therefore,  shall  begin  the  investigation  at  a 
somewhat  earlier  stage ;  for  we  have  seen,  as  yet,  no  com- 
mentary on  the  writer  from  whom  we  just  now  quoted,  nor  on 
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thofie  who  have  followed  in  his  train.  All  that  we  can 
venture  to  assume  is,  the  expediency  of  ascertaining  before- 
hand the  nature  of  the  matter  in  dispute ;  and  it  is  surely  too 
obvious  for  denial,  that,  if  parties  were  to  proceed  to  trial  with- 
out any  warning  but  a  summons  to  the  court,  without  any  spe- 
cies of  preliminary  arrangement,  delay,  uncertainty,  and  confu* 
sion  would  result.  In  such  a  case  the  plaintiff 's  range  of  proof 
would  be  unlimited ;  the  defendant  might  be  equally  diffuse  ; 
unacquainted  with  the  precise  subject  of  contention,  the  judge 
could  form  no  check  upon  their  wanderings;  and  neither  party 
could  be  prepared  for  explanation  or  reply. 

We  are  agreed,  then,  as  to  the  necessity  of  some  sort  of 
pleading,  and  shall  hardly  differ  as  to  what  are  its  proper  ob- 
jects; for  that  system  is  undeniably  the  best,  which  brings 
the  parties  most  speedily  to  issue  on  a  point  material  to  their 
difference,  which  allows  no  statements  but  such  as  are  abso- 
lutely necessary  to  the  development  of  the  question,  which 
conveys  the  fullest  information  with  regard  to  the  proofs  re^ 
quired,  and  provides  that  these  shall  be  as  few  as  possible; 
and,  above  all,  which  accurately  distinguishes  the  nature  of 
the  points  in  dispute,  and  refers  each  to  its  peculiar  jurisdic- 
tion; without  which,  the  benefits  of  a  decision  must  terminate 
with  the  suitor  who  procured  it,  as  no  precedent  could  be  relied 
on  as  a  guide,  if  fact  and  law  were  confoimded  in  the  judgment. 

By  what  means  these  objects  are  attainable,  and  what 
progress  towards  them  our  practitioners  have  made,  are 
the  subjects  for  discussion  here,  and  will  perhaps  be  most 
easily  explained  by  contrasting  the  present  system  with  those 
already  tried  and  those  suggested  for  adoption ;  and,  in  the 
first  place,  we  shall  notice  a  peculiarity  which  distinguishes 
our  course  of  proceeding  from  that  of  every  other  judicature. 

With  us,  the  allegations  of  parties  are  so  restrained  as  to 
lead  spontaneously,  as  it  were,  and  without  the  interference  of 
the  court,  to  the  production  of  an  issue;  whilst,  in  every  other 
system,  a  comparative  laxity  of  assertion  is  permitted,  each 
party  states  his  case  at  large,  and,  when  all  the  circumstances 
of  the  dispute  are  fully  developed,  the  pleadings  are  reviewed  by 
the  judge,  who  selects  the  material  points  and  frames  the 
necessary  issues.      The  rule  chiefly  instrumental    in    pro- 
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ducing  the  effect  we  speak  of  is,  technically  expressed,  the 
following ;  "  that  after  the  declaration,  the  parties  must  at 
each  stage  demur,  or  plead  by  way  of  traverse,  or  by  way  of 
confession  and  avoidance  ;'*  *  the  meaning  of  which  will  be 
best  explained,  and  the  working  best  shown,  by  an  example. 
If  A.  for  instance,  were  to  complain  of  B.,  he  would 
set  out  in  writing  the  ground  of  his  demand,  to  which  B. 
would  be  called  upon  to  reply  in  one  of  three  ways :  — by  ob- 
jecting to  the  sufficiency  in  point  of  law  of  the  facts  alleged, 
(i.  e.  by  demurring) ;  by  denying  the  truth  of  the  complaint, 
(i.  e.  pleading  by  way  of  traverse) ;  or,  admitting  its  suffi- 
ciency and  truth,  by  stating  facts,  which  prevent  the  circum- 
stances relied  upon  by  A.  from  having  the  effect  attributed  to 
them,  (which  is  termed  pleading  by  confession  and  avoidance.) 
If  the  first  course,  that  of  demurring  or  objecting  to  the  legal 
sufficiency  of  the  complaint,  is  chosen,  the  objecting  party  is 
taken  to  admit  the  facts,  the  dispute  becomes  altogether  a 
question  of  law,  and  judgment  is  given  for  him  in  whose 
favour  that  question  is  decided,  without  requiring  any  evi- 
dence to  circumstances.  If,  according  to  the  second  method 
of  proceeding,  B.xlenies  or  traverses  the  charge  or  any  essen- 
tial part  of  it,  the  parties  are  immediately  at  issue,  and  a  time 
is  fixed  for  determining  the  case  by  proof.  But  if,  declining 
both  of  these  methods,  the  defendant  confesses  the  complaint 
and  alleges  a  new  line  of  circumstances  in  answer,  as,  that 
after  the  debt  became  due  it  was  released  to  him  by  A. :  then 
a  change  takes  place  in  the  position  of  the  parties,  and  A.  is 
called  upon  in  turn  to  deny  the  truth  or  legal  competency  of 
the  defence,  or  to  allege  other  facts  subversive  of  the  effect  of 
those  set  out  by  B. ;  as,  in  answer  to  the  defence  of  a  release, 
that  such  release  was  extorted  by  violence ;  upon  which  B.  is 
called  upon  as  before  to  demur,  traverse,  or  state  fresh  matter; 
and  thus  the  disputation  proceeds, '  till  either  some  essential 
circumstance  is  affirmed  on  one  side  and  denied  upon  the 
other,  or  till  the  parties  mutually  admitting  the  assertions  of 
each  other,  are  at  issue  as  to  the  legal  effect  of  some  one  of  the 
pleadings ;  a  conjuncture  which  in  most  cases  very  speedily 
arrives,  and  cannot  indeed  be  long  protracted  by  die  utmost 

*  Stephen  on  Pleading,  157. 
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ingeanity  of  a  disputant.^  Details  of  circumstances  must 
occasionally  be  prolix,  as  we  can  neither  circumscribe  their 
actual  combinations,  nor  ascertain,  beforehand  and  without  a 
knowledge  of  the  evidence,  to  what  extent  stn  allegation  is 
diffuse ;  but  it  is  quite  impossible  to  wander  from  the  point 
or  to  become  illogical  without  immediate  exposure,  whilst  the 
rule  exemplified  above  prevails.  This,  however,  it  is  unneces- 
sary to  press ;  as  those  whose  censures  we  are  most  anxious 
to  examine  admit  the  merits  of  the  mode  we  have  described, 
but  deny  our  courts  the  praise  of  following  it  They  mistake 
the  exception  for  the  rule  ;  they  know  that  a  great  deal  of  pro- 
lixity has  crept  in ;  that  various  anomalies  are  discernible ; 
that  legal  forms  appear  preposterous  to  those  who  are  igno- 
rant of  the  history  of  our  courts  ;  and  gladly  availing  them- 
selves of  the  facilities  of  imposition  afforded  by  the  intricacies 
of  the  inquiry,  and  often  possibly  deceived  themselves,  a  cer- 
tain class  of  writers  have  thought  proper  to  inform  the  public 
that  a  whole  profession  is  in  league  against  it,  resolved  on  fos- 
tering a  practice  which  has  not  the  semblance  of  a  principle 
to  rest  on,  but  is  vague,  confused,  and  contradictory  through- 
out Here,  however,  they  shall  speak  for  themselves,  and  we 
trust  the  reader  will  pardon  the  length  of  the  extract  in  con- 
sideration of  the  weight  of  the  authority. 

**  What  is  desirable  in  the  operation  of  the  first  stage  is,  1st,  That 
the  affirmations  and  negations  with  respect  to  the  facts  should  be 

'  true ;  and  2d/y,  That  the  facts  themselves  should  be  such  as  really 
to  have  the  quality  ascribed  to  them.  For  the  first  of  these  pur- 
poses, all  the  securities,  which  the  nature  of  the  case  admits  of, 
should  be  taken  for  the  veracity  of  the  parties.  There  is  the  same 
sort  of  reason  that  the  parties  should  speak  truly,  as  that  the  wit- 
nesses should  speak  truly.  They  should  speak,  therefore,  under  all 
the  sanctions  and  penalties  of  a  witness.     They  cannot,  indeed,  in 

-  many  cases,  swear  to  ^e  existence  or  non-existence  of  the  fact ; 
which  may  not  have  been  within  their  cognizance,  tint  they  can 
always  swear  to  the  state  of  their  belief  with  respect  to  it.  For  the 
second  of  the  above  purposes,  namely,  that  it  may  be  known  whe- 
ther the  facts  affirmed  and  denied  are  such  as  to  possess  the  quality 
ascribed  to  them,  two  things  are  necessary  ;  the  first  is,  that  all  in- 

'  A  departure  t^es  place  when,  in  any  pleading,  the  party  deserts  the  ground 
that  he  took  in  his  last  antecedent  pleading,  and  resorts  to  another.    This  is  fatal. 
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vestitive  and  devestitive  facts,  and  all  acts  by  which  rights  are  vio- 
lated, should  have  been  clearly  predetermined  by  the  legislature^  in 
other  words,  that  there  should  be  a  well-made  code  ;  the  second  is, 
that  the  afiBrmations  and  denials  with  respect  to.  them  should  be  made 
in  the  presence  of  somebody  capable  of  telling  exactly  whether  they 
have  the  quality  ascribed  to  them  or  not  The  judge  is  a  person 
with  this  knowledge,  and  to  him  alOne  can  the  power  of  deciding  on 
matters  so  essential  to  the  result  of  the  inquiry  be  entrusted. 

To  have  this  important  part  of  the  business  done,  then,  in  the  best 
possible  way,  it  is  necessary  that  the  parties  should  meet  in  the  very 
first  instance  in  the  presence  of  the  judge.  A.  is  asked,  upon  his 
oath,  to  mention  the  fact  which  he  believes  confers  upon  him  or  has 
violated  his  right.  If  it  is  not  a  fact  capable  of  having  that  effect, 
he  is  told  so,  and  his  claim  is  at  an  end.  If  it  is  a  fact  capable  of 
having  that  effect,  B.  is  asked  whether  he  denies  it ;  or  whether  he 
affirms  another  fact,  either  one  of  those,  which,  happening  previously, 
would  prevent  it  from  having  its  imputed  effect,  or  in  a  civil  case  one 
of  those  which,  happening  subsequently,  would  put  an  end  to  the 
right  to  which  the  previous  fact  gave  commencement*  If  he  affirmed 
only  a  fact  which  could  have  neither  of  these  effects,  the  pretension 
of  B.  would  be  without  foundation. 

Done  in  this  manner y  the  clearness^  the  quickness,  and  the  certainty 
of  the  whole  proceeding  are  demonstrated.  Remarkable  it  is,  that 
every  one  of  the  rules  for  doing  it  in  the  best  possible  manner,  is  de- 
parted from  by  the  English  law,  and  that,  to  the  greatest  possible 
extent.  No  security  whatsoever  is  taken  that  the  parties  shall  speak 
the  truth  ;  they  are  left  with  perfect  impunity,  aptly  by  Mr.  BenUiam 
denominated  the  mendacity-licence,  to  tell  as  many  lies  as  they 
please.  The  legislature  has  never  enumerated  and  defined  the  facts 
which  give  commencement,  or  put  a  period  to  or  violate  rights ;  the 
subject,  therefore,  remams  in  a  state  of  confusion,  obscurity,  and 
uncertainty.  And,  lastly,  the  parties  do  not  make  their  affirmations 
and  negations  before  the  judge,  who  would  tell  them  whether  the 
facts  which  they  allege  could  or  could  not  have  the  virtue  ascribed 
to  them ;  they  make  them  in  secret,  and  in  writing,  each  along  with 
his  attorney,  who  has  a  motive  to  make  them  not  in  the  way  most 
conducive  to  the  interests  of  his  client,  but  in  the  way  most  conducive 
to  his  own  interests  and  those  of  his  confederates,  from  the  bottom  to 
the  top  of  the  profession.  First,  A.,  the  plaintiff,  writes  what  is 
called  the  declaration,  an  instrument  for  the  most  part  full  of  irrele- 
vant absurdity  and  lies ;  and  this  he  deposits  in  an  office,  where  the 
attorney  of  B.,  the  defendant,  obtains  a  copy  of  it,  on  paying  a  fee. 
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Nejit  B.,  the  defendant,  meets  the  declaration  of  A.,  by  what  is  called 
a  plea,  the  form  of  which  is  not  less  absurd  than  that  of  the  declara- 
tion. The  plea  is  written  and  put  into  the  same  office,  out  of  which 
the  attorney  of  the  opposite  party  obtains  a  copy  of  it  on  similar 
terms.  The  plea  may  be  of  two  sorts ;  either  Isf,  a  dilatory  plea,  as 
it  is  called  ;  or,  2c//y,  a  plea  to  the  action.  To  this  plea  the  plaintiff 
may  make  a  replication^  proceeding  through  the  same  process.  To 
the  replication  the  defendant  may  put  in  a  rejoinder.  The  plaintiff 
may  answer  the  rejoinder  by  a  sur -rejoinder.  This,  again,  the  de- 
fendant may  oppose  by  a  rebutter^  and  the  plaintiff  may  answer  him 
by  a  sur-rebutter. 

All  this  takes  place  without  being  once  seen  or  heard  of  by  the 
judge ;  and  no  sooner  has  it  come  before  him,  than  some  flaw  is  per- 
haps discovered  in  it,  whereupon  he  quashes  the  whole,  and  sends  it 
to  be  performed  again  from  the  beginning."* 

Now,  in  the  first  place,  the  reader  will  have  the  goodness  to 
observe  that  demonstration,  in  this  writer's  vocabulary  has  a 
very  different  signification  from  what  it  bears  in  ordinary  dis- 
course. 

*'  Done  in  this  manner/'  (i.  e.  with  a  code  anticipating  all 
possible  combinations  of  facts,  and  a  judge  acquainted  with 
each  one  of  its  provisions  and  fully  competent  to  an  extem- 
porary application  of  them)  *^  the  clearness,  the  quickness,  and 
the  certainty  of  the  whole  proceeding  are  demonstrated  !" 

And  what,  we  should  be  glad  to  know,  what  scheme  or 
theory  may  not  be  proved  the  best,  by  assuming  that  every 
thing  is  attained  which  your  opponent  denies  to  be  attainable  ? 
Fit  my  balloon,  an  aeronaut  might  say,  with  a  machine  to  raise 
and  lower  it  at  pleasure  and  a  rudder  to  direct  its  course,  and 
the  facility  of  travelling  in  the  air  is  clearly  and  undeniably 
made  out.  Give  me  a  place  to  stand  on,  said  Archimedes, 
and  I  will  move  the  world  ;  but  unluckily  he  could  not  find 
one,  and  the  world  continues  as  it  was.  Why,  a  code  like 
that  supposed  and  argued  from  is  what  even  Bentham  never 
dared  to  hope  for !  We  have  been  told  by  him,  that  all  the 
libraries  of  the  Continent  could  not  furnish  a  collection  of 
cases  equal  in  variety,  in  amplitude,  clearness,  and  instruc- 
tiveness,  to  the  English  Reports.  '*  Nor,"  adds  he,  "  to  the 
composition  of.  a  complete  body  of  law,  (in  which,  saving  the 

'  Suppl.  to  the  Enc.  Brit.  Art.  Jurisprudence. 
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requisite  allowance  to  be  made  for  human  weakness,  every 
imaginable  case  shall  be  provided  for^  and  provided  for  in  the 
best  possible  manner,)  is  any  thing  at  present  wanting  but  an 
arranging  hand."* 

Some  lawyers  undoubtedly  there  are  with  skill  and 
knowledge  sufficient  to  render  almost  all  this  store  avail- 
able. Ask  one  of  these  if  there  are  precedents  enough  to  de- 
cide even  a  majority  of  the  cases  submitted  to  him ;  if  he  is 
not  often  driven  to  equivocal  analogies,  and  often  to  bare 
conjecture,  or  a  wavering  balance  of  possible  constructions. 
Every  practical  lawyer  must  answer  that  he  is ;  and  yet  it  is 
unhesitatingly  assumed  that  no  dispute  could  ever  be  delayed 
by  doubts  as  to  the  legal  inference  to  be  drawn  from  circum- 
stances except  by  reason  of  the  remissness  of  the  legislature. 

Here,  however,  we  are  wandering  to  a  topic  which  may  be 
hereafter  the  subject  of  an  article,  and  which  it  is  not  neces- 
sary to  decide  on  now.  Though  the  system  recommended  by 
the  Encyclopedist  cannot  produce  the  whole  of  the  predicated 
result  unless  in  co-operation  with  a  perfect  code,  though 
under  existing  circumstances  much  time  must  frequently  be 
wasted  in  settling  legal  doubts,  it  is  not  the  less  desirable 
to  bring  parties  to  an  issue  as  cheaply  and  speedily  as  pos- 
sible ;  and,  if  oral  pleading  would  faciUtate  the  process,  it  is 
certainly  our  duty  to  adopt  it  But  before  we  say  one  word  of  its 
advantagea  we  shall  take  the  hberty  of  reminding  our  readers 
that  pleading  in  the  presence  of  a  judge  was,  in  fact,  the 
custom  of  those  ancestors  whose  wisdom  is  a -by-word  for 
contempt;  and  that  the  practice  was  sedulously  adhered  to 
till  long  experience  had  made  known  its  imperfections.  The 
parties  or  their  counsel  came  before  the  judge  exactly  as  is  sug- 
gested in  the  first  paragraph  of  the  extract,  pursued  precisely 
the  same  mode  of  vivd  voce  disputation,  with  the  same  attention 
to  those  rules  of  logic  which  are  deemed  sufficient  to  make  eveiy 
thing  pi*ecise,  and  which  are  still  the  foundation  of  our  system. 
Should  authorities  be  called  for,  there  are  enough  of  them  be- 
low to  establish  the  truth  of  the  assertion  ;•  and,  therefore,  we 
are  under  the  necessity  of  supposing  that  Mr.  Mill  was  ignorant 
of  the  history  of  our  laws ;  or  diat  he  took  from  thence  his  beau 

1  Bentham  on  Codification. 

s  Bl.  Com.  293.    Reefe's  Hist  Chap.  23.    St^hen't  Plead.  34. 
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ideal  of  procedure,  cooUy  assumed  the  merit  of  a  discoverer, 
and  then  set  himself  to  discountenance  a  system  from  which 
all  his  knowledge  of  practical  pleading  had  been  borrowed. 

We  i^e  not  contending  that  the  method  of  coming  to  issue, 
which  we  have  sketched  and  quoted  above,  is  any  thing  more 
than  an  ordinary  logical  operation,  familiar  even  in  every- 
day discussion  ;^  but  our  proposition  is,  that  no  lawyers  but 
the  English  have  reduced  it  to  practice;  and  that  those  prin- 
ciples of  reasoning,  which  our  adversaries  triumphantly  con- 
trast, form,  in  fact,  the  ground-work  of  our  plan.  Of  course, 
as  far  as  mere  logic  is  concerned,  it  matters  little  whether  A. 
details  on  oath  or  states  on  paper  the  fact  which,  he  believes, 
confers  upon  him  a  right ;  or  whether  6.  replies  vivd  voce  to 
a  viva  voce  complaint,  or  in  writing  to  written  one.  The 
legal  effect  of  the  statement  may  be,  in  either  case,  the  first 
subject  of  inquiry;  and  the  same  mode  of  denial  may  be  used. 

But  when,  say  they,  the  statement  is  prepared  in  secret  by 
the  attorney  or  pleader,  it  is  spun  out  for  the  augmentation  of 
their  fees,  stuffed  full  of  irrelevant  absurdities  and  lies,  and 
thence  arise  the  nonsense  and  prolixity  which  now  disgrace 
the  administration  of  the  law.  Appoint  a  judge  to  be  present 
at  the  process,  and  the  evil  is  remedied  at  once. 

Such  is  now  the  usual  method  of  attack,  and  the  practical 
lawyer  will  find  no  difficulty  in  discovering  the  mistake  on 
which  such  arguments  proceed.  Because  statements  are  pre- 
pared in  private  and  not  brought  under  the  immediate  con- 
sideration of  the  court  until  a  difficulty  is  experienced  or  a 
flaw  is  found,  it  is  most  unfairly  and  illogically  presumed  that 
forms  are  all  at  the  mercy  of  the  pleader,  to  be  contracted, 
lengthened,  or  mystified,  at  will.  Mr.  Mill  evidently  sup- 
poses, or  at  any  rate  intends  his  readers  to  suppose,  that  every 
pleading  consists  at  present  of  all  the  seven  stages  for  which 
the  legal  vocabulary  has  names ;  of  declaration,  plea,  repli- 
cation, rejoinder,  sur-rejoinder,  rebutter,  and  sur-rebutter. 
The  truth,  however,  is,  that  at  least  one-half  of  modem  plead- 
ings consist  merely  of  the  complaint  and  a  denial  of  about 
four  lines ;  that  very  few  contain  more  than  three  or  four 
stages ;  and  that  there  is  not  so  much  as  a  precedent  of  the 

1  See  Stephen  on  PI.  note  29,  where  an  exact  description  of  the  process  is  given 
from  Qoinctilian. 
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seventh  (the  sor-rebuUier)  in  Mr.  Chitty's  multifarious  col-* 
lection ;  and  all  who  are  familiar  with  the  subject  know  that 
the  seeming  remissness  of  thecourts,  in  leaving  to  a  certain  ex- 
tent the  system  to  itself^  is^  in  fact»  a  proof  of  its  efficiency ; 
a  proof  that  it  has  advanced  far  enough  to  dispense  with  the 
icost  and  trouble  of  a  constant  control.  Every  man  who 
draws  a  pleading  is  aware  that  he  must  be  as  accurate  in  the 
arrangement  of  his  matter  as  if  in  the  presence  of  the  judges ; 
before  whom,  indeed^  his  composition  would  immediately 
be  brought,  if  not  legally  and  formally  drawn  up.  And  why 
should  a  judge  be  compelled  to  listen  to  all  the  common-place 
injuries  of  which  suitors  complain  ?  A.  states  that  B.  has  not 
paid  him  the  price  of  goods  sold,  or  has  done  some  damage  to 
his  property.  If  any  inaccuracy  or  legal  doubt  appears,  let 
the  writing  be  submitted  to  the  court  But  if  the  claim  be 
merely  one  of  every-day  detail,  the  mode  of  describing  which 
has  been  fixed  incontrovertibly  already,  it  may  surely  be 
made  and  answered  as  now,  without  an;^  check  but  the 
private  interest  of  the  parties,  who  will  be  quick  enough  in 
appealing  to  the  court  when  any  rule  or  formula  is  departed 
from.  Indeed,  in  all  departments  of  public  business  similar 
expedients  are  resorted  to  for  saving  time  and  diminishing 
expence.  It  is  dangerous,  we  know,  to  allude  to  the  customs 
of  parliament,  which  will  meet  with  little  respect  from  those 
whose  opinions  we  oppose;  but  if  the  House  of  Commons 
were  to  discuss  regularly  each  private  bill  it  passes,  the  work 
would  be  never  at  an  end,  and  the  whole  time  of  the  legisla- 
ture would  be  occupied  in  adjusting  the  rights  of  individuals. 
How  then  do  they  evade  the  inconvenience?  Why,  by  taking 
for  granted  that,  if  the  parties  interested  make  no  objection 
after  receiving  due  notice  of  the  intended  enactment,  tiie  pro- 
vision is  necessary  and  just  A  committee  is  nominated,  but 
all  its  functions  are  frequently  performed  by  a  single  member, 
who  goes  through  the  preUminary  forms,  and  I'eports  the 
conclusions  to  the  house,  which  takes  the  whole  that  is  told 
it  upon  trust;  and  a  noble  field  for  patriotic  indignation 
such  negligence  assuredly  affords.  And  yet  the  object  is  ar- 
rived at  without  imposition  or  trickery  of  any  sort :  for  all 
concerned  are  informed  of  the  proceeding,  and  watch  it  step 
by  step,  prepared  to  pubUsh  and  vindicate  their  claims  when 
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the  least  attempt  to  infringe  them  shall  be  made.  Now  it  is 
something  like  this  with  the  proceedings  in  a  cause.  The 
foimal  statement,  of  such  and  such  allegations  having  been 
made  before  our  Lord  the  King  at  Westminster,  is  all  con- 
fessedly a  fiction.  Neither  in  person  nor  by  his  judges  does 
his  Majesty  control  the  disputation,  which  is  carried  on  by 
an  interchange  of  writings,  prepared  undoubtedly  in  private, 
but  prepared  with  reference  to  principles  and  rules  which 
circumscribe  the  discretion  of  the  counsel  as  strictly  as  the 
court  could  do ;  nor  does  it  seem  to  us  illogical  to  suppose, 
that  the  former  praetice  was  gradually  disused  from  a  sense 
of  the  inconvenience  of  pursuing  it. 

"  Perhaps,^'  says  Mr.  Bell,  '*  more  injustice  and  oppression  is 
committed  by  the  undue  protraction  of  litigation,  in  conse- 
quence of  vague,  wavering,  unsettled,  everchanging  state- 
ments of  fact  in  a  system  like  the  Scottish,  than,  upon  the 
whole,  by  erroneous  judgments ;  and  nothing  is  more  certain, 
than  that  a  want  of  due  care  in  the  preUminary  process,  so 
as  to  bring  out  the  true  substantial  question  for  judgment,  is 
the  great  cause  of  protracted  proceedings.  It  was  on  this 
account  that  the  judges  in  early  times  were  so  watchful  of 
the  pleadings  of  the  parties  —  and  it  was  not  in  Scotland 
alone  that  the  whole  preUminary  process,  or  statement  of  the 
pleas,  proceeded  in  presence  of  the  judge.  It  was  so  in 
England  also,  and  their  perfect  system  of  pleading  is  the 
fruit  of  it. 

''  In  England,  the  pleas  which  are  now  digested  in  the  form 
of  declaration,  plea,  replication,  8cc.,  were  formerly  delivered 
in  open  court  orally  by  the  party  or  his  counsel;  and  the 
judge  superintending  this  operation  saw  the  several  pleas 
entered  upon  the  record.  Indeed  the  pleadings,  as  they  are 
now  drawn  in  England,  bear  evidence  that,  originally,  they 
were  only  the  minutes  of  what  was  orally  delivered,  being 
framed  as  if  they  were  extracts  from  the  record. 

"  The  Year  Books  still  give  evidence  of  the  method  in  which 
this  operation  was  performed,  and  no  one  can  look  into  Plow- 
den's  Commentaries,  without  seeing  how  correctly  the  matter 
was  argued,  and  how  exactly  the  parties  were  kept  by  the 
judges  to  the  logical  exhaustion  of  the  case.  It  is  only  in 
consequence  of  the  long  continued  care  with  which  judges 


12  Principles  and  Praciice  of  Pleading.   . 

Bupertntended  this  operation,  that  the  system  of  English 
pleading  was  gradually  formed,  which  now  works  with  un- 
erring precision,  without  the  necessity  of  such  superintend- 
ance."» 

But  how  stands  the  question  of  expence,  and  what  greater 
tax  is  paid  for  law  in  consequence  of  the  alteration  ?  Here, 
at  first,  the  question  is  against  us.  Nothing  can  appear 
more  plausible  to  an  unsophisticated  or  superficial  reader, 
than  the  prospect  of 'a  brief  adjustment  arranged  at  one  meet- 
ing by  the  court ;  no  writings  to  pay  for,  no  pleaders  to  em- 
ploy, no  demurrers  to  argue,  nor  formalities  to  fear.  But 
fair  and  smooth  and  smiling  as  it  is,  a  nearer  view  will  dis- 
sipate the  illusion.  In  the  first  place,  tribunals  must  be  mul- 
tipUed  to  an  extent  exceeding  what  any  theorist  has  allowed 
for.  The  cases  which  now  come  under  the  consideration  of 
the  court  are  those  only  in  which  the  application  of  the  law  is 
doubtful,  and  those  which  are  proceeded  with  till  a  judgment 
is  obtained.  The  number  of  such  is  trifling,  compared  with 
the  cases  in  which  the  legal  liability  is  clear  and  the  facts 
alone  are  questioned;  and  those  which  are  settled  without 
coming  to  trial.  Yet  in  a  system  of  oral  pleading  every  one 
cause  without  exception,  if  carried  farther  than  the  service  of 
the  writ,  would  receive  a  share  of  the  attention  of  the  court, 
and  an  increase  of  judges  would  instantly  be  called  for. 

Certainly  twelve  able  judges  are  more  easily  procured  than 
fifty,  and  a  difficulty  is  even  at  present  experienced  in  filling 
the  bench  efiectively.  But  we  will  suppose  this  difficulty  sur- 
mounted, and  fit  tribunals  established  in  every  quarter  of  the 
country.  On  these  the  party  must  attend,  and  if  his  statement 
be  straight-forward  and  plain,  he  may  call  on  his  adversary  to 
plead  immediately ;  the  question  will  be  adjusted  at  a  single 
meeting,  and  a  day  appointed  for  determining  it  by  proof. 
But  under  such  complicated  systems  as  great  and  prosper- 
ous communities  possess,  there  will  frequently  be  claims 
which  no  prudent  man  could  venture  to  assert  without  pro- 
curing professionaji  advice.  Skill  and  knowledge  are  still 
requisite  to  determine  how  far  particular  facts  are  investitive 

'  ExaminatioQ  of  the  objections  stated  against  the  bill  for  regulating  the  Scottish 
forms  of  process.  By  G.  J.  Bell,  Esq.  Professor  of  the  Law  of  Scotland  in  the 
University  of  Edinburgh,  p.  16. 
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or  devestitive  of  rights^  even  when  all  these  are  skilfully  de- 
fined ;  numerous  cases  would  occur^  in  which  time  would  be 
necessary  to  consider  the  complaint  and  prepare  the  plea ;  and 
if  the  plea  contained  a  fresh  development  of  circumstances, 
time  would  again  be  asked  for  to  consider  these ;  and  thus, 
with  each  step  of  the  proceeding,  attendances  and  trouble 
would  increase.  We  do  not  deny  that  in  a  majority  of  cases 
the  parties  could  answer  and  rejoin  immediately ,  if  they  would ; 
but  if  either  of  them  is  anxious  for  delay,  he  has  for  it  an 
unaaswerable  apology ;  for  no  tribunal  can  declare,  before- 
hand^  that  a  party  who  alleges  himself  to  be  taken  by  sur- 
prise isy  in  fact,  attempting  to  impose  upon  the  court,  and 
quite  competent  to  an  extemporary  explanation. 

It  is  better,  we  shall  be  told,  to  attend  the  court,  than  at- 
tend a  solicitor,  and  pay  him  for  his  writings  besides.  Most 
certainly,  if  you  can  do  without  writings  altogether,  and  trust 
entirely  to  oral  explanation.  It  strikes  us,  however,  that  it 
would  be  necessary  for  the  judge  to  note  down  with  accuracy 
the  statements  made  before  him;  that  each  suitor  would 
wish  to  have  a  transcript  of  what  he  had  to  answer  or  to 
prove ;  and  that  a  formal  record  must  be  filed  at  the  conclu- 
sion. Four  copies  would  thus  be  required,  and,  if  more  are 
charged  for  now,  there  is  surely  no  inseparable  connection 
between  the  system  and  the  abuse.  It  might  have  grown  up 
just  as  well,  though  oral  pleading  had  never  been  disused ; 
and  might  be  removed  immediately  without  interfering  with 
any  thing  but  fees. 

What  then  (and  this  is  a  chief  object  of  attention),  what  is 
the  use  of  the  verbiage  with  which  law  proceedings  abound  ? 
and  would  the  presence  of  a  judge  prevent  it  ?  How  happens 
it  that  so  many  absurd  fictions  are  retained  ?  Why,  in  one 
court,  is  it  falsely  said  at  the  commencement,  that  the  defen- 
dant is  in  the  custody  of  the  marshal  ?  in  another,  that  the 
plaintiff  is  indebted  to  the  king  ?  Why,  in  actions  of  as- 
sumpsit, are  time  and  paper  wasted  in  stating  promises  never 
made  and  never  cared  for  in  the  proof?  Why,  in  actions  to 
recover  property  improperly  detained,  is  it  invariably  as- 
serted, that  the  goods  come  to  the  possession  of  the  party 
by  finding,  without  regard  to  the  real  manner  of  acquiring 
them  ?  and  why  are  Doe  and  Roe  eternally  appearing,  when- 
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ever  an  expulsion  is  complained  of,  with  a  long  story  about 
a  lease  and  an  ouster,  of  which  no  one  believes  a  syllable  ? 
This  certainly  is  indefensible,  when  viewed  with  reference 
to  abstrac|;  principles  of  jurisprudence,  and  we,  at  least,  are 
not  anxious  to  retain  it  Place  all  the  courts  upon  a  par  as 
Mr.  B.  proposes,  and  those  fictions  are  immediately  disposed 
of,  which  are  used  at  present  for  the  purpose  of  acquiring 
jurisdiction.  Leave  out  the  averment  of  promises,  unless  the 
claim  is  founded  on  them.  Let  the  declaration  in  trover  allege 
merely  that  the  defendant  has  wrongfully  appropriated  the 
property  of  the  plaintiff,  and  the  declaration  in  ejectment, 
that  the  defendant  keeps  possession  of  his  land.  Re-model 
the  forms  in  this  manner,  and  full  as  much  information  will 
be  conveyed  as  through  the  medium  of  the  fictions  we  employ. 

What  this  would  save  in  money  we  shall  by  and  by  com- 
pute. That  much  would  be  gained  in  facility  of  comprehen- 
sion, we  deny ;  and  as  a  sort  of  set-off  to  the  anticipated 
benefit,  we  may  mention  the  uncertainty  that  ensues  when 
wonted  modes  of  construction  are  departed  from ;  and  though, 
in  the  eye  of  refinement  and  philosophy,  l^al  lore  may  be 
antiquated  trash,  the  task  of  re-modelling  regulations,  ap- 
plying principles,  and  anticipating  contingencies,  always  was, 
and  always  will  be,  an  undertaking  of  difficulty  and  time. 
But  we  do  not  press  the  objection ;  we  are  not  to  uphold  error 
because  its  traces  are  not  easily  rubbed  out;  and  if  common 
counts  are  to  be  retained  at  all,  they  should  instantly  be 
cleared  of  their  tautology. 

In  the  next  place,  is  it  expedient  to  allow  of  declarations, 
merely  stating,  in  case  of  money  claims,  that  the  defendant 
is  indebted  to  the  plaintiff  for  money  received  to  his  use, 
money  lent  to,  or  paid  for,  the  defendant,  8cc.  &c.  without  par- 
ticularity of  time  or  place,  or,  in  short,  any  explanation  of  the 
nature  of  the  transaction  out  of  which  the  demand  arises  ? 

We  own  the  question  to  be  embarrassing  enough,  and  we 
are  aware  that,  by  allowing  the  party  to  call  for  a  more  precise 
description  in  the  shape  of  a  particular,  the  insufficiency  of 
such  statements  in  affording  information  is  tacitly  allowed. 
Practically  speaking,  however,  a  defendant  is  never  taken  by 
surprise,  unless  by  his  own  remissness ;  and  the  only  doubt 
with  us  is,  whether  any  evil  would  result  from  consolidating 
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the  particular  with  the  declaration  and  requiring  precision  in 
the  last;  for  since  the  party  is  restricted  by  the  second  paper 
he  delivers,  it  would  seem  that  he  may  just  as  well  be  re- 
stricted by  the  first.  Yet,  with  really  no  wish  whaterer  to 
play  the  advocate,  we  are  unable  to  arrive  at  a  satisfactory 
conclusion,  that  the  advantages  of  both  statements  in  co-ope- 
ration might  be  had  by  adding  th^n  together.  We  know 
that  the  ancient  strictness,  in  this  respect,  was  found 
very  frequently  oppressive;  and  we  cannot  help  think- 
ing that  the  present  mode  constitutes  a  middle  point  be- 
tweeiy^the  preciseness  of  the  old  system  and  the  vague- 
ness that  would  follow  from  a  total  relaxation  of  its 
rules. 

The  particular,  it  will  be  remembered,  does  not  necessarily 
afford  any  information  as  to  sums  or  quantities,  which  may 
be  enlarged  to  any  extent  beyond  the  proof;  time  and  place 
are  left  as  uncertain  as  before ,  and  it  is  considered  sufficiently 
precise,  however  inaccurately  expressed,  so  long  as  some  in- 
timation of  the  nature  of  the  transaction  is  bon&Jide  given  ;  a 
rule  too  vague  by  far  to  form  the  foundation  of  a  system. 

Supposing,  for  the  sake  of  argument,  that  you  could 
infuse  into  the  declaration  itself  just  that  additional  degree  of 
information  which  the  supplementary  statement  conveys,  you 
would  still  possess  but  a  loose  sort  oi formula;  and  it  is  quite 
impossible  to  improve  it  in  precision,  without  proportionally 
embarrassing  the  complainant.  We  shall  presently  come  to 
the  consideration  of  the  doctrine  of  variances,  and  find  the 
same  men,  now  contending  for  strictness,  contending  as 
zealously  against  it.  Yet,  how  can  particularity  be  enforced 
except  by  resolving  that  the  proof  shall  tally  with  the  state* 
ment,  to  entitle  the  suitor  to  recover  ?  Time  and  place,  for 
instance,  can  only  be  made  material  by  requiring  them  to  be 
proved  as  laid ;  and  if,  after  insisting  on  circumstances,  you 
allow  of  inaccuracy  in  detailing  them,  or  permit  the  introduc- 
tion of  extraneous  matter,  it  will  be  extremely  difficult  to 
assign  limits  to  the  indulgence.  Yet  laws,  on  the  other  hand, 
must  make  allowance  for  the  occasional  imprudence  of  man- 
kind. Few  of  us,  in  the  ordinary  business  of  life,  consider 
the  transactions  we  engage  in  as  likely  to  become  the  sub- 
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jects  of  a  law-suit,  and  note  them  down  accordingly; 
minor  circmnstances  are  frequently  mistaken;  and  justice 
will  be  as  frequently  defeated^  if  trifling  discrepancies  be- 
tween the  allegations  and  the  eyidence  are  held  sufficient 
to  defeat  the  claim.  On  the  one  side,  is  the  evil  of  vague- 
ness; on  the  other,  the  evil  of  severity.  Make  time,  place 
and  quantity  material,  and  right  is  sacrificed  to  form.  Per- 
mit a  statement  to  stand  good,  with  which  the  evidence  has 
no  closer  connection  than  that  of  conveying  the  same  general 
impression,  and  the  opposing  party  is  frequently  in  the  dark, 
unless  possessed  of  extraneous  sources  of  information  i^inge- 
nuity  is  exerted  to  mystify  the  explanation  of  the  case  by 
adding  to  one  part,  subtracting  from  another,  and  using  a 
circumlocution  for  a  third ;  false  views  are  given,  deceptive 
colourings  put  on,  and  faciUties  afforded  for  garbling  the  evi- 
dence and  presenting  proofs  in  unexpected  shapes ;  though 
at  the  same  time  it  might  be  difficult  to  say,  that  the  party 
complaining  of  surprise  was  really  ignorant  of  the  transaction 
intended  by  the  pleading.^ 

>  Tbe  foUowing  is  an  amusing  illustration  of  the  mode  in  which  statements  may 
be  generalised  by  the  use  of  middle  terms.  It  is  extracted  from  a  bill  filed  by  one 
highwayman  against  another,  and  of  course  it  was  necessaiy  to  conceal  the  real  na- 
ture of  the  transaction  from  the  court. 

John  EvereU  against  Joseph  Williams.  The  biU  stated  that  the  plaintiff  was 
skilled  in  dealing  in  several  commodities,  such  as  plate,  rings,  watches,  &c.,  that 
the  defendant  applied  to  him  to  become  a  partner ;  that  they  entered  into  partnership, 
and  it  was  agreed  that  they  should  equally  proride  all  sorts  of  necessaries,  such  as 
horses,  saddles,  bridles,  and  equally  bear  all  ezpences  on  the  roads,  and  at  inns, 
tayems,  or  alehouses,  or  at  markets  or  ftiirs.  "  And  your  orator  and  the  said  Joseph 
"  Williams  proceeded  jointly  in  the  said  business  with  good  success  on  Hounslow 
"  Heath,  where  they  dealt  with  a  gentleman  for  a  gold  watch  ;  and  afterwards,  the  ' 
**  said  Joseph  Williams  told  your  orator  that  Finchley  in  the  county  of  Middlesex, 
"  was  a  good  and  convenient  place  to  deal  in,  and  that  commodities  were  very  plen- 
"  tiful  at  Finchley  aforesaid,  and  it  would  be  almost  all  clear  gain  to  them :  that  they 
"  went  accordingly,  and  dealt  with  several  gentlemen  for  divers  watches,  rings,  swords, 
"  canes,  hats,  cloaks,  horses,  bridles,  saddles,  and  other  things  ;  that  about  a  month 
"  afterwards,  the  said  Joseph  Williams  informed  your  orator  that  there  was  a  gentle- 
<*  man  at  Blackheath  who  had  a  good  horse,  saddle,  bridle,  watch,  sword,  cane,  and 
*'  other  things  to  diqiose  of,  which,  he  believed,  might  be  had  for  little  or  no  money  ; 
*'  that  they  accordingly  went  and  met  with  the  said  gentleman,  and  after  some  discourse 
/'  they  dealt  for  the  said  hone,  &c.  \  that  your  orator  and  the  said  Joseph  Williams  con- 
*'  tinned  their  joint  dealings  together  until  Michaelmas,  and  dealt  together  in  several 
"  places,  to  wit,  Bagshot  in  Surrey,  Salisbury  in  Wiltshire,  Hampstead  in  Middlesex* 
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Here,  then^  is  the  great  problem  for  solution  ;  and  we  know 
no  better  cure  for  idle  and  visionary  expectations^  than  a  brief 
reflection  on  the  nature  of  these  contrasted  inconveniences 
and  the  results  of  the  attempts  to  shun  them.  The  ancient 
particularity  was  found  objectionable,  and  common  counts 
came  in.  A  sweeping  form  of  denial  appeared  well  fitted  to 
shorten  the  record,  and  general  issues  were  almost  universally 
appUed.  We  have  non-suits  for  variance  to  exclude  the  ik)8- 
sibility  of  a  surprise,  and  a  multiplicity  of  counts  to  exclude 
the  possibility  of  variance ;  special  pleas  to  put  the  plaintiff 
on  his  guard,  and  double  pleading  for  the  protection  of  the 
defendant  To  cover  one,  the  other  is  unmasked ;  the  dilemma 
is  not  to  be  evaded ;  and  we,  at  least,  do  not  hesitate  to  avow 
that  we  know  of  none  but  limited  and  partial  remedies.  Such, 
for  instance,  is  the  consolidation  of  the  common  counts ;  by 
using  which  the  plaintiff  entitles  himself  to  give  evidence  of  al- 
most every  species  of  money  transaction  out  of  which  a  debt  can 
arise,  without  giving  notice  of  the  exact  nature  of  the  claim 
unless  a  particular  is  called  for.  Yet  this  vagueness  of  alle- 
'  gation  must  continue,  however  vicious  its  theory  may  seem, 
unless  all  actions  of  contract  are  assimilated,  and  special  as 
sumpsits  adopted  as  the  model ;  a  measure  which,  at  first  view, 
seems  rational  enough.  On  this  head  Mr.  Dodd  satisfied 
himself  by  remarking,  "  That  it  is  nothing  to  say,  why  require 
particularity  in  declarations  of  special  assumpsit,  and  admit 
generality  in  actions  of  trover  and  money  had  and  received. 
The  answer  is,  the  details  are  given  in  one  action  in  the  de- 
claration, in  the  other  by  the  particulars  of  demand ;  the  end 
required  is  effectually  ensured  by  different  means."  But  why 
rest  the  point  on  an  equivocal  assertion,  when  a  clear  distinction 
may  he  drawn  ?  When  a  suitor  is  required  to  specify  the  terms 
of  an  express  agreement,  tie  knows  the  limits  of  his  task,  and 
has  a  standard  to  refer  to ;  but  tell  him  to  describe  the  cir- 
cumstances which  led  to  the  receipt  of  his  money  by  an- 

••  and  ebewhert »  to  the  amount  of  20001.,  and  upwards."  The  rest  of  the  bill  is  in 
the  ordinaiy  form  for  a  partnership  account.  Our  authority  goes  on  to  state  that  it 
was  reported  as  scandalous  and  impertinent ;  that  the  solicitors  were  attached  and 
fined,  and  that  Jonathan  Collins,  Esq.,  who  signed  it,  was  compelled  to  pay  the 
coats ;  that  the  plaintiff  was  executed  at  Tyburn  in  1730,  the  defendant  at  Maidstone 
in  1735,  and  Wreathcock,  one  of  the  aolidtors,  convicted  of  robbing  Dr.  Lancaster 
in  1735,  and  transport^. 

c 
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other,  and  all,  comparatively,  is  arbitrary  and  vague.  Take 
any  one  of  Mr.  Brougham's  instances  and  attempt  to  act 
upon  his  hint,  and  the  difficulty  will  instantly  appear.^ 

In  the  second  and  third  instances  money  is  paid  on  a  con- 
sideration that  fails,  or  on  a  mistake.  Are  all  the  particulars, 
now  left  to  evidence,  to  be  set  out  in  a  preliminary  narration  ? 
or  how  much,  and  what  part  of  them  ?  In  the  fourth  example, 
is  the  illegal  contract  to  be  pleaded  ?  In  the  fifth,  the  fraud 
upon  the  revenue?  In  the  sixth,  the  title  of  the  claimant? 
or,  in  the  seventh,  the  relation  of  the  parties,  and  the  various 
considerations  of  which  the  question  is  composed  ? 

Suppose,  however,  these  particulars  set  out ;  we  then  be- 
come exposed  to  the  penalties  of  variance ;  no  slight  evil  cer- 
tainly, but  by  no  means  so  great  as  is  commonly  supposed. 
It  is  quite  true  that,  in  an  action  on  an  express  agreement, 
the  essential  parts  must  be  set  out,  and  that  unless  the  evi- 
dence substantially  supports  the  statement,  the  action  fails, 
although  a  contract  and  an  injury  are  proved.  But  it  is 
an  error  to  suppose  that  a  technical  variance  is  fatal.  When 
the  proof  exceeds  or  falls  below  the  description  of  the  con- 
tract on  the  record,  the  sole  question  for  consideration  is, 
whether  the  excess,  or  the  omission,  restrains  or  in  any  respect 
qualifies  the  terms.  The  common-sense  construction  is  sought 
out,  and  on  that  the  judgment  exclusively  depends.*    AU  rules 

'  *<Now,  observe  how  various  the  matters  are  which  may  be  aU  described  by  the 
foregoing  words.  In  the  first  place,  such  is  the  declaration  for  money  paid  by  one 
individual  to  another,  for  the  use  and  benefit  of  the  plaintiff;  this  is  what  alone  the 
words  of  the  count  imply,  but  to  express  Uus,  they  are  rarely,  indeed,  made  use  of. 
2dly,  The  self-same  terms  are  used  on  suing  for  money  received  on  a  consideration 
that  fails,  and  used  in  the  same  way  to  describe  all  the  endless  variety  of  cases 
which  can  occur  of  such  failure,  as  an  estate  sold  with  a  bad  title,  and  a  deposit 
paid ;  a  horse  sold  with  a  concealed  unsoundness,  and  so  forth.  3dly,  the  same 
words  are  used  when  it  is  wished  to  recover  money  paid  under  mistake  of  fact. 
4thly,  To  recover  money  paid  by  one  person  to  a  stakeholder,  in  consideration  of  an 
illegal  contract  made  with  another  person.  5thly,  Money  paid  to  revenue  officers 
for  releasing  the  goods  illegally  detained,  of  the  person  paying.  6thly,  To  try  the 
right  to  any  office,  instead  of  bringing  an  assize.  7thly,  To  try  the  liability  of  the 
landlord  for  rates  levied  on  his  tenant.  What  information,  then,  does  sucha  declar- 
ation give  1  It  is  impossible,  on  reading  this  count,  to  say  which  of  the  seven 
causes  of  action  has  arisen  ;  and  it  is  not  merely  those  seven,  for  each  one  of  them 
has  a  vast  number  of  varieties,  which  are  declared  on  in  the  same  words.*' — Speech, 
p.  70. 

2  See  Selwvn,  N.P.  102.  116.  6th  edit. 
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must  occasionally  be  harsh  to  suitors  just  within  them  :  but  if 
any  thing  Uke  accuracy  is  desirable  to  guard  against  the 
chance  of  a  surprise,  what  maxim  more  lenient  can  there  be 
than  that  which  we  have  just  alluded  to  ?  And  surely  it  is 
far  better  to  limit  the  discretion  of  the  judge  by  rules,  the 
application  of  which  may  be  in  some  measure  anticipated  and 
calculated  on,  than  to  vest  in  him,  as  Mr.  Brougham  pro- 
poses, an  uncontrolled  power  of  declaring  at  the  trial  whether 
statements  are  precise  enough  or  not ;  a  power  which  would 
be  constantly  appealed  from,  because  each  decision  would  be 
looked  upon  as  an  arbitrary  fiat  with  no  better  basis  than  pri* 
vate  opinion  ;  and  because  no  man  can  be  competent  to  declare 
how  far  concealment  was  the  object  of  one  party,  or  to  what 
extent  the  other  was  imposed  upon.  There  should  be,  more- 
over, an  uniformity  of  practice  in  our  courts ;  and  what  sort 
of  resemblance  would  there  be  between  the  constructions  of  a 
judge  with  the  habits  of  an  advocate,  and  of  one  nurtured  in 
the  mysteries  of  pleading  and  convinced  of  the  expediency 
of  strictness  ?  Can  any  man  of  observation  doubt  that  Mr.  J. 
Burrough  would  find  material  variances  where  C.J.  Best  would 
be  unable  to  discover  them  ?  —  that  the  one  would  ridicule 
objections  which  the  other  would  immediately  admit  ? 

We  would  retain,  therefore,  the  present  particularity  in  ac- 
tions on  special  contract,  with  the  rules  by  which  it  is  en- 
forced ;  though  with  a  full  conviction  of  the  evils  that  spring 
out  of  them,  and  the  expensive  precautions  they  require.  We 
allude  of  course  to  the  employment  of  several  counts  in  the 
same  declaration,  in  each  of  which  the  same  case  is  described 
with  some  shght  shades  of  difference,  so  as  to  meet  any  shape 
which  the  proofs  may  assume  at  the  trial ;  a  custom  which  has 
certainly  been  abused,  most  frequently  from  excess  of  caution, 
and  now  and  then  to  add  to  the  expence.  The  obvious  origin 
of  the  practice  is,  the  licence  given  to  suitors  to  join  several 
causes  of  the  same  nature,  instead  of  bringing  a  separate  ac- 
tion for  each ;  and  so  long  as  this  privilege  continues,  a  com- 
plainant cannot  be  c6mpelled  to  confine  himself  to  a  single 
statement  of  a  single  case,  as  the  additional  counts  could  in 
no  case  be  struck  out  for  similarity  without  the  risk  of  in- 
fringing on  the  right.  But,  without  reference  to  this  pecu- 
liar difficulty,  we  would  permit  the  same  case  to  be  differently 

c2 
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stated  for  the  avowed  purpose  of  meeting  varieties  of  proof. 
Some  such  mitigjiting  expedient  must  be  employed,  or  the  rules 
of  variance  will,  be  too  severe ;  and  surprise  is  effectually  ex- 
cluded, when  all  the  shapes  in  which  the  charge  Can  be  proved 
are  clearly  presented  to  the  view,  and  correspond  in  number 
with  the  counts.  The  expense  indeed  of  such  cumbersome 
machinery  is  an  object  of  rational  alarm ;  and  there  are  no 
means  of  materially  diminishing  this,  except  the  forbearance 
of  the  draftsman  and  the  careful  superintendence  of  the  court. 
A  party  who  employs  useless  repetitions  is  liable  to  the  costs 
of  the  excess  ;  but  the  court  must  exercise  a  more  peremptory 
check  than  taxing  the  pocket  of  the  suitor,  who  acts  entirely 
by  the  directions  of  his  professional  advisers ;  and  it  is  really 
preposterous  to  suppose,  that,  when  special  retainers  are  of 
frequent  occurrence,  and  three  or  four  counsel  are  commonly 
employed,  litigants  will  voluntarily  incur  the  slightest  risk  of 
failure  to  save  a  pound  or  two  in  pleading. 

We  have  been  speaking  mostly  of  declarations  in  contract, 
but  our  remarks  are  generally  applicable.  What  we  have 
said  of  common  counts  on  promises,  may  be  said  as  well  of  the 
comprehensive  forms  in  trover.  Prune  away  the  unnecessary 
words,  and  state  simply  that  the  defendant  has  in  his  posses- 
sion certain  property  of  the  complainant  which  he  has  applied 
to  his  own  use ;  and  trust  to  the  particular  to  exclude  sur- 
prise. The  conversion  is  here  the  main  point ;  like  the  sale  of 
the  goods,  the  performance  of  the  work,  the  receipt,  payment 
or  lending  of  the  money,  or  the  accounting,  in  the  other  cases 
in  which  precision  is  dispensed  with ;  and  these  are  facts,  to 
elucidate  which  particularity  is  highly  desirable,  but  may  be 
bought  too  dear.  It  is  easy  enough  to  say,  that,  in  suing 
for  Uie  price  of  goods,  their  number,  quality  and  value  should 
be  given  ;  when  there  is  not  a  man  who  calls  for  the  improve- 
ment but  would  cry  shame  on  the  proceedings  of  our  courts  if 
they  gave  judgment  against  'the  vendor,  because  he  claimed 
for  twenty,  and  proved  the  sale  of  ten  ;  because  he  dated  the 
transaction  in  January,  and  his  witness  placed  it  in  June  ;  be- 
cause he  described  the  sale  as  taking  place  in  Cheapside, 
though  it  actually  occurred  in  Fleet  Street;  because  he 
valued  his  property  in  pounds,  and  the  proof  was  positive  to 
guineas.     Be  then  critical,  but  be  consistent  in  your  criticism. 
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Enjoy  your  laugh  at  the  pleader  if  you  will,  when,  in  • 
suing  for  property,  he  inserts  hundreds  for  tens ;  or,  in  de- 
claring for  a  wrong  by  violence,  exaggerates  a  smack  in  the 
face  into  **  divers  kicks,  blows,  and  strokes  on  the  head, 
face,  eyes,  nose,  ears,  arms,  legs,  breast,  and  back  f  or  the 
breaking  down  of  a  hedge  into  ^'breaking  down  divers  gates, 
fences,  and  hedges,  and  trampling  upon,  consuming,  and 
spoiling  the  grass  and  com  of  the  plaintiff,''  &c. ;  or,  in  an 
action  to  recover  a  cottage  and  an  acre  of  land,  claims  "  mes- 
suages, dwelling-houses,  cottages,  bams,  outhouses,  gardens, 
pasture,  arable,  meadow,  and  wood  lands."  This,  we  know, 
is  miserable  stuff,  and  may  add  some  shillings  to  the  costs  ; 
but  you  can  form  no  rule  to  reach  it  that  will  not  go  too  far ; 
you  cannot  controul  the  vagaries  of  invention,  without  press- 
ing hard  on  unintentional  mistake. 

The  Pleas  are  the  next  topics  of  discussion,  and  these  are 
divided  into  pleas  in  abatement,  and  pleas  in  bar.  The  effect 
of  the  first  is,  merely  to  defeat  the  present  proceedings;  of  the 
latter,  that  the  plaintiff  cannot  maintain  any  action  at  any 
time  in  respect  of  the  alleged  ground.  They  succeed  each 
other  in  the  following  order  :* 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  person  of  the  plaintiff;  as  that  he  is  legally  inca- 
pacitated from  commencing  or  continuing  his  suit. 

3.  To  the  person  of  the  defendant;  as  that  she  is  a  married 
woman. 

4.  To  the  form  of  the  writ ;  as  misnomer  of  the  plaintiff  or 
defendant,  or  the  misjoinder  or  omission  of  parties. 

5.  To  the  action  of  the  writ ;  as  that  it  was  brought  as  for 
a  wrong  by  force,  when  it  ought  to  have  been  on  a  contract. 

And  lastly,  pleas  in  bar  to  the  merits. 

This  order  must  be  carefully  attended  to,  as,  by  pleading 
any  one,  the  defendant  is  precluded  from  resorting  to  those 
which  rank  before  it.  Thus,  the  second  plea  admits  the  juris- 
diction of  the  court ;  the  fourth  admits  the  jurisdiction  and 
the  competency  of  the  parties,  and  so  on ;  but  by  taking  each 
in  regular  succession  the  party  may  avail  himself  of  all. 
We  say,  may  avail  himself,  because  the  employment  of  all  is 

*  We  omit  the  plea  to  the  count  becauie  no  longer  practicable. 
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barely  within  the  range  of  possibility,  and  not  by  any  means 
discretionary  in  the  defendant.  The  Westminster  Reviewer, 
in  allusion  to  these  defences,  is  pleased  to  say/  "  Being  at 
length  driven  from  all  these  outposts  and  obliged  to  answer 
the  plaintiff's  demand,  he  (the  defendant)  has  still  several 
other  expedients  in  his  power  for  delaying  and  harassing  his  op- 
ponent." But  this  gentleman  forgot  to  prove  that  the  grounds 
of  objection  thus  pleadable  are  really  immaterial  or  illogically 
arranged ;  he  forgot  to  mention,  that  the  objecting  party 
must,  in  most  cases,  furnish  the  means  6f  correcting  the  mis- 
take, (for  instance,  a  plea  of  misnomer  must  state  the  true 
name  or  names,  and  a  plea  of  misjoinder  the  proper  parties) ; 
that  if  the  defendant  pleads  anything  not  apparent  on  the 
face -of  the  proceedings,  nor  within  the  knowledge  of  the 
court,  (i,  e.  any  matter  of  fact)  on  which  issue  is  joined,  and 
found  in  favour  of  the  plaintiff,  final  judgment  is  given  for 
the  latter ;  though  had  the  point  been  found  against  him,  it 
would  have  concluded,  not  the  merits,  but  the  writ.  And 
lastly,  this  gentleman  thought  proper  to  pass  by,  entirely,  the 
enactment,"  **  That  no  dilatory  plea  shall  be  received  in  any 
court  of  record,  unless  the  party  offering  such  plea  do,  by 
affidavit,  prove  the  truth  thereof,  or  shew  some  probable 
matter  to  the  court,  to  induce  them  to  believe,  that  the  fact 
of  such  dilatory  plea  is  true."  How,  therefore,  all  the  out- 
posts could  successively  be  occupied,  with  such  barriers  placed 
around  them,  except  by  a  concurrence  of  blunders  almost 
miraculous,  we  really  cannot  see ;  and  we  are  equally  blind 
as  to  the  "  other  expedients"  improperly  allowed.  One  is 
mentioned,  however,  and  we  will  take  it  up  here,  ia  order,  to 
clear  the  way  for  the  more  solid  objections  of  Mr.  Brougham, 
and  because  it  is  very  easily  disposed  of. 

The  privilege  of  making  objections  merely  formal,  is  looked 
upon  as  an  instrument  of  oppression,  of  which  the  suitor  should 
be  instantly  deprived ;  and  the  objection  is  made  without  so 
much  as  an  allusion  to  the  mode  in  which  the  practice  is  con- 
trolled. For  any  thing  to  the  contrary  stated  by  Mr.  Mill,  or  by 
his  admirer  and  disciple  in  the  Westminster,  one  might  sup 
pose  that  no  such  things  as  amendments  had  ever  been  heard 

>  No.  XI.  p.  46.  «  3  Ann.  c.  16.  s.  11. 
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of;  that  a  false  step  was  irretrievable  :  and  that  pitfalls  were 
insidiously  contrived  to  entice  the  unwary  to  destruction. 
Yet  on  referring  to  the  books  of  practice,  it  will  be  found, 
that  many  technical  inaccuracies  are  cured  by  pleading  over ; 
that  proceedings  may  be  amended  at  any  time  before  judg- 
ment^ not  merely  after  the  objection  has  been  made,  but 
even  after  its  validity  has  been  discussed :  and  that,  unless 
a  party  perseveres  in  error  from  downright  obstinacy,  or  thinks 
proper  to  contest  the  point,  no  case  can  be  decided  upon  a 
technical  defect*  Thus,  taking  Mr.  Stephen's  example, 
triumphantly  cited  in  the  Review,  suppose  the  time  of  com- 
mitting a  trespass'  to  be  omitted  in  the  declaration.  The  de- 
fendant demurs,  and  points  out  (as  he  is  obliged  to  do)  the 
particular  fault.  Why  does  not  the  plaintiff  amend  ?  Because 
he  has  no  merits.  There  can  be  no  other  reason,  and  it  is 
idle  to  talk  of  the  injustice  of  a  decision,  which  the  supposed 
sufferer  has  forced  upon  the  court.  The  question,  in  short, 
is  simply  this,  whether  all  rules  and  formulae  shall  be  dis- 
pensed with,  to  save  suitors  the  cost  and  trouble  of  cor- 
recting their  blunders,  when  those  blunders  are  clearly 
pointed  out;  and  **  that  some  forms,"  to  borrow  Mr.  Serjeant 
Lawes'  expressions,  '*  must  be  put  upon  the  record  is  quite 
evident,  unless  it  be  intended  to  turn  the  superior  courts 
of  law  into  courts  of  conscience  and  police  offices.  Well 
settled  precedents  always  have  heeh,  and  must  ever  be  con- 
sidered as  the  very  touchstone  of  the  law.  Without  some 
record  of  the  facts  charged  and  adjudged  upon  in  civil  as  well 
as  criminal  cases,  there  can  be  no  security  for  the  consistent 

*  At  any  time  before  judgment,  in  ordinary  cases,  the  proceedings  may  be 
amended  by  a  judge  at  chambers,  upon  summons  calling  upon  the  opposite  attorney 
to  shew  cause,  why  the  party  applying  should  not  have  leave  to  amend  ;  in  other 
cases  the  amendment  may  be  obtained  by  application  to  the  court.  Also,  the  judge 
at  win  prius,  upon  application,  may  allow  the  record  of  nUi  priu*  to  be  amended, 
and  may  order  the  clerk  of  nui  priu$  to  amend  it  instanter,  whether  the  judge  who 
tries  the  cause  be  a  judge  of  the  court  in  which  the  record  was  made  up  or  not, 
provided  the  defect  be  not  in  a  material  allegation,  of  which  the  party  must  have 
been  apprized,  and  which  he  might  have  amended  before  trial. 

After  demurrer,  general  or  special,  it  is  usual  to  give  the  other  parly  leave  to 
amend,  and  it  has  been  given,  even  after  demuri-er  argued,  but  before  judgment, 
where  the  justice  of  the  case  required  it.    2  Archbold's  Practice,  262 — 279. 

AU  technical  mistakes  and  omissions  are  cured  by  verdict  or  judgment  by  default. 
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administration  of  justice,  either  as  it  concerns  life,  liberty ,  or 
property." 

So  much  for  dilatory  and  technical  defences.     We  now 
come  to  pleas  upon  the  merits ;  and  here  the  attempts  made 
from  time  to  time  by  the  legislature  and  the  judges  to  dimi- 
nish the  grievance  of  prolixity,  have  been  productive  of  the 
worst  results.    We  have  stated  already,  that  a  majority  of 
pleadings  consist  merely  of  the  complaint  and  a  brief  denial 
of  its  truth ;  and  this  is  the  very  evil  we  complain  of.    Ac- 
cording to  the  strict  principles  of  pleading,  the  defendant 
should  make  his  choice  between  demurring,  ti*aversing,  and 
confessing  and  avoiding,  as  explained  at  the  commencement  of 
these  remarks.     He  should  have  it  in  his  power  to  put  the 
plaintiff  to  the  proof  of  the  complaint ;  but  new  facts  and 
legal  objections  should  stand  alone,  and  be  accurately  ex- 
plained.    In  many  forms  of  action  these  principles  are  still  at- 
tended to.     In  covenant,  and  in  debt  on  instruments  under  seal, 
there  is,  properly  speaking,  no  general  issue.    The  most  com- 
prehensive form  of  denial  that  can  be  employed  is,  that  the 
writing  declared  on  is  not  the  defendant's  deed  ;  under  which, 
he  can  merely  contest  tha  fact,  or  the  validity,  of  the  execution 
of  the  deed.    Any  other  defence  must  be  particularly  set  out. 
In  formedon,  quare  impedit,  detinue,  and  replevin,  the  plaintiff 
has  notice  from  the  plea  of  the  intended  line  of  defence ;  and 
in  trespass,  to  land,  goods,  or  for  personal  violence,  there  is 
little  reason  to  complain  of  its  generality.    In  these  actions,  the 
general  issue  puts  the  plaintiff  to  the  proof  of  the  act  alleged ; 
and,  as  the  case  may  be,  that  the  lands  or  goods  were  his.     If 
the  violence  was  actually  committed  and  the  plaintiff  legally 
possessed,  and  the  justification  is,  a  Ucence,  right  of  common, 
or  right  of  way,  or  that  the  act  was  done  in  aid  of  an  officer, 
in  pursuit  of  a  felon,  or  to  remove  a  nuisance,  a  special  plea 
is  necessaiy.     Even  here,  however,  there  are  occasional  depar- 
tures, owing  chiefly  to  the  intervention  of  the  legislature.     By 
express  enactment,  a  distress  for  rent  may  be  given  in  evidence 
under  the  general  issue.     Magistrates  and  most  public  iiinc- 
tionaries  are  privileged  in  this  respect,  and  may  avail  them- 
selves of  the  general  form  of  denial  in  actions  brought  against 
them  for  any  thing  done  by  virtue  of  their  offices,  and  shew 
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the  special  matter  in  evidence.  A  provision  of  the  same  na- 
ture now  most  commonly  accompanies  the  grant  of  authority 
of  any  sort ;  and  such  cases  are  not  improperly  excepted,  as 
an  undue  exercise  of  power  is  too  notorious  to  take  any  one 
by  surprise.  But  to  prevent  the  possibility  of  perversion,  it 
might  be  advisable  to  compel  the  officer  or  magistrate  to  give 
notice  that  he  justifies  as  such,  without  setting  out  the  pre- 
cise nature  of  his  authority. 

No  such  partial  remedy,  however,  will  cure  the  vagueness 
of  the  usual  plea  in  assumpsit  and  case,  in  which  law  and 
fact,  denial  and  confession,  are  confounded.  So  glaring, 
is  the  aberration  from  principle,  that  we  must  look  about 
to  account  for  the  departure,  or  we  shall  find  it  difficult  to 
maintain  that  we  ever  had  a  plan.  The  truth  is,  the  applica- 
tion of  the  action  of  assumpsit  to  cases  in  which  no  promise 
has  been  actually  made,  is  a  comparatively  modem  invention. 
The  proper  remedy  in  such  cases  was  the  action  of  debt,  for- 
merly objectionable  on  account  of  the  precision  required  in 
the  proof,  and  the  privilege  allowed  to  the  defendant  of  clear- 
ing himself  by  wager  of  law.  To  evade  its  inconveniences, 
the  courts  resorted  to  the  fiction  of  implying  a  promise  when  a 
cause  of  action  was  established.  Thus  every  circumstance  af- 
fecting the  liability  becomes  matter  of  consideration  before  it 
can  be  decided  whether  a  promise  has  been  made  or  not,  and 
the  general  issue  (non  assumpsit)  comprises  necessarily  every 
species  of  defence.  To  declarations  on  actual  promises 
the  general  issue  is  not,  in  principle,  so  comprehensive ;  and 
grounds  of  discharge,  occurring  subsequently  to  the  engage- 
ment, are  not  included  in  the  terms  of  the  denial.  Yet  led 
away  by  a  supposed  analogy,  the  courts  have  suffered  ex- 
press assumpsits  and  implied  to  be  assimilated.  With  very  few 
exceptions  the  defendant  may  now  resort  to  every  species  of 
defence,  without  affording  the  least  hint  of  his  intentions ; 
and  (stranger  still)  he  has  the  option  of  pleading  specially, 
which  he  thinks  proper  to  lengthen  the  record. 

Now  the  use  of  pleading,  as  we  formerly  observed,  is  to  throw 
off  superfluous  matter,  to  gain  the  advantage  of  mutual  ad- 
missions and  lessen  the  quantity  of  proof,  to  evolve  the  points 
of  contention,  and,  by  separating  law  and  fact  to  draw  abroad 
line  of  demarcation  between  the  provinces  of  the  jury  and  the 
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judge.  Yet,  in  an  action  of  general  application,  particularly 
to  mercantile  transactions  (the  most  complicated  perhaps  of 
any),  no  warning  is  given,  no  disentanglement  is  made ;  but 
parties  are  left  to  guess  the  tactics  of  their  adversaries,  and 
grope  their  way  to  the  encounter  as  they  can.  The  judge  at 
msipnusis  called  upon  to  decide  a  legal  doubt,  and  begs  leave 
to  postpone  it  for  the  court.  A  plaintiff  is  tricked  by  a  de- 
fence which  fair  notice  would  have  enabled  him  to  expose, 
and  a  new  trial  is  allowed  of  course.  Instead  of  having  a 
verdict  to  abide  by,  the  parties  come  to  town  with  their  attor- 
neys, and  linger  out  the  better  portion  of  the  term ;  and  when 
they  get  back,  witnesses  are  to  be  resummoned,  preparations  for 
the  assizes  made  anew,  and  refreshers  administered  to  the  coun- 
sel. Delays  and  costs  accumulate ;  yet  because  a  final  judg- 
ment is  eventually  obtained  by  a  long,  painful  and  hazardous 
procedure,  we  are  gravely  informed  that,  *'  though  it  should 
seem  as  if  much  confusion  would  follow  from  so  great  a  re- 
laxation of  the  strictness  anciently  observed,  yet  experience 
has  shown  it  to  be  otherwise ;  especially  with  the  aid  of  a  new 
trial,  in  case  either  party  be  unfairly  surprised  by  the  other  ."^ 

It  is  not,  cannot  be  so.  Here  at  least  the  great  commen- 
tator has  erred.  Experience  proves  what  prudence  would 
anticipate ;  and  there  was  in  his  time,  and  there  is  in  ours,  no 
wrong  so  grating  to  a  litigant  whose  property  is  wasting  in 
a  suit,  as  to  come  close  to  a  definitive  decree,  and  be  thrown 
back  upon  uncertainty  again ;  to  approach  the  conclusion 
of  his  pilgrimage,  and  find  the  commencement  of  a  new  one ; 
to  ask  for  quiet,  and  be  fed  with  hope  ;  to  be  dragged  along 
from  one  tribunal  to  another,  without  a  refuge  from  the  tor- 
tures of  anxiety  except  in  the  stillness  of  despair. 

We  speak  from  experience,  when  we  say,  that  the  unwilling- 
ness of  judges  individually  to  decide  points  of  law  arising  on 
the  circuit,  and  the  frequency  of  applications  to  the  court  for 
the  reversal  of  such  decisions  as  they  venture  on,  are  fruitful 
sources  of  procrastination  and  expense;  and  that  these  would 
most  materially  decrease  if  the  strict  rules  of  pleading  were 
restored.  We  would  rather  adopt  the  maxim  of  singleness  to 
its  full  extent ;  we  would  rather  compel  the  defendant  to  take 
issue  on  a  single  point  in  the  declaration,  or  to  confess  the 
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whole  and  confine  himself  to  one  mode  of  justification,  than 
proceed  any  longer  in  the  system  we  are  following.  Suppose 
a  case  similar  to  that  mentioned  in  our  article  on  mercantile 
law/  and  conceive  what  defences  may  be  made.  When 
stripped  of  its  complicated  machinery,  the  transaction,  as  is 
tmly  observed,  is  neither  more  nor  less  than  a  simple  sale  ; 
but  points  of  contention  may  arise,  relating  either  to  the  qua- 
lity, quantity,  or  management  of  the  goods,  the  conduct  of 
the  broker,  or  the  extent  of  his  authority ;  a  bankruptcy,  an 
insolvency,  a  right  of  lien,  the  mode  or  fact -of  payment,  &c.  &c. 
A  release,  accord  and  satisfaction,  or  former  recovery  for  the 
same  cause,  may  also  be  relied  on  by  the  individual  on  whom 
the  contract  is  sought  to  be  enforced,  with  other  grounds  it 
would  be  tedious  to  particularize.  Whatever  they  are,  good 
pleading  would  elucidate  them,  whilst  the  general  issue  hangs 
a  cloud  upon  the  whole. 

In  permitting,  therefore,  the  defendant  to  put  the  plaintiff  to 
the  proof  of  all  the  material  averments  in  his  declaration,  we 
certainly  go  far  enough  ;  but  when  these  are  logically,  they 
should  be  legally,  admitted,  and  a  plea  in  avoidance  should 
necessarily  confess.  The  general  issue  should  be  restricted 
to  its  proper  sense,  operate  simply  as  a  denial,  and  always 
stand  alone;  and  defences  resting  on  extraneous  matter,  on 
facts  subversive  of  the  effects,  though  consistent  with  the  oc- 
currence, of  those  relied  upon  by  the  plaintiff,  should  in  all 
cases  be  specially  set  out.  To  the  case  of  an  implied  assump- 
sit these  suggestions  apply  but  partially  ;  as  a  simple  denial  ne- 
cessarily involves  the  whole  merits ;  yet  even  here  we  might  do 
something,  by  requiring  certain  established  modes  of  defence, 
(release,  accord,  payment,  &c.  &c.)  to  be  specially  pleaded. 
The  number  of  answers  to  be  allowed  together  is  rather  difficult 
to  fix.  Considering  the  uncertainty  of  proof,  and  how  very 
frequently  a  case  may  fail  on  which  the  party  had  every 
reason  to  depend,  we  see  no  objection  to  admitting  two  special 
pleas  to  a  complaint,  without  a  reference  to  the  court  or  a 
preventive  check  of  any  kind  except  the  liability  to  costs ;  and 
we^may  repeat  our  former  observation,  that,  though  attention 
is  distracted  by  variety,  unfair  surprises  are  prevented  by  an 
exposure  of  the  utmost  that  can  be  proved.     In  no  case,  how- 

>  Page  52. 
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ever,  should  leave  be  granted  to  resort  to  more  than  two  de- 
fencesy  or  to  plead  a  special  plea  in  addition  to  the  general  issue, 
except  on  actual  motion  and  cause  shewn.  With  regard  to 
the  replication  too«  there  is  no  reason  why  some  such  rule 
should  not  prevail.  If  the  defendants  plead  infancy,  for  ex- 
ample, the  plaintiff  may  reply  either,  that  the  defendant  was 
not  an  infant  when  the  transaction  took  place,  that  the  goods 
were  necessaries  suitable  to  his  degree,  or  that  he  promised  to 
pay  for  them  since  he  came  of  age.  Thpre  may  be  cases  when 
it  would  be  quite  equitable  to  permit  each  of  these  points  to  be 
made,  for  the  purpose  of  overthrowing  a  fraudulent  defence ; 
and  therefore  we  would  vest  in  the  court  the  power  of  licens- 
ing a  double  or  treble  replication. 

One  more  alteration,  and  we  have  done.  Mr.  Brougham 
suggests  the  expediency  of  allowing  demurrers  unaccompanied 
by  an  admission  of  facts ;  an  amendment  we  would  certainly 
adopt,  since  at  present  a  suitor  who  is  conscious  of  a  material 
error  in  the  pleading,  lies  by  and  takes  his  chance  upon  the 
proof,  and  then  moves  in  arrest  of  judgment  When  it  is  no 
longer  necessary  to  admit  the  facts,  legal  objections  will  be 
taken  at  the  outset ;  and  the  heaviest  charge  of  all,  the  expence 
of  trial,  will  frequently  be  saved. 

Having  now  traced  the  outline  of  the  system,  and  com- 
mented freely  on  its  prominent  defects,  we  would  wiUingly 
conclude,  were  it  not  for  the  queries  we  proposed,  and  the 
pledge  we  gave,  at  the  commencement.  We  have  wandered 
over  an  interesting  field,  and  pursued  with  care  an  intricate 
inquiry  ;  noted  much ;  and  reflected  upon  more ;  but  we  have 
kept  in  mind  throughout  the  points  that  are  wanting  to  the 
argument.  We  know  that  we  have  yet  to  prove  that  oral 
pleading  is  open  to  prolixity,  to  formal  flaws,  and  expensive 
disputation  and  that  imposing  oaths  on  the  litigants  them- 
selves would  not  exclude  a  multiplicity  of  allegations  nor 
curtail  the  proceedings  of  a  suit,  without  introducing  a  most 
iniquitous  severity.  On  these  particulars  we  shall  be  extremely 
brief;  and,  at  the  outset,  we  are  quite  willing  to  admit  that 
there  is  one  high  authority  apparently  against  us  ;  that  Lord 
Hale  was  of  opinion,  that  the  present  practice  had  been  pro- 
ductive of  delay.  But  he,  it  must  be  borne  in  mind,  was 
contrasting  oral  pleading  conducted  by  counsel,  with  the  ver- 
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bose  precedents  and  extreme  strictness  of  his  times.^  Our 
affair  is  with  very  different  considerations,  with  the  evils  ne- 
cessarily arising  irom  the  vivd  voce  contentions  of  the  parties 
themselves^  and  those  of  a  system  like  our  own,  when  made 
consistent  vrith  it  principles.  Mr.  Mill  will  hardly  support 
his  views  by  appealing,  with  the  Chief  Justice,  to  our  ancestors, 
for  they  depended  upon  lawyers  to  whom  the  good  or  evil  of 
their  law  proceedings  is  attributable.  He  must  rest  his  sys- 
tem upon  common  sense,  on  the  every  day  experience  of  so- 
ciety ;  and  here  it  is  that  we  hasten  to  encounter  him. 

May  we  first,  without  impertinence,  inquire  of  those,  who 
hope  to  simplify  contention  by  bringing  suitors  into  contact 
with  each  other  and  compelling  each  to  turn  pleader  for  him- 
self, whether  their  attention  was  ever  drawn  to  the  mode  in 
which  men  in  general  are  wont  to  mingle  in  dispute,  to  the 
confusion  and  vagueness  that  prevail,  to  the  strange  wander- 
ings and  irrelevant  remarks  it  is  almost  always  the  fashion  to 
•  indulge  in  ?  Did  they  ever  listen  to  a  passionate  complaint, 
or  mark  the  glosses  that  are  put  upon. a  tale  when  the  hero  or 
heroine  relates  it  ?  Did  they  ever  take  instructions  for  a  brief, 
or  act  the  part  of  arbitrator  ?  If  they  have  done  this,  or 
any  part  of  it,  they  may  well  conceive  the  nature  of  details 
which  mutual  altercation  would  bring  out.  The  judge  might 
ask  A.  to  mention  the  precise  fact  which  he  believes  confers 
upon  him,  or  has  violated,  his  right,  and  A.  would  favour 
him  with  ten ;  or  rake  up  the  whole  life  of  his  adversary,  with 
the  rise  and  progress  of  their  connection.  Check  him,  and 
the  court  would  place  itself  in  a  predicament  in  which  our 
readers  may  now  and  then  have  found  themselves,  that  of 
being  extremely  eager  to  sift  a  story  to  the  bottom,  and  seeing 
clearly  the  impossibility  of  getting  at  it  without  falling  in  with 
the  humour  of  the  teller.  If  a  man  is  to  be  limited  in  proof 
to  the  master  of  his  preliminary  allegations,  he  will  make  the 
charge  as  sweeping  as  he  can ;  and  the  answer  will  be  equally 
difinse,  vrith  equal  claims  to  be  so.  The  judge,  however, 
must  remember  or  note  down  the  whole,  arrange  the  topics, 
and  fix  their  essentials ;  and,  unless  form  and  precedent  are 
henceforth  to  be  valueless^  must  give  the  statement  a  regular 
construction.  In  short,  we  impose  upon  the  judge  the  proper 
*  The  middle  tge  of  pleading  was  decidedly  the  worst. 
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task  of  pleaders  and  attorneys.  Instead  of  presenting  the 
kernel  of  the  case,  we  tell  him  to  extract  it  from  the  shell ,  and 
expect^  forsoothy  that  he  will  mark  intuitively  the  remotest 
bearings  of  every  thing  he  hears. 

It  is  not^  it  should  be  remembered,  at  a  single  consultation 
that  the  material  points  of  a  case  can  be  procured  by  a  solici- 
tor ;  for  a  legal  liability  is  much  more  frequently  to  be  de- 
duced from  a  chain  of  circumstances,  than  found  dependent 
on  an  insulated  fact,  and  over-anxious  clients  will  declaim, 
and  colour  and  palliate  for  hours,  even  to  their  own  agents. 
We  cannot  help  thinking,  thererefore,  that  men  in  general 
would  soon  discover  their  own  incompetency,  and  come  over 
to  Lord  Mansfield's  opinion,  that  he  who  is  his  own  lawyer 
has  a  fool  for  his  client.  The  failure  of  a  few  would  teach 
wisdom  to  the  many ;  and  the  result  of  this  notable  project 
would  he  the  practice  of  reading  in  court  mere  formal  state- 
ments professionally  prepared,  to  be  afterwards  copied,  and 
recorded  as  now. 

With  regard  to  the  imposition  of  oaths,  we  have  laid  down 
already  some  principles  for  deciding  on  the  point,  though  it  is 
extremely  difficult  to  meet  suggestions  so  vaguely  and  gene- 
rally thrown  out.  To  what  must  the  suitor  swear  ?  To  a  belief 
that  all  he  says  is  true  ?  or  to  a  belief  that  the  grounds  on 
which  he  rests  his  case  are  all  essential  to  support  it  ?^  In  ve- 
rifying dilatory  pleas,  an  affidavit  maybe  reasonably  demanded; 
because,  in  each  of  these,  a  precise  fact  is  relied  upon,  and  no 
variety  of  allegation  is  required.  But  we  have  shewn  the  rea- 
sons of  the  law  of  variance,  and  the  mode  of  mitigating  its 
severity ;  and  no  recent  writer  has  ventured  to  maintain  that 
strict  singleness  in  pleas  should  be  enforced ;  so  that,  if  an 
oath  more  binding  is  proposed  than  one  to  the  effect  that  the 
party  really  expects  to  be  aided  by  his  allegations  and  does 
not  make  them  for  vexation  or  delay,  if  Mr.  Mill  wishes  for  a 
more  severe  restriction,  we  appeal  to  our  former  reasonings 
against  it.  If  on  the  other  hand,  he  would  rest  satisfied  with 
this ;  the  answer  is,  its  utter  inutility.  Multifarious  statements 
have  always  an  apology  in  the  proverbial  uncertainty  of  proof; 
convictions  for  perjury  are  out  of  the  question;  and  we  should 

'  At  Athens  each  party  swore  to  the  justice  of  his  case.    Jones's  Pref.  to  Is»us>  21. 
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hope  but  little  from  the  conscience  of  a  party,  who  would 
coolly  plan  the  protraction  of  a  suit,  and  rest  his  hopes  on  the 
ruin  of  his  adversary. 

We  have  not  space  for  more,  not  even  to  sum  up  our  ob- 
servations ;  but  one  broad  distinction  we  deem  it  necessary 
to  draw,  as  it  may  serve  perhaps  to  elucidate  our  views.  We 
think  not  so  much  of  the  direct  as  of  the  consequential  evils 
of  pleading ;  not  so  much  of  the  money  paid  for  writings,  as 
of  the  expense  occasioned  by  their  want  of  accuracy  and 
fullness.  Should  the  improvements  we  have  alluded  to  be 
made,  we  believe  that  fewer  witnesses  and  proofs  would  be 
required;  that  new  trials,  special  cases,  and  extraordinary 
applications  to  the  courts,  would  very  considerably  decrease ; 
but  we  can  hold  out  no  hope  whatever  of  records  much  shorter 
than  we  have.  The  amendments  alluded  to  by  us,  and  sug- 
gested by  the  writers  we  have  quoted  from,  are  meant  to  am- 
plify conciseness  as  well  as  to  cut  down  tautology.  In  a  de- 
claration for  the  price  of  goods,  for  instance,  we  might  save 
about  two  guineas  by  consolidating  the  counts ;  but  this  sav- 
ing would  be  counterbalanced  by  an  additional  charge  for 
pleas,  were  the  general  issue  more  sparingly  employed. 

Pleading,  however,  with  all  its  faults,  is  not  the  bugbear  the 
public  may  suppose ;  and  to  assert  that ''  all  the  expenses  in  a 
suit  which  are  not  incurred  in  summoning  or  taking  the  defen- 
dant into  custody,  in  employing  counsel,  and  collecting  and  ad- 
ducing evidence  at  the  trial,  or  enforcing  the  decision  of  the 
court,  are  produced  by  the  present  mode  of  pleading  ;"^  is 
about  as  conclusive  as  to  say,  that  all  the  expences  of  building  a 
house  which  are  not  incurred  in  laying  the  foundation,  raising 
the  walb,  putting  on  the,  roof,  and  completing  the  interior,  are 
incurred  by  the  erection  of  the  scaffolding.  All  systems  of 
preparatory  procedure  must  be  attended  by  numerous  incon- 
veniences ;  but  were  they  ten  times  worse,  we  must  endure 
them,  till  fraud  and  error  and  obscurity  are  gone,  till  the  wants 
of  society  contract,  whilst  all  its  relations  are  extending. 

•  Westminster  Review,  No.  XI.  p.  62. 
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REFORMS  IN  CHANCERY. 
A  History  of  the  Court  of  Chancery,  with  Practical  Remarks, 

8fc.    By  Joseph  Parkes,  Solicitor,  Birmingham.     1828. 
An  Enquiry  ifUo  the  Present  State  of  the  Civil  Law  of  England. 

By  J.  MiLLEB,  Esq.     1826. 
Copy  of  the  Report  made  to  his  Majesty  by  the  Commissioners 

appointed  to  enquire  into  the  Practice  of  Chancery.     1828. 

Although  the  Court  of  Chancery  has  long  been  a  fruitful 
theme  for  discussion,  we  are  inclined  to  believe  that  the  no- 
tions of  by  far  the  greater  portion  of  disputants,  with  respect 
to  the  real  nature  of  its  abuses,  are  extremely  vague.  This 
confusion  of  ideas  is  mainly  attributable  to  the  manner  in 
which  public  attention  was  first  attracted  to  the  subject  A 
court,  in  which  Lord  Eldon  presided,  was  a  tempting  object 
for  the  attacks  of  opposition :  charges  were  made  with  too 
much  asperity,  and  repelled  with  too  much  confidence  ;  and, 
both  in  and  out  of  parliament,  it  became  a  matter  of  course 
for  Whigs  to  assail  and  Tories  to  defend  the  Chancellor.  The 
consequence  was,  a  belief,  on  the  one  side,  that  the  alleged 
evils  did  not  exist,  or  were  not  susceptible  of  cure ;  on  the 
other,  a  very  general  opinion,  that  to  the  judge  were  traceable 
all  the  delays  of  the  court,  and  that  to,  remove  him,  was  to 
correct  the  vices  of  his  tribunal.  Literary  discussion  on  the 
subject,  long  confined,  with  few  exceptions,  to  the  daily  and 
periodical  press,  has  at  length  assumed  a  more  tangible  cha- 
racter in  various  publications  of  high  pretension,  and,  generally, 
of  unquestioned  talent.  Among  them  must  be  particularized 
the  able  and  candid  "  Enquiry  into  the  present  State  of  the 
Civil  Law  of  England"  by  Mr.  Miller,  and  Mr.  Parkes'  "  His- 
tory of  the  Court  of  Chancery.''  These,  and  the  evidence 
appended  to  the  Report  of  the  chancery  commissioners,  while 
they  contain  ample  information  on  every  branch  of  the  in- 
quiry, are  too  bulky  to  tempt  the  merely  curious  to  a  perusal. 
To  lay  before  the  general  reader  a  concise  view  of  the  existing 
state  of  the  court  as  represented  in  these  publications,  the 
most  obvious  causes  of  delay  and  consequent  expense,  and  the 
most  feasible  plans  that  have  been  from  time  to  time  sug- 
gested for  their  removal,  is  the  object  of  this  article. 
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The  causes  of  delay  may  be  divided  into  such  as  spring 
from  the  inadequacy  of  the  court  to  transact  the  business 
brought  before  it^  and  such  as  arise  from  the  defective  mode 
of  its  procedure.  The  remedies  also  are  of  two  kinds ;  the 
one  being  within  the  powers  of  the  court  itself,  th^  other  re- 
quiring legislative  interference.  The  whole  subject  will  be 
most  clearly  elucidated  by  a  brief  sketch  of  the  constitution 
of  the  court,  and  of  the  principal  rules  by  which  the  ordinary 
progress  of  a  suit  was  guided  prior  to  Easter  term  last. 

There  are  in  England  two  supreme  courts  of  equity,  the 
High  Court  of  Chancery,  and  the  Exchequer ;  in  the  latter 
except  tithe  suits,  little  business  of  importance  is  transacted. 
The  former  is  composed  of  three  tribunals,  respectively  pre- 
sided over  by  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
and  the  Vice  Chancellor ;  before  either  of  whom  may  be 
brought  any  case,  except  such  as  relate  to  lunatics,  which 
must  be  heard  by  the  Chancellor.     The  Vice  Chancellor  is 
compelled  to  hear  all  matters  which  the  Chancellor  may  di- 
rect,  in  addition  to  those  originally  set  down  in  his  own 
court :  the  decrees,  orders,  and  acts  of  the  former  are  liable 
to  be  reversed,  discharged,  or  altered  by  the   latter.     The 
sittings  of  the  Master  of  the  Rolls  amount  during  the  year 
to  about  one  hundred  and  twenty,  of  four  hours  each  ;  those 
of  the  other  judges,  to  about  two  hundred,  of  six  hours  each  ; 
from  which  must  be  deducted,  during  the  session  of  par- 
liament, two  and  often  three  days  in  the  week,  on  which  the 
Chancellor  presides  at  the  hearings  of  appeals  in  the  House 
of  Lords.  The  Chancellor  is  also  much  occupied  as  speaker  of 
the  House — ^in  giving  his  advice  on  ^he  cases  of  condemned 
criminals  reported  to  his  Majesty  by  the  recorder  of  London — 
in  occasional  attendances  at  the  meetings  of  the  privy  council 
—  in  examining  treaties,  conventions,  charters,  letters  patent, 
and  the  numerous  instruments  which  pass  the  great  seal,  for 
the  legality  of  which,  and  the  accuracy  of  their  contents,  ac- 
cording to  the  warrants  upon  which  they  are  founded,  he  is 
responsible — in  much  that  relates  to  the  administration  of 
justice  by  others — and  in  such  judicial  and  other  business  of 
his  office  as  is  transacted  by  him,  but  not  in  court. 
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The  subordinate  officers  of  the  court  are,  the  masters,  six 
clerks,  registrars,  and  commissioners  of  bankrupts.  The  masters 
are  twelve  in  number,  including  the  master  of  the  rolls,  and 
accountant  general,  or  superintendant  of  the  funds  in  court 
The  duties  of  these  officers  (who  formerly  had  a  seat  on  the 
woolsack  in  the  House  of  Lords,  and  are  still  employed  there^ 
chiefly  in  carrying  messages  to  £he  Commons)  are  to  enquire 
into  silleged  impertinence  or  scandal  in  any  bill  or  answer,  and 
into  the  sufficiency  of  any  answer  or  examination  —  to  take 
accounts  of  executors,  trustees,  and  others  —  to  enquire  into 
and  decide  upon  the  claims  of  creditors,  legatees,  and  next  of 
kin — to  appoint  receivers  of  the  proceeds  of  estates  in  litiga- 
tion, fix  their  salaries,  and  examine  their  accounts — ^to  sell 
estates — to  appoint  guardians,  and  allow  proper  sums  for  the 
maintenance  of  infants — ^to  appoint  committees  of  the  persons 
and  estates  of  lunatics — to  decide  upon  the  sufficiency  of 
titles,  and  tax  the  cost  of  all  proceedings  in  court  ^ — they  are 
always  chosen  from  the  bar.  The  six  clerks  are  the  only  re- 
cognized attomies  for  conducting  equitable  suits,  and  by  one 
of  them  every  party  in  court  must  be  represented.  They  file 
bills,  answers,  and  other  records ;  each  of  them  is  allowed 
twelve  assistants,  that  is,  ten  sworn  (sworn  not  to  pillage  the 
records),  and  two  waiting  clerks;  and  by  these,  all  the  business 
of  the  court  was  transacted  previous  to  the  year  1729,  when 
attomies  in  general  were  admitted,  since  which,  their  numbers 
have  dwindled  from  seventy-two  to  eighteen.  There  are  four 
registrars,  two  entering  registrars,  and  eight  clerks,  from  whom 
vacancies  are  supplied.  The  four  registrars  sit  in  turn  before 
the  three  judges,  and  take  notes  of  all  orders  and  decrees, 
which  are  afterwards  entered  in  the  general  register  kept  in 
the  office ;  they  also  make  and  sign  copies  of  decrees  for  parties 
who  may  require  them. 

Commissioners  of  bankrupts,  seventy  in  number,  are  ap- 
pointed by  the  Chancellor,  and  removable  by  him  at  pleasure. 
They  are  equally  divided  into  fourteen  lists,  each  list  forming 
a  court.  To  these  all  commissions  against  persons  residing 
within  forty  miles  of  London  are  directed,  and  it  is  their  part 
to  examine  into  the  afiairs  of  bankrupts ;  seize  their  persons 
and  property ;  receive  proofs  of  debts,  and  appoint  assignees. 
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All  their  proceedings  are  subject  to  the  revision  of  the  chan- 
cellor. 

A  suit  in  chancery  is  commenced  by  bill  in  the  nature  of  a 
petition,  praying  relief,  and  a  subpoena  to  compel  the  defen- 
dant to  appear  and  answer.  The  bill  having  been  filed,  a  writ 
of  subpoena  issues,  commanding  the  defendant,  under  penalty 
of  lOOil  to  appear  personally  on  a  certain  day,  wherever 
the  court  shall  be,  '^  to  answer  those  things  which  shall  be 
then  and  there  objected  to  him,"  —  on  it  is  endorsed, 
^  at  the  suit  of  A  B."  If  the  defendants  are  numerous,  it 
is  usual  to  insert  three  names  in  each  subpoena;  service 
being  effected  by  leaving  a  label,  and  shewing  the  body 
ct  the  subpoena  to  the  two  first,  and  leaving  it  with  the 
last  To  enforce  obedience  to  this  writ,  five  different  pro- 
cesses may  be  necessary,  each  having  an  interval  of  fifteen 
days  between  its  teste  and  return.  After  appearance,  six 
other  processes  of  similar  duration  must  be  issued  before  the 
allegations  in  the  bill  can  be  taken  as  confessed  by  the  defen- 
dant. Having  appeared,  the  defendant  may  demur,  plead,  or 
cmswer  aU,  or  any  of  them.  If  he  answers,  the  plaintiff*  is 
allowed  two  terms,  with  the  vacations  (about  three  quarters  of 
a  year)  to  file  exceptions,  that  is,  to  object  to  the  sufficiency 
of  the  answer.  To  these  exceptions  the  defendant  either  sub- 
mits, in  which  case  he  is  allowed  six  weeks  to  put  in  a  better 
answer,  or  be  suffers  them  to.be  referred  to  the  master,  who 
hears  the  parties  by  their  counsel,  and  reports  his  opinion 
upon  the  question  to  the  court —  from  this  decision  an  appeal 
lies  to  the  court  itself.^  The  second  answer,  which  may  also 
be  excepted  to, 'having  been  put  in,  the  plaintiff*  is  allowed  to 
amend :  for  this  no  period  is  limited,  and  he  may  in  fact  do  so 
at  any  time  before  the  bill  is  open  to  dismissal  for  want  of 
prosecution  (which  is  analogous  to  a  nonsuit  at  law),  by  a 
simple  allegation  that  he  is  adviged  to  amend.  In  some  cases 
he  may,  even  after  replication,  move  for  leave  to  withdraw  his 
repliqation,  and  amend,  though  nearly  six  terms  have  elapsed 
since  the  answer*  Amendments  generally  require  a  further 
answer,  and  a  repetition  of  the  proceedings  above  noticed. 
After  the  bill  has  been  fully  answered,  although  no  step  be 

■  A  d^epdant  may  put  in  four  insafBcient  answers  ;  after  whieh  he  is  interve- 
galed  as  to  particular  poiots»  and  committed  until  he  has  answered  perfectly. 
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taken  by  the  plaindflT,  the  defendant  is  not  entitled  to  call  for 
a  dismissal  of  the  bill  until  the  expiration  of  a  period  of  three 
quarters  of  a  year ;  the  plaintiff  may  then,  by  filing  a  replica- 
tion, gain  a  further  delay  of  equal  duration ;  after  which,  he 
undertakes  to  '*  speed  his  cause,"  and  at  the  expiration  of 
another  term,,  to  *'  speed  his  cause  with  effect,"  and  not  until 
then  is  he  compelled  to  proceed,  or  lose  the  benefit  of  the  suit. 
The  cause  being  at  issue,  witnesses  are  examined,  upon  in- 
terrogatories prepared  by  counsel,  the  answers  to  which  are 
delivered  orally,  and  immediately  reduced  to  writing.  The 
depositions  are  afterwards  made  public,  and  copies  given  out 
to  the  parties  interested.  The  cause  having  been  heard,  the 
court  pronounces  judgment,  from  minutes  of  which,  taken  at 
the  time,  and  the  senior  counsel's  brief,  the  registrar  draws  up 
the  decree,  prefacing  it  by  an  abstract  of  such  parts  of  the 
pleadings  as  have  reference  to  the  directions  of  the  court. 
Thus  stood  the  practice  previous  to  the  late  publication  by 
the  Chancellor  of  certain  orders,  founded  on  the  propositions 
of  the  chancery  commissioners.  A  particular  discussion  of 
each  of  these  oi*ders,  seventy-seven  in  number,  being  incom- 
patible with  the  limits  of  the  present  article,  we  shall  briefly 
notice  a  few  of  the  principal. 

The  second  of  them  directs  a  subpoena  to  appear  to  be  sued 
out  against  each  defendant,  and  removes  an  inconvenience 
frequently  experienced  ;  as  where  one  of  the  two  first  defend- 
ants could  not  be  served  before  the  return  of  the  subpoena,  it 
became  necessary  to  sue  out  a  second. 

By  the  fourth,  a  plaintiff  shall  in  all  cases  be  allowed  two 
months  to  deliver  exceptions  to  the  defendant's  answer ;  but 
if  they  be  not  delivered  within  that  time,  the  answer  shall  be 
deemed  sufficient 

The  eighth  directs  the  master,  upon  finding  an  answer  in- 
sufiicient,  to  fix  the  time  to  be  allowed  for  putting  in  a  further 
answer. 

The  tenth  revives  a  dormant  order  of  1700,  by  which,  after 
a  third  insuflicient  answer,  every  defendant  shall  answer  upon 
interrogatories  to  the  points  reported  insuflicient. 

The  thirteenth  and  fourteenth  limit  the  plaintiff,  in  general, 
before  replication,  to  one  order  to  amend ;  such  order  to  be 
obtained  within  six  weeks  after  the  answer  is  to  be  deemed 
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sufficient,  and  to  contain  an  undertaking  to  amend  within 
three  weeks  after  the  date  of  the  order. 

The  fifteenth  prevents  a  plaintiff,  after  replication,  from 
withdrawing  it,  and  amending,  without  a  special  order,  ob- 
tained upon  affidavit  that  the  matter  of  the  proposed  amend- 
ment is  material,  and  could  not  have  been  sooner  introduced 
into  the  biU. 

The  sixteenth  and  seventeenth  compel  a  plaintiff  to  bring 
his  cause  to  issue  in  about  one  fourth  of  the  time  before 
allowed. 

By  the  forty-ninth,  each  master  is  directed  to  enterin  a  book 
to  be  kept  for  that  purpose,  the  name  of  title  of  every  cause 
or  matter  referred  to  him ;  the  dale  of  every  step  taken  there- 
in ;  and  the  attendance  or  non-attendance  of  the  several  par- 
ties on  each  of  such  steps. 

The  object  of  the  nine  following,  is  td  obtain  punctuality 
in  these  attendances,  and  to  enable  the  master  to  proceed  ex 
parte  where  he  shall  think  fit 

By  the  fifty-ninth,  every  warrant  for  attendance  before  the 
master  is  to  be  considered  as  peremptory,  and  he  shall  be.  at 
liberty  to  continue  the  attendance  during  such  time  as  he 
thinks  proper.  The  two  first  warrants  have  hitherto  been 
considered  as  mere  waste  paper,  and  each  attendance  was 
hmited  to  an  hour. 

The  sixty-ninth  empowers  the  master,  at  his  discretion,  to 
examine  witnesses  vivd  voce. 

The  seventy-seventh  directs,  that  whenever,  in  any  pro- 
ceedings before  the  master,  the  same  solicitor  is  employed  for 
two  or  more  parties,  such  master  may,  at  his  discretion,  require 
that  any  of  the  parties  shall  be  represented  by  a  distinct  solicitor. 

The  Chancellor  has  expressed  his  intention  to  make 
other  alterations,  for  which,  as  affecting  the  fees  of  certain 
officers,  he  conceives  the  sanction  of  the  legislature  to  be 
necessary.  He  will  not,  we  trust,  profit  so  little  by  the  ma- 
terials ready  to  his  hand,  contained  in  the  evidence  attached 
to  the  report  of  the  commissioners,  as  to  stop  upon  the  thresh- 
old of  improvement ;  he  has  yet  done  little ;  but  Uiat  little, 
while  it  affords  the  best  proof  of  his  desire  to  assist  zealously 
in  correcting  the  vices  of  his  court,  contains  a  severe  censure 
upon  his  predecessor.    That  Lord  Lyndhurst  will  ever  equal 
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Lord  Eldon  as  an  equity  lawyer  is  not  to  be  expected ;  but 
he  may,  by  a  cautious  exercise  of  his  influence,  achieve  the 
prouder  distinction  of  having  purified  the  springs  of  justice, 
and  modelled  our  institutions  to  the  increased  intelligence  and 
multiplied  requisitions  of  society.  But,  alterations  of  far 
greater  import  are  imperatively  demanded.  The  number  of 
petitions  in  lunacy,  set  down  for  hearing  in  1801,  was  147  ; 
in  1823,  364;  in  bankruptcy,  in  1801,  247;  in  1823,498. 
"  In  January  1825,  the  arrears  of  business  in  the  three  courts 
stood  thus :  695  causes,  473  petitions,  238  causes  upon  ex- 
ceptions and  further  directions,  43  pleas  and  demurrers,  and 
126  appeals,  making  together  1577  separate  subjects  for  con- 
sideration ;  the  final  settlement  6f  which,  would  be  sufficient 
to  occupy  the  time  of  the  three  judges  for  at  least  three  years 
to  come,  though  no  fresh  business  were  brought  before 
them/'i  From  these  facts,  and  the  evidence  given  before 
the  commissioners  by  Messrs.  Heald,  Bell,  Roupell,  Bick- 
ersteth,  and  the  Vice  Chancellor,  the  last  of  whom  stated 
that  three  angels  could  not  do  the  business,  it  is  clear  that 
three  judges  are  insufficient  to  dispose  of  the  matters  brought 
before  them,  with  such  dispatch  as  the  public  has  a  right  to 
expect.  The  exii^tence  of  a  great  inconvenience  being  esta- 
blished, it  remains  to  be  enquired  how  it  can  best  be  remedied. 
The  obvious  methods  are  either  to  increase  the  number  of 
judges,  or  to  narrow  the  jurisdiction  of  the  court — a  partial 
adoption  of  each  may  be  expected.  With  respect  to  the  latter, 
the  suggestions  of  the  committee  on  the  appellate  jurisdiction 
of  the  House  of  Lords,  noticed  by  Mr.  Parkes,  are  pecu- 
liarly valuable.  They  are,  that  the  statutory  jurisdiction 
created  by  local  and  private  acts,  relating  to  canals,  bridges, 
inclosures,  docks,  and  roads,  and  to  the  supply  of  towns  with 
water  and  gas,  which  direct  the  purchase  money  of  lands  and 
other  property  taken  under  authority  ot  the  same,  in  case 
of  doubtful  or  protracted  titles,  to  be  paid  into  chancery;  also 
the  administration  of  acts  creating  benefit  and  friendly  so- 
cieties, with  whose  disputes  the  court  is  much  occupied, 
should  be  entrusted  to  the  court  of  exchequer.  The  same 
remark  applies  to  two  propositions  of  the  chancery  commis- 
sioners, rdatiive  to  the  granting  of  Writs  of  Habeas  Coipus, 
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and  commiaetoni^  to  examine  witDesses  abroad.  By  several 
acta  of  parliament,  the  Chancelknr  has  concurrent  authority 
with  the  courts  of  law>  to  award  writs  of  Habeas  Corpus,  and 
the  practice  is,  although  all  the  judges  may  be  in  town,  to 
make  applications  of  this  nature  to  him.  It  is  proposed,  in 
order  to  prevent  the  interruption  of  regular  business,  caused 
by  discussions  on  the  return  of  these  writs,  that  the  Chancel- 
lor be  empowered  to  grant  them  and  meJce  them  returnable 
before  any  judge  who  shall  proceed  thereon  as  if  they  had 
been  granted  by  himself.  As  to  the  other  proposition ;  in  an 
action  at  law  the  court  cannot  award  a  commi^ion  to  exa- 
mine witnesses,  without  the  consent  of  the  non-applying 
party,  and  if  that  is  withheld,  the  other  party  is  driven  into 
a  court  of  equity  to  obtain  relief.  It  is  recommended  to  in- 
vest judges  at  law  with  authority  to  award  such  commission 
on  the  request  of  either  plaintiff  or  defendant,  without  the 
oonaent  of  his  adversary,  and  that  it  be  no  longer  granted  by 
a  court  of  equity,  where  the  bill  praying  it  has  no  other  object. 
But  it  is  upon  bankruptcy,  that  the  gi*eat  attack  must 
be  made.  That  so  monstrous  a  system  should  have  been  in- 
vented is  sufficiently  extraordinary  —  that  it  should  have  so 
long  oudived  the  discovery  of  its  unsoundness,  can  only  be 
aooounted  for  by  the  union  of  judicial  and  political  authority, 
so  perniciously  centered  in  the  Chancellor.  Such  extensive 
and  irresponsible  patronage  is  too  valuable  an  appendage  of 
that  officer  to  be  lightly  surrendered  ;  but  all  considerations 
must  yield  to  the  existing  spirit  of  enquiry,  and  this  tribunal, 
important  and  faulty  as  it  is,  will  probably  be  among  th^ 
first  to  feel  its  influence.  The  truth  of  the  maxim,  that  the 
perfection  of  a  tribunal  is  to  dispense  the  maximum  cf  jus- 
tice with  the  minimum  of  delay  and  expense,  is  not  admitted 
in  this  court  The  judges  of  it  receive  23,000^  a  ye^tr,  and 
the  whole  expense  is  estimated  by  Mr.  Montagu  at  240,000/.; 
each  meeting  of  two  hours  costing  12/.,  or  about  two  shillingp 
a  minute.  The  practice,  and  sometimes  the  law,  varies  in  all 
the  lists,  and  the  gentleman  just  alluded  to,  in  one  mpming 
obtained  two  directly  opposite  deeisions.  These  statements 
by  no  means  reflect  upon  the  commissioners,  whose  general 
seal  is  testified  by  the  facts,  that  in  three  years  there 
were  held  in  London  16,000  public,  and  6,132  private  meet- 
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iDgs ;  and  that  of  263  petitions  for  hearing  in  chancery,  in  the 
month  of  July,  1826,  only  27  were  appeals  from  commissioners. 
To  an  erroneous  impression  on  this  point  is  attributable  a 
proposition  of  the  chancery  commissioners,  for  the  selection 
of  ten  of  the  present  commissioners  of  bankrupts  as  a  court 
of  appeal,  to  whom  all  matters,  now  the  subject  of  appeal  to 
the  Chancellor,  should  be  first  submitted  —  the  original  and 
not  the  appellate  jurisdiction  is  the  real  burthen  on  the  court. 
The  creation  of  a  single  judge,  ranking  with  the  other  in- 
ferior judges,  is  the  most  popular  alteration  that  can  be 
effected ;  by  him  this  branch  of  law  would  be  administered 
with  regularity  and  despatch,  and  at  one  fourth  of  its  present 
cost.  The  objection  sometimes  thrown  out,  that  such  a  judge 
would  not  find  suflScient  employment,  if  well  founded,  might 
be  obviated  by  transferring  to  him  the  statutory  jurisdiction 
before  mentioned.  But  the  plan  is  not  the  less  consonant 
with  sound  policy,  for  including  the  experiment  of  apportion- 
•  ing  the  duties  of  the  judge  to  the  physical  strength  of  the 
man. 

Thus  much  for  the  judges  of  the  court — its  officers  demand 
particular  notice.  The  masters  appear  generally  to  have  de- 
voted themselves  to  their  duties  with  great  zeal,  and  a  disre- 
gard of  personal  convenience,  that  in  some  measure  atoned 
for  their  defective  mode  of  procedure.  The  recent  orders  in- 
vesting them  with  power  to  compel  the  regular  attendance 
of  solicitors  before  them,  cannot  fail  to  be  beneficial,  and  if 
followed  by  others,  establishing  a  uniformity  of  practice  in  all 
the  offices,  will  remove  the  chief  objections  to  the  present  sys- 
tem. But  others  are  requisite.  The  taxation  of  costs  should 
be  transferred  from  the  masters  to  the  clerks  in  court,  (if  the 
existence  of  the  latter  is  to  continue,)  they,  in  their  capacity 
of  assistants  to  the  master,  being  really  the  taxing  officers. 
The  taking  of  accounts  is  another  important  duty  of  the 
master,  for  which  he  is  peculiarly  unfit.  Ability  to  unravel 
mercantile  accounts,  intricate  and  artificial  as  is  their  struc- 
ture, cannot  be  expected  in  a  mere  lawyer ;  and  a  sufficient 
number  of  accountants  would  be  an  invaluable  appendage 
to  the  office.  Mr.  Parkes  gives  a  curious  instance  of 
Lord  Northington's  sentiments  upon  this  point.  Being 
pressed  to  refer  a  complicated   account  to  the  master,  he 
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drew  out  his  watcb>  and  said/  '*  Observe  this  curious  piece  of 
mechanism ;  if  it  was  out  of  order,  I  would  as  soon  send  it  to 
a  blacksmith  to  be  set  right,  as  refer  an  account  like  this  to 
a  master — I  refer  it  to,  two  merchants."  The  method  of  re- 
munerating the  masters  is  injurious  to  themselves  and  the 
public.  To  themselves,  as  exciting  suspicions  of  their  purity 
—  to  the  public,  as  entailing  unnecessary  expense  on  suitors 
in  chancery.  The  rule  of  the  office  is,  that  copies  of  all 
papers  left  by  one  solicitor,  must  be  taken  by  each  of  the 
others  attending  on  the  business  to  which  such  papers  refer. 
This  rule,  upon  a  rigid  observance  of  which  a  master's  emo- 
luments mainly  depend,  by  an  equitable  construction  is  made 
to  include  another;  namely,  that  some  one  must  pay  for  a 
copy  of  every  document  left,  whether  wanted  or  not.  Thus, 
in  a  suit  for  specific  performance  of  a  contract  of  purchase, 
an  abstract  was  left  by  the  plaintiff  with  the  master,  to 
whom  it  was  referred  to  enquire  whether  a  good  tide  could 
be  made.  The  defendant,  knowing  there  was  no  objection 
to  the  title,  did  not  appear  before  the  master,  but  the  ab- 
stract having  found  its  way  into  the  office,  it  became  neces- 
sary that  somebody  should  pay  for  a  copy ;  this  the  plaintiff 
was  compelled  to  do ;  but  having  no  sort  of  occasion  for  it, 
he  merely  took  away  a  slip  of  paper,  endorsed  *'  Copy  ab- 
stract of  tide,''  for  which  he  paid  8/.  This  is  by  no  means 
an  uncommon  occurrence,  these  slips  of  paper  being  known 
by  the  cant  term  of  "  dead  copies." 

With  respect  to  clerks  in  court,  the  chancery  commis- 
sioners observe ;  '*  If  we  were  engaged  in  framing  a  new  sys- 
tem, it  might  become  a  matter  of  grave  consideration,  whether 
it  would  be  useful  to  establish  officers,  distinct  from  the  soli- 
citors, for  the  performance  of  all  those  duties  which  are  now 
performed  by  the  clerks  in  court.  We  are  satisfied,  from  the 
evidence  before  us,  that  no  material  delay,  and  a  very  trifling 
expence,  arise  from  the  intervention  of  clerks  in  court,  and 
we  believe  that  the  existence  of  these  officers  does  tend  to 
secure  a  degree  of  regularity  and  uniformity  of  practice 
which,  considering  the  great  extent  and  variety  of  the  busi- 
ness of  the  court  of  chancery,  could  not  be  obtained  without 
them."  By  what  process  the  commissioners  arrived  at  this 
result,  we  shall  not  stop  to  enquire  —  our  own  conclusion 
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from  the  aame  premises  is  diametrically  opposite ;  and  in  sup- 
port of  it  we  refer  to  the  evidence  of  Mr.  Vizard,  a  solicitor  of 
eminence,  who  states,  that  a  step  in  a  cailse  is  frequently 
delayed  a  fortnight^  and  in  one  case,  that  an  expense  of  66L 
out  of  a  Ml  of  81i.  was  incurred,  by  the  intervention  of  these 
officers.  Each  of  them  in  rotation  is  occupied  two  months 
in  the  year,  independent  of  certain  meetings  of  the  whole 
body,  at  least  once  or  twice  a  week  during  term,  for  the  deci- 
sion of  important  questions,  the  precise  nature  of  which  Mr. 
Vesey  when  interrogated  by  the  chancery  commissioners  ooukl 
not  recollect.  On  these  extraordinary  occasions  they  assem- 
ble at  four,  despatch  their  business,  and  dine  at  five :  they 
sometimes,  however,  "  talk  of  business"  over  their  wine. 
Mr.  Vesey  acknowledges  their  number  to  be,  unnecessarily 
large,  but  pleads  in  bar  of  any  reduction,  the  great  onHquiiy 
of  the  number  six.  The  propriety  of  doing  away  with  this 
class  of  officers,  is  often  insisted  upon ;  but,  as  they  are  use- 
ful for  keeping  the  records  of  the  court,  the  transfer  to  them 
of  the  taxation  of  costs  appears  preferable  to  their  abolition  — 
but  under  any  circumstances  solicitors  should  at  least  have 
the  option  of  conducting  suits  without  their  interference. 

The  number  of  registrars,  being  the  same  as  before  the 
office  of  Vice  Chancellor  was  instituted,  is  found  too  small, 
and  the  chancery  commissioners  recommend  the  appoiutr 
ment  of  two  additional  ones,  the  whole  to  be  selected  firom 
barristers  of  ten  years'  standing.  The  last  part  of  the  pro- 
position appears  objectionable.  A  clerk  seldom  becomes  a 
registrar  in  less  than  twenty-five  years, during  which  period  he 
must  acquire  a  more  familiar  acquaintance  with  this  branch 
of  practice  than  is  to  be  looked  for  in  a  barrister.  The  regis- 
trars, like  the  masters,  derive  their  profits  chiefly  from  money 
paid  for  copies,  which  are  taken  to  induce  them  to  expedition 
in  preparing  decrees.  The  length  of  decrees  so  much  oom- 
plaJmed  of,  is  caused  by  the  inability  of  the  registrars  to  dis^ 
charge  their  increasing  duties ;  for,  driven  to  copy  rather  than 
abstract,  these  decrees  necessarily  contain  much  that  is  irre- 
levanU 

There  are  some  other  points  which  could  not  have  been 
conveniently  mentioned  earlier,  but  whidi  we  must  not  pass 
over  without  a  brief  notice. 
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By  the  act  creating  the  office  of  Vice  Chancellor^  he  is  pre- 
sented from  dischargitkg  or  varying  any  order  made  by  the 
Lord  Chancdlor,  or  Master  of  the  Rolls ;  this  extends  to 
*^  orders  of  course ;"  that  is,  orders  granted  on  being  asked 
for,  and  drawn  up  and  passed  without  being  mentioned  to  the 
court  The  reason  of  the  rule,  that  the  Vice  Chancellor  should 
not  discharge  or  rary  any  order  upon  which  another  judge  has 
exercised  his  judgment,  fails  when  applied  to  **  o^ers  of 
course.'^  It  is,  therefcnre,  proposed  by  the  chancery  commifr- 
simiers,  with  a  tiew  to  correct  this  inconvenience,  and  to  give 
more  weight  and  efficacy  to  the  office  of  Vice  Chancellor,  that 
so  much  of  the  statute  as  limits  his  power  to  the  hearing  and 
determining  of  such  causes,  matters,  and  things  only  as  the 
Lord  Chancellor  shall  direct,  be  repealed ;  and  that  hence- 
forth the  same  independent  jurisdiction  be  exercised  by  the 
Vice  Chancellor  as  ^  now  exercised  by  the  Master  of  the  Rolls. 
The  extensive  right  of  appeal,  particukrly  in  interlocutory 
matters,  now  prevailing,  ought  to  be  restricted :  there  is  no 
good  reason  for  allowing  an  appeal  from  the  Vice  Chancellor  or 
Master  of  the  Rolls,  to  the  Chancellor,  and  again  from  him  to 
the  House  of  Lords. 

Some  limitation  to  the  number  of  counsel  to  be  employed, 
is  desirable^-^two  on  each  side  appear  to  be  sufficient.  A 
proposition  to  this  effisct  made  by  the  chancery  oommissiottars, 
if  .acted  upon,  will  be  much  feU  by  young  barristers ;  but 
any  loss  from  this  cause  will  probably  be  repaired  by  another 
proposition,  to  allow  no  barrister  to  make  more  than  two  mo- 
tions at  each  titne  of  being  called  on.  The  present  practice 
permits  every  barrister  to  go  through  all  the  motions  with 
which  he  is  intrusted,  and  of  course  checks  the  distribution 
of  business  among  the  juniors. 

That  alterations  of  the  nature  we  have  alluded  to  will,  ere 
long,  be  made,  there  appears  no  reason  for  doubting ;  but, 
idiatever  may  be  done,  the  foundation  ought,  in  our  opinion, 
to  be  in  the  separation  of  the  office  of  Chancellor  from  that  of 
Prolocutor  of  the  House  of  Lords.  While  inferior  judges  hold 
titkeii  places  quamdiu  beni  se  gesserint,  the  highest  officer  in  the 
realm  owes  his  existence  to  the  stability  of  a  pcditical  faction : 
a  squabble  in  the  cabinet  —  a  misunderstanding  between  two 
right  h(mourable  secretaries — in  short,  any  "  untoward  event" 
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may  suddenly  sink  him  into  comparative  insignificance  and 
penury.  Hence  he  is  more  anxious  for  the  preservation  of  his 
oflSce,  than  for  the  honest  discharge  of  its  duties;  and  not 
unfrequently  passes  those  hours  which  should  be  devoted  to 
the  judgment  seat,  in  posting  between  London  and  Windsor. 
Hence  too,  a  frequent  change  of  judges,  with  its  attendant 
evilsy  delay  and  expense  to  the  suitor.  To  these  necessary  con- 
sequences, must  be  added  another  that  may,  and  generally 
doesy  spring  from  the  same  pregnant  source,  namely,  the  ex- 
istence of  inefficient  judges.  "  As  aptitude  for  office,"  ob- 
serves Mr.  Parkes,  ''  should  form  some  consideration  in 
promotions,  it  is  also  time  that  the  political  opinions  and 
actions  of  a  barrister  should  cease  to  be  his  chief  title  to 
the  judicial  office."  Until  they  do  cease  so  to  be,  a  judge 
must  necessarily  be  in  a  great  measure  at  themercy  of  counsel 
**  and  as  long  as  the  bar  is  more  able  than  the  bench  (as  of 
late  it  hath  been),  the  business  of  the  court  can  never  be  well 
dispatched."* 

There  is  always  at  the  bar  some  individual  particularly  cal- 
culated to  succeed  to  the  bench ;  and  as,  according  to  Mr. 
Brougham,  in  his  late  celebrated  speech,  Westminster  Hall 
would  unanimously  select  the  most  proper  successor  to  Lord' 
T^nterden ;  so  also,  we  venture  to  assert,  that  no  unbiassed 
practiser  at  the  chancery  bar  would  hesitate  to  name  the  in- 
dividual best  qualified  by  unprecedented  extent  of  business, 
and  extraordinary  legal  knowledge,  acuteness,  and  energy,  to 
discharge  most  efficiently  the  duties  of  Chancellor.  Were  de- 
cisions in  chancery  guided  by  the  rules  of  natural  equity,  that  is, 
by  the  vague  and  arbitrary  dictates  of  individual  caprice,  there 
might  be  some  reason  for  placing  a  common-law  barrister  on 
the  bench  ;  but,  so  long  as  the  decisions  of  the  court  are 
founded  on  precedent — so  long  as  equity  forms  a  distinct  and 
difficult  branch  of  jurisprudence,  such  appointments  must  be 
highly  reprehensible.  Much  stress  has  been  laid  upon  what 
is  styled  the  absurdity  of  a  strict  adherence  to  precedent  in  a 
court  of  equity ;  but  "  they  know  little  that  perceive  not  the 
difficulty  of  ordering  matters  in  justice  interlocutorily  upon 
the  strength  of  abstract  reasoning  only,  without  help  of  stated 

'  Proposals  tendered  to  parliament  in  1653.    Parkes,  158. 
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rules  and  methods  prefixed  by  practice  and  experience  ;"^ 
and,  without  advocating  a  servile  dependence  on  previous  de- 
cisions, we  feel  assured  that  there  could  not  be  a  more  powers 
ful  cause  of  evil,  than  the  indiscriminate  relaxation  of  general 
rules  to  meet  the  hardship  of  particular  cases. 

We  have  endeavoured  to  redeem  our  pledge  by  giving  a 
plain  account  of  the  present  state  of  the  Court  of  Chancery. 
That  it  can  longer  exist  thus  is  impossible ;  but  it  behoves 
those  to  whom  the  pruning-knife  may  be  committed  to  be 
sparing  in  its  use. 

"  The  general  rules  of  law/*  observes  Mr.  Sugden,  in  his 
letter  to  Mr.  Humphreys,  ^'  are  as  perfect  as  human  intelligence 
can  make  them,  although  there  are  anomalies  which  should  be 
corrected,  and  many  forms  which  should  be  abolished ;  we 
are  more  enlightened,  and  fear  not  to  do  that  directly,  which 
our  ancestors  could  only  accomplish  indirectly :  and,  therefore, 
we  are  all  agreed  that  the  substance  should  be  retained,  and 
that  we  arrive  at  it  by  a  cheap  and  direct  road,  instead  of  an 
expensive  and  crdoked  way." 


MERCANTILE  LAW.— No.  L 

Municipal  jurisprudence  may  be  classified  under  two  ge- 
neral heads;  that  which  is  purely  conventional,  and  that 
which  is  founded  on  generally  received  principles  of  natural 
equity.  Now  it  is  evident,  we  think,  that  this  latter  division 
possesses  more  intrinsic  interest  than  the  other.  An  ex- 
quisitely artificial  system,  like  that  which  regulates  the  course 
of  real  property  in  this  country,  has  indeed  charms  for  the 
antiquarian  and  the  lawyer  ;  but  to  the  general  reader  it  ne- 
cessarily presents  an  aspect  not  only  unattractive,  but,  we  fear, 
absolutely  forbidding.  We  would  not  be  understood,  however, 
to  disparage  the  study  of  this  part  of  our  law,  or  to  deny  that 

>  North's  Ezamen.    Parkei.  210. 
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occaskmally  it  takes  strong  hold  upon  the  imagination.  It 
may  be>  and  no  doubt  is,  amusing  enough  to  a  man  of  curious 
and  speculative  turn  to  trace  the  machinery  from  its  original 
structure,  simple  but  compact,  rude  yet  effectire,  down  to  the 
ingenious  and  elaborate  apparatus,  which  has  at  length  become 
too  complicated  for  the  management  of  any  but  the  most 
scientific  practitioner.  Nor  is  the  inyestigation  without  this 
further  interest,  that  the  successive  additions  and  modifications, 
which  the  system  has  undergone  in  its  progress,  illustrate  and 
are  illustrated  by  the  manners,  customs,  state  of  knowledge, 
and  history  in  general,  of  the  different  periods  through  which 
it  is  deduced.  To  a  mind,  therefore,  constituted  like  that  of 
Butler,  such  a  study  is  remarkably  congenial,  and  may  be 
supposed  to  convey  a  proportionate  enjoyment  But  there 
are  not  many,  who  have  either  the  taste  to  relish  such  enqui- 
ries, or  the  industry  to  prosecute  them  with  effect 

Again,  we  can  readily  conceive  that  it  must  be  an  intel- 
lectual exercise  of  a  very  pleasing  kind,  and  one  exactly  r^ 
sembling  that   of  the  geometrician  or  algebraist,  to  obtain 
from  a  few  general  axioms,  first  the  leading  propositions,  and 
from  these  again,  by  regular  deduction,  tiie  whole  body  of 
subordinate  rules  with  their  corollaries,  which  make  up  the 
law  of  real  property;   to  work  out  the  intricate  problems 
which  the  occasions  of  a  state  of  society  like  ours  continually 
give  rise  to ;  add  to  apply  the  general  formula  to  cases  and 
circumstances   to  which,  at  first  sight,  they  seem  but  ill- 
adapted.     It  is  precisely  this  sort  of  gratification,  which  we 
can  suppose  to  have  been  enjoyed  in  an  eminent  degree  by 
the  subtle  and  ingenious  Feame.     But  this  also,  as  well  as 
the  other,  evidentiy .  presupposes  a  peculiar  aptitude,  either 
natural  or  acquired.      In  all  probability  the  great  majority 
even  of  those,  who  may  honour  us  by  becoming  readers,  are 
neither  antiquarians,  nor  black-letter  lawyers,  nor  mathema- 
ticians ;  are  not  absolutely  enamoured  of  Lord  Coke ;  nor 
would  quite  forget  to  dine,  in  their  eagerness  to  settie  the 
almost  invisible  boundary,  which  separates  a  conditional  limi- 
tation  from  a  contingent   remainder.     We  may,  therefor^ 
safely  revert  to  our   original    position,  that   the   study  of 
that  branch  of  law,  which  is  arbitrary  in  its  principles. 
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and  artificial  in  its  structure^  has  no  great  olaim  to  genend 
interest. 

But  the  case  is  very  different  with  that  which  has  its 
foundation  in  reason  and  equity.  There  is  no  man  with  a 
well-ordered  mind,  by  whom  the  distinctions  of  right  and 
wrong,  even  with  all  their  niceties  of  shade  and  gradation,  can 
be  contemplated  with  indifference.  There  is  no  man,  to  whom 
the  practical  application  of  admitted  principles  in  the  dis- 
tribution of  justice,  or  rather  in  the  correction  of  injustice,  can 
fail  to  be  directly  interesting.  Here,  every  decision  may  be 
referred  to  a  standard  recognized  and  adopted  by  all.  Every 
man  has  in  himself  a  test  of  its  soundness.  It  is  no  longer 
authority,  but  reason ;  it  is  no  longer  mere  law ;  it  is  truth, 
and  nature,  and  moraUty.  The  further,  therefore,  we  recede 
from  regulations  merely  technical,  the  nearer  we  approach  to 
the  fountain  head  of  natural  justice,  the  more  generally  in- 
teresting does  the  inquiry  become.  Some  mixture  of  positive 
rules  there  must  and  will  be  in  every  part  of  the  system ;  but 
irthere  be  any  which  is  peculiarly  exempt  from  artificial  aub- 
tleties,  and  more  directiy  referrible  to  equitable  principles 
than  another,  it  is  unquestionably  that  which  relates  to  com- 
mercial transactions. 

Indeed,  this  branch  of  our  law  may  be  considered  rather  as 
the  accessary  than  the  principal.  It  merely  comes  in  aid  of 
what  is  already  established.  It  rarely  originates  any  thing ; 
but  simply  enforces  the  obligations  of  conscience,  and  sanc^ 
tions  the  regulations  which,  in  the  practice  and  course  of 
trade,  have  been  found  beneficial.  In  its  details  it  refers  to 
usage,  and  in  its  precepts  to  common  honesty.  It  is  conse- 
quentiy  neither  abstruse  in  the  matter,  nor  technical  in  the 
form.    Its  language  is  not  made  up  of 

"  Phnse  which  time  has  thrown  away. 
Uncouth  words  yi  disarray, 
Trick*d  in  antique  ruff  and  bonnet." 

It  is  the  dialect  in  common  use — the  ordinary  speech  of  men 
of  business.     It  requires  therefore  no  previous  study  to  un- 
derstand it,  no  painful  effort  to  bring   the  mind  to  bear 
upon  it 
In  an  age  and  a  country  like  this,  it  is  needless  to  insist^pon 
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the  importance  of  a  competent  acquaintance  with  mercantile 
law.     What  is  it  which  has  caused,  in  late  years,  so  immense 
an  addition  to  the  judicial  business  of  this  country?     What 
are  the  great  majority  of  cases  in  the  decision  of  which  our^ 
coilrts  of  law  are  almost  incessantly  occupied  ?    Are  not  three- 
fourths  of  them  mercantile  questions  ?     Let  any  one  consider, 
for  a  moment,  the  vast  and  complicated  scheme  of  our  foreign 
and  domestic  trade,  —  let  him  reflect  upon  the  multitude  of 
hands  through  which  the  several  commodities  pass, — on  the 
thousand  modes  which  are  in  operation,  for  advancing  the 
separate  interests  of  all  concerned, — on  the  amazing  stimulus 
which  luxury  has  given  to  competition,  and  the  countless 
schemes  and  speculations  thence  resulting ; — let  him  endea- 
vour to  reckon  up  the  various  classes  of  men  who   derive, 
not  subsistence  only,  but  opulence,  from  trade  —  the  hosts 
of  manufacturers,  merchants,  brokers,   factors,  ship-owners, 
wharfingers,  carriers,  bankers,  money-jobbers,  and  insurers  — ^ 
and  lastly,  let  him  contemplate  the  confusion  introduced 
among  all  these  by  a  bankruptcy,  and  he  will  readily  conceive 
that  the  maintaining  a  just  equilibrium,  in  all  the  parts  of 
such  a  system  as  this,  may  well  engross  a  large  share  of  the 
labours  both  of  the  legislature  and  the  bench. 

Yet  though  so  multifarious  in  its  details,  and  so  extensive 
in  its  application,  the  mercantile  code  of  this  country  is  by 
no  means  intricate  or  confused  On  the  contrary,  it  is  re- 
markably simple  and  harmonious.  Indeed  it  is  a  system  of 
sudden  and  comparatively  modern  growth,  having  been  be- 
gun, matured,  and  perfected  within  the  limits  of  the  last  half 
century.  It  has  therefore  passed  through  few  hands,  and  is  the 
work  of  a  succession  of  judges  as  vigorous  in  understanding, 
and  of  as  enlightened  and  comprehensive  views,  as  any  that 
have  adorned  the  bench,— of  Mansfield,  Kenyon,  EUenbo- 
rough,  and  Tenterden.  But  though  from  this  circumstance  it 
has  derived  a  more  than  ordinary  unity  and  consistence,  it  has 
nevertheless  the  disadvantage,  in  consequence,  of  remaining 
still  in  a  great  measure  an  undigested  heap  of  particulars.  It 
is  not  many  ages  since  England  became  decidedly  a  trading 
country.  In  the  old  text-books  of  the  law,  therefore,  little 
is  to  be  found  on  the  subject  of  mercantile  dealings.  It  is 
evidently  considered  a  matter  of  minor  importance ;  and  whilst 
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unwearied  labour  is  bestowed  in  digesting,  tlluatrating,and  com- 
menting upon  every  part  of  the  law  which  concerns  the  realty, 
whatever  relates  to  Uie  mere  personalty,  that  unsubstantial 
ever-changing  property,  which  was  almost  beneath  the  re- 
gard of  the  lordly  proprietor  of  lands  and  manors,  is  either 
altogether  passed  over  or  dismissed  with  an  occasional  notice. 
Unfortunately,  in  modern  times,  the  labour  manifested  in  the 
compilations  of  Comyn,  Viner  and  Bacon,  has  not  been 
fashionable,  and  hence  it  has  happened,  that  there  is  not  a 
single  treatise  in  which  this  part  of  our  law  has  been  reduced 
into  one  general  code.  Particular  sections  have,  it  is  true, 
been  handled  with  great  ability,  and  some  by  persons  now 
deservedly  at  the  summit  of  the  professicm.  The  work  of  the 
learned  Chief  Justice  of  the  King's  Bench  on  Shipping,  that 
of  Mr.  Justice  Park  on  Insuranqe,  and  that  of  Mr.  Justice 
Bayley  on  Bills  of  Exchange,  are  all  excell^Dt  in  their  kind. 
Again  there  is  a  short  Treatise  on  the  Law  of  Principal  and 
Agent  by  Mr.  Paley,  and  a  few  others  which  will  readily 
occur  to  the  memory  of  the  reader,  well  deserving  the  atten- 
tion of  the  student.  Still,  in  all  these  treatises  there  is  this 
disadvantage,  that  each  being  the  work  of  a  separate  indi- 
vidual, and  considered  only  with  reference  to  its  own  peculiar 
class  of  cases,  there  wants  that  unity  of  design,  that  co-rela- 
tion between  the  different  parts  making  up  the  whole,  with- 
out which  we  conceive  there  can  be  no  perfect  understanding 
either  of  this  or  any  other  system.  To  judge  of  a  system,  as 
of  a  building,  to  ascertain  its  bearings  and  proportions,  it  must 
be  viewed  altogethei*,  and  with  one  sweep  of  the  eye.  The 
parts  of  which  it  consists,  being  all  referrible  to  common  prin- 
ciples, and  directed  to  a  common  end,  necessarily  illustrate 
each  other. 

Granting,  however,  to  these  works,  all  the  merit  to  which 
they  are  ^ititled,  still  so  long  a  time  has  elapsed  since  their  ap- 
pearance, that  great  and  important  changes  have  taken  place. 
The  very  principles  on  which  many  of  the  decisions  were 
founded  have  been  shaken — the  commercial  policy  of  ages 
has  been  overturned,  and  positions  of  law,  deemed  incontro- 
vertible, may  be,  and  indeed  have  been,  drawn  into  question. 
Again,  innumerable  cases  have  since  come  under  the  cogni- 
zance of  the  courts,  doubtful  points  have  been   settled,  and 
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many  distinctions  and  qualifications  of  general  rules  have  been 
admitted  to  meet  particular  exigencies.  It  is  evident,  there- 
fore, that  some  correction,  and  more  addition  will  be  needed. 
But,  besides  all  this,  there  are  several  important  heads  of  mer- 
cantile law  which  have  never  yet  been  the  subject  of  any  me- 
thodical treatise ;  and  there  is  a  multitude  of  cases  relating  to 
them  which  are  only  to  be  found  scattered  through  volumes  of 
reports,  or  at  best,  collected  under  general  titles,  without  or- 
der, method  or  connection.  Now  this  may  be  a  matter  of  lit- 
tle consequence  to  those  in  whom  long  practice  supplies  the 
place  of  study  or  research  ;  but  it  is  a  formidable  obstacle  to 
the  progress  of  the  novitiate.  There  are  not  many  capable  of 
either  generalizing  or  distinguishing  correctly.  At  all  events 
the  study  becomes  a  work  of  much  greater  time  and  difficulty, 
than  it  would  be  if  a  clear  and  comprehensive  notion  werefirst 
obtained  of  the  principles  which  over-ride  and  govern  the 
whole.  And,  after  all  the  pains  which  the  most  persevering 
industry  can  bestow,  the  mere  case-lawyer  will  be  liable  to 
continual  error  from  trusting  to  fancied  and  incorrect  analo- 
gies. In  short,  no  sound  lawyer  ever  was  or  ever  will  be 
made  by  the  mere  study  of  particulars.  The  only  way  to 
know  accurately,  is  to  make  sure  of  the  principle —  the  only 
way  to  judge  truly,  is  to  consider  the  matter  in  question  with 
reference  to  that  principle,  and  then  by  way  of  guidance, 
help,  or  confirmation,  to  ascertain  whether  the  same  or  a  like 
point  has  before  arisen,  and  in  what  Way  it  has  been  deter- 
mined. 

To  supply,  as  far  as  in  our  power,  these  several  imperfec- 
tions ;  to  connect  the  disjointed  parts  of  the  system,  and  em- 
body all  which  belongs  to  it ;  to  fill  up  what  is  defective, 
correct  what  is  erroneous,  and  fix  what  is  floating,  is  the 
object  we  have  now  in  view ;  and  in  order  to  this,  we  pro- 
pose to  give  in  successive  numbers  of  this  magazine  a  series 
of  plain,  concise,  and  popular  treatises,  on  the  mercantile 
law  of  England.  In  the  prosecution  of  this  design  it  is  our 
intention  first  to  shape  out  a  general  outline  of  the  whole 
system  of  foreign  and  domestic  trade  commencing  with 
the  simplest  contract  of  sale,  and  tracing,  in  somewhat  his- 
torical order,  its  gradual  progression  to  the  vast  and  com- 
plex, operations  of  modem  commerce.      Having  given  this 
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view  of  the  whole,  in  order  to  the  better  understanding  of  the 
parts,  we  shall  then  retrace  the  sketch,  and  endeavour  to 
fill  it  up  with  greater  accuracy  of  detail.  Nor  are  we  with- 
out a  hope,  that  in  the  way  proposed,  the  student  may  be  led 
by  a  gradual  and  easy  ascent  to  a  vantage-ground,  from 
whence  the  entire  plan  may  be  seen,  as  it  were,  mapped  out 
before  him.  It  will  then  be  found,  that  the  several  districts 
into  which  it  is  parcelled  out,  however  distinct  in  their  boun- 
daries, all  partake  of  the  same  general  properties,  and  are 
governed  by  the  same  general  rules.  The  only  difficulty 
then  remaining  will  be  the  assigning  of  the  particular  case  to 
its  own  specific  class;  a  difficulty  which  will  b^  infinitely 
lessened  by  the  commanding  view  thus  obtained.  It  has 
been  urged  before,  and  it  cannot  be  too  often  repeated,  that 
no  art,  no  science,  no  system  of  any  kind  ever  was  or  ever 
can  be  thoroughly  learnt  by  the  mere  investigation  of  the 
separate  parts.  Who  ever  became,  we  will  not  say  a  good 
physician,  but  even  a  good  oculist,  by  attending  solely  to  the 
eye?  Who  can  understand  the  working  of  a  compound 
machine,  if  he  confine  his  view  to  a  single  wheel  ?  It  is  by 
observing  the  relation  of  the  parts  to  each  other,  and  to  the 
whde,  that  truth  is  to  be  obtained. 

Each  case  also  must  be  carefully  analysed,  so  as  to  eUcit 
the  principle.  The  same  principles  which  regulate  the  sim- 
plest and  most  direct  bargain  between  two  individuals, 
will  then  be  found  to  apply  equally  to  the  most  intricate 
commercial  dealing.  The  mind,  however,  is  frequently  puz- 
zled by  the  introduction  of  a  number  of  circumstances, 
altogether  immaterial  to  the  real  question  in  issue ;  nor 
is  there  any  habit  more  valuable,  in  order  to  correct  and 
ready  judgment,  than  that  of  separating  immediately  what 
is  essential  from  what  is  merely  accidental,  and  then  con- 
fining the  view  solely  and  exclusively  to  the  former.  Thus, 
in  a  question  as  to  the  precise  interpretation  of  the  terms 
of  a  contract  of  sale,  what  matters  it,  for  this  purpose, 
whether  the  real  buyer  and  seller  dealt  directly  with  each 
other,  or  by  the  intervention  of  a  broker  —  whether  both 
resided  in  England,  or  one  abroad  —  or  whether  the  goods 
were  to  be  handed  over  immediately,  or  to  be  delivered  through 
the  agency  of  a  carrier  ?     Our  notion  in  this  respect  will  be 
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illustrated  by  the  work  itself.  For  the  present,  therefcMre, 
a  single  example  will  suffice.  A  mercantile  house  in  England 
writes  to  one  of  the  parties  abroad,  commissioning  him  to 
purchase  and  ship  off  a  certain  quantity  of  foreign  produce 
to  be  consigned  to  them.  He  employs  his  broker  to  effect 
the  sale>  who  makes  a  bargain,  as  broker,  with  the  owner  of 
the  goods,  and  stipulates  for  the  delivery  of  them  at  a  par- 
ticular place,  on  a  specified  day,  to  be  thence  shipped  off  to 
England.  The  sell^  gives  the  broker  three  months'  credit 
for  the  price  of  the  goods ;  and  he  draws  a  bill  of  exchange 
on  his  prindpal  for  the  amount.  This  is  accepted  by  him^ 
and  discounted  at  his  bankers'  abroad.  The  bankers  again 
draw  upon  the  firm  in  England,  and  they  accept  the  bills 
upon  the  faith  of  the  goods  consigned.  Now  this,  stripped 
of  the  machinery,  is  neither  more  nor  less  than  a  simple 
sale  between  A.  and  B.  of  goods  to  be  delivered  on  a  day 
fixed,  and  paid  for  in  three  months'  time.  It  is  evident,  how- 
ever, that  out  of  a  transaction  so  complicated  a  great  variety 
<tf  questions,  may  arise.  Thus,  the  goods  may  neither  be  of 
the  quality,  nor  the  quantity  contracted  for —  they  may  have 
been  damaged  in  the  carriage  either  by  land  or  water  —  they 
may  have  been  altogether  lost — the  broker  may  have  deviated 
from  his  authority  in  making  the  purchase  •—  he  may  have 
become  bankrupt  before  the  three  months  were  expired  —  the 
firm  in  England  also  may  be  insolvent,  either  before  the  goods 
are  shif^ped ' — and  they  may  consequently  be  stopped  in  tran- 
siiu  —  or  after  their  arrival  the  wharfinger  may  detain  them 
for  his  general  balance.  These  and  many  other  cases  may  occur, 
and  the  first  consideration,  therefore,  ought  always  to  be,  on 
what  particular  part  of  the  transaction  does  the  matter  in  dis- 
pute depend  ?  If  it  be  on  the  legal  construction  of  the  contract 
of  sale,  then  every  thing  may  be  dismissed,  except  what  relates 
to  the  mere  bargain,  as  betwe^i  A.  and  B.  If  it  arise  out  of 
the  relation  of  principal  and  broker,  or  of  the  partner  abroad 
to  the  firm  at  home,  then  let  it  be  viewed  solely  with  refer- 
ence to  those  several  relations;  the  other  particulars  being 
taken  into  account  only  so  far  as  they  are  necessary  to  the 
elucidation  of  that  which  is  the  real  question. 

All  this  may  seem,  and  certainly  is,  very  obvious ;  yet  how- 
ever true  and  simple  in  theory,  there  is  scarcely  any  rule  less 
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regarded  in  practice.  It  is  the  great  faolt  of  modem  reports, 
that  they  set  out  indiscriminately  all  the  facts  of  the  case,  with- 
out considering  or  caring  whether  they  have  any  immediate 
bearing  upon  the  point  to  be  decided.  This  may  be  very  useful 
for  swelling  the  bulk  of  a  Tolume,  and  enhancing  its  price ;  but 
it  is  attended  with  a  serious  inconvenience  to  the  reader.  He 
is  obliged  to  wade  through  the  whole,  because  he  is  ignorant 
what  and  how  much  of  it  is  material  —  and  thus  the  memory 
is  fatigued,  the  attention  dissipated,  and  the  mind  distracted 
by  a  variety  of  minute  circumstances,  which  have  no  more  to 
do  with  the  matter  really  in  dispute  than  the  adventures  of 
Tom  Thumb,  or  Jack  the  giant-killer.  This  error  we  shall 
at  least  endeavour  to  avoid  in  the  present  work*  Indeed,  t» 
give  a  lengthened  detail  of  particular  facts,  is  manifestly  in- 
consistent with  its  design.  Where  so  ipuch  is  to  be  compre- 
hended, the  limits  assigned  to  each  portion  must  necessarily 
be  very  narrow,  and  we  shall  therefore  merely  lay  down  gene- 
ral propositions,  and  illustrate  them  severally  and  in  order,  by 
a  brief  statement  of  the  most  important  cases  which  properly 
belong  to  them.  We  are  at  the  same  time  far  from  supposing 
that  it  will  be  possible  to  proceed  strictly  in  an  arrangement 
so  purely  philosophical,  as  that  each  case  shall  be  assigned 
exactly  to  the  class  under  which  it  falls.  3uch  a  method^ 
however  excellent  in  theory,  would  be  found  exceedingly  in- 
convenient, if  not  altogether  impracticable.  An  exception  to 
one  rule  is  an  example  of  another,  and  it  may  be  proper  to 
consider  it  sometimes  as  the  one,  and  sometimes  as  the  other. 
But  with  this  and  such  other  qualifications  as  are  absolutely 
necessary,  the  rule  of  philosophical  classification  will  be  care- 
fully observed.  If,  for  instance,  the  case  be  one  of  partnership, 
it  mil  be  ranged  under  the  bead  of  partnership,  even  though 
the  sul^ect-matter  should  happen  to  be  a  bill  of  exchange,  or 
a  charter-party  of  affreightment  Under  the  title  of  bill  of 
exchange,  the  properties  and  incidents  of  a  bill,  as  such,  will 
be  considered*  and  they  only,  and  so  with  the  rest  The  ad- 
vantages of  such  a  method  are  so  obvisMrs,  that  on  this  head 
we  shall  say  no  mote,  but  shall  ccmclude  these  prefiitory  ob- 
servations by  reminding  our  readers,  that  if  a  faithful  exposi- 
tion of  the  law  and  principles  of  trade  be  at  all  times  useful 
in  a  country  depending  in  a  great  measure  for  its  subsistence 
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on  trade,  it  m^8t  be  so  in  a  more  especial  manner  at  a  period 
like  the  present  A  revolution  has  lately  taken  place  both  in 
the  maxims  and  practice  of  commerce.  True  principles  have 
gained  ground,  and  a  better  policy  is  both  understood  and 
acted  upon ;  a  spirit  of  free,  unfettered  enterprise  has  gone 
abroad,  and  speculations  are  embarked  in  of  a  magnitude 
unknown  to  former  times.  The  legislature  also  has  recently 
interfered  by  many  important  enactments  in  the  regulation  of 
mercantile  dealings,  and  the  disposition  of  the  property  of  de- 
faulters,— and,  lastly,  the  code  of  international  law  has  in  these 
days  been  settled  on  a  solid  basis  by  a  judge,  whose  enlight- 
ened decisions  are  recognized  as  authority  by  all  the  civilized 
nations  of  the  world.  Under  these  circumstances,  we  may 
perhaps  be  pardoned  for  hoping  that  the  subject  proposed  will 
be  found  neither  unimportant  nor  uninteresting. 


ON  CONVEYANCING. 
No.  I. — CriHcal  Remarks  on  some  popular  Writers. 

Great  complaints  have  frequently  been  made  of  the  re- 
pulsive aspect  of  our  system  of  real  property.  Its  general 
excellence,  and  substantial  adaptation  to  the  exigencies,  and 
even  capricious  wishes  of  a  commercial  and  wealthy  people, 
are  acknowledged  by>all  who  are  capable  of  appreciating  it; 
but  its  greatest  admirer  will  also  readily  admit,  that  its  stu- 
pendous bulk  and  bewildering  complexities  are  well  calculated 
to  frighten  away  the  student,  or  (if  he  must  go  forward)  to 
disgust  him  with  his  profession. 

Either  of  these  consequences  is,  of  course,  to  be  lamented, 
and  with  the  view  of  obviating  them,  elementary  essays  have, 
within  a  comparatively  recent  period,  appeared  on  this  branch 
of  law,  in  great  abundance.  Their  effect  has  been  extxemely 
salutary ;  and  perhaps  we  may  say,  that  if  the  law  of  real  pro- 
perty is  more  regular  in  its  form,  and  systematic  in  its  doc- 
trines than  any  other  department  of  English  jurisprudence, 
its  superiority  is  chiefly  ascribable  to  the  meritorious  efforts 
of  those  who,  with  the  advantage  of  habitual  acquaintance 
with  this  subject,  have  employed  themselves  in  developing 
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its  principles,  and  arranging  its  scattered  topics.  We  shall,  in 
the  following  paper,  which  we  intend  to  be  the  commencement 
of  a  series,  take  a  brief  and  rapid  survjBy  of  the  principal  writers 
on  the  law  of  real  pi-operty  who  have  appeared  within  the  last 
fifty  years,  and  who  are  conmionly  taken  as  clues  to  its  dark 
and  thorny  labyrinths. 

Mr.  Feame,  who  must  be  placed  at  the  head  of  this  valuable 
class,  symmetrized  the  rude  and  complex  mass  of  learning  on 
contingent  and  executory  interests,  a  treatise  which,  is  interest- 
ing, not  merely  to  the  practitioner,  but  to  the  theorist,  as  an 
intellectual  exercise.^ 

Mr.  Sugden  has  with  great  ability  thrown  together  the 
doctrines  of  the  courts  relative  to  the  law  of  powers,  and  of 
vendors  and  purchasers ;  and  if  he  falls  far  below  his  ex- 
traordinary predecessor  in  logical  acumen  and  talent  for  classifi- 
cation, he  has  certainly  excelled  him  in  soundness  of  legal  judg- 
ment and  in  accuracy  of  detail.  In  this  respect,  indeed,  he 
cannot  be  praised  too  much.  You  may  generally  depend  on 
the  author's  industry  of  research  and  fidelity  of  citation.  He 
explore  the  fountain  head  of  his  subject;  and  in  these  labo- 
rious and  useful  scrutinies  he  has  in  many  instances  succeeded 
in  verifying  original  reports.  At  the  same  time  he  has,  we 
think,  his  fitults.  He  appears  to  be  not  unfrequently  lost  in 
detail;  and  to  suspend  his  judgment,  and  even  waive  the  ex- 
ercise of  his  reason,  on  the  topic  before  him,  at  the  appear- 
ance of  contradictory  authorities,  which  a  clear  perception  of 
the  principle  would  have  enabled  him  to  dispose  of  satisfactorily. 

Mr.  Preston,  has  long  been  treading  the  same  path ;  and 
perhaps  to  the  practising  lawyer  his  numerous  publications 
have  proved  as  useful  in  some  points,  as  those  we  have  alluded 
to.  They  generally  evince  a  profound  and  very  familiar  ac- 
quaintance with  the  law  of  real  property  in  all  its  branches ;  and 
as  a  series  of  isolated  propositions,  deduced,  and  for  the  most 
part  with  skill  and  accuracy,  from  unquestioned  authorities 
they  form  a  valuable  repertorium ;  but  here  our  praise  must  stop. 
There  is  not  one  of  them  which  does  not  show  an  incapacity 
for  lucid  arrangement,  and  betray  a  quaint  and  singular  style 
in  which  the  sense  feebly  glimmers  through  a  cloud  of  words;* 

*  Of  Mr.  Feame't  merits  we  have  spoken  more  at  length,  in  our  biographical 
sketch  of  him,  page  115. 

•  We  shall  give  a  curious  specimen  of  Mr.  Preston's  early  style.     **  In  tliis 
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we  are  bored  with  truisms  in  the  midst  of  dissertations  on  the 
highest  branches  of  the  system;  and,  what  is  worse,  fatigued, 
and  indeed  disgusted,  with  eternal  repetitions.  In  his  latter 
works,  he  has  been  less  remarkable  for  his  first  fault;  but  he 
has  made  up  for  its  absence  by  trebling  the  two  last.  His 
Essay  on  Abstracts,  which  is  now  in  three  volumes,  might 
(we  venture  to  affirm)  be  contained  in  one  of  the  same  size ; 
with  a  little  compression  of  the  diction,  and  an  omission  of 
repetitions.  We  are  almost  inclined  to  think  that  the  same 
temarks  might  be  applied  to  the  Treatise  on  Conveyancing;  a 
work,  in  some  particulars,  deserving  great  commendation.  The 
third  volume,  which  is  confined  to  the  law  of  merger,  though  by 
no  means  free  from  the  author's  characteristic  defects,  has  much 
fewer  of  them  and  is  by  far  his  most  able  and  original  produce 
tion.  The  last  edition  of  the  Treatise  on  Estates,  which  is  still 
in  progress,  demands  the  student's  attention  when  he  is  pretty 
well  advanced  in  his  professional  pursuits.  But  we  cannot 
recommend  this  gentleman's  editions  of  some  standard  works. 
Instead  of  increasing,  he  has  absolutely  destroyed  their 
peculiar  utility.  There  is  scarcely  a  proposition  in  the  Touch- 
stone, which  is  not  crippled,  entangled  or  obscured ;  the  origi* 
nal  text  is  broken  up  into  unintelligible  bits,  that  the  Editor 
may  new-lay  and  commix  it  with  his  own  additions.  It 
would  not  be  enough  to  say  that  the  sense  of  the  author  is 
turned  out  of  its  simple  course  into  a  winding  channeL 
The  stream  is  perfectly  dammed  up.  Or  rather  like  some 
well-known  rivers  it  suddenly  sinks  and  disappears,  and  we 
see  it  not  again  till  we  have  crossed  the  sterile  tracts  which 
cover  it. 

Mr.  Preston's  corrections  of  the  text  do  not  stop  with  im- 
proving its  legal  accuracy.    Does  his  author  purposely  omit  a 

kingdom  it  if  not  allowed  to  any  man  to  have  two  wives ;  or  to  any  woman  to  have 
two  husbands ;  therefore  when  a  man  is  a  husband  to  a  woman,  or  a  woman  is  a 
wife  to  a  man,  neither  the  relatioii  or  the  rightsof  a  husband  shaU,  in  the  one  caae, 
be  annexed  to  the  person  of  the  man,  as  to  any  other  woman  than  his  wife ;  nor,  in 
the  other  case,  shall  the  relation  or  the  rights  of  a  wife  be  annexed  to  the  person  of  the 
woman,  as  to  any  other  man  than  her  husband :  of  consequence  the  man  shaU  not  ix^ 
title  himself  to  be  tenant  by  the  courtesy  of  the  lands  and  tenements  of  any  other 
woman  than  his  wife ;  for  as  he  can  be  a  husband  to  one  woman  only,  he  shaU  not 
intitle  hhnself,  with  respect  to  any  other  woman  than  his  wife,  to  those  privileges 
and  benefits  which  are  proper  only  to  the  husband  of  the  individual  woman  coooem- 
ing  whose  property  the  question  arises/' — Essay  on  Estates,  p.  473,  Ist  EdU»  This 
is  but  a  small  portion  of  this  truly  original  dissertation. 
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word  which  is  neceesanly  undeistood,  and  would  in  the  same 
place,  and  for  the  same  reason^  have  been  omitted  by  any  body 
else  ?  It  ip  carefully  inclosed  in  a  bracket,  and  you  are  ex- 
pressly told  to  read  it  Eyen  his  authw's  grammar  falls 
within  the  scope  of  his  emendations.  Does  he  meet  the  ex- 
pression '  a  use  ? '  He  troubles  himself  to  alter  the  indefinite 
article  *■  a'  into '  an/  with  (to  shew  that  this  grammatical  ac- 
curacy is  all  his  own)  the  '  n'  in  brackets,  thus,  a[ii].^ 

He  has  treated  in  the  same  way  Mr.  Watkins'^  Principles  of 
Conveyancing,  but  as  we  think  lightly  of  that  performance, 
we  were  far  less  indignant  at  the  editor's  equally  presumptuous 
and  absurd  plan  of  ramming  (we  must  call  it  so)  his  own  ideas 
into  those  of  his  author.  We  i*egret  that  candour  compek  us 
to  so  severe  a  censure ;  we  estimate  Mr.  Preston's  abilities,  as 
a  conveyancer,  as  highly  as  any  one ;  and  we  trust  that  if  he 
favours  the  profession  again,  as  we  understand  he  means  to 
do,  with  other  treatises,  he  will  endeavour,  more  than  in  his 
previous  writings,  to  raise  his  character  as  an  author  nearer  to 
a  level  with  his  deservedly  high  reputation  as  a  practical 
lawyer.* 

After  the  writers  we  have  mentioned,  we  would  class  Mr. 
Butler ;  and  if  the  quantity  and  character  of  his  legal  produc- 
tions were  proportionate  to  their  usefulness,  we  should  place 
him  above  the  others.  There  are  few  to  whom  we  are  mcne 
indebted.  He  is  the  first  who  blended  practical  with  theoreti- 
cal knowledge,  and  nothing  can  be  happier  than  his  dear  and 
simjrfe  manner  of  explaining  an  abstruse  doctrine.  Hence, 
though  his  notes  to  the  First  Institute  have  rarely  more  con- 
nection with  the  text  they  are  appended  to,  than  with  any 
other  on  the  same  subject,  yet  some  of  them,  as  insulated 
essays,  are  extremely  valuable.  Those  on  uses  and  trusts 
were,  at  the  time  they  appeared,  the  best  exposition  of  those 
doctrines ;  and  there  are  several  minor  ones,  all  excellent  in 
their  way.    Still  there  is  nothing  in  these  annotations  from 

*  With  aU  defereaoe  to  Mr.  Protton'i  phibbgical  knowledge,  we  beg  to  say,  that 
here  he  and  not  hb  author  haa  erred.  The  ' «'  is  long  in  <  um',  and  Uiough  the  A  is 
wanting,  the  word  is  aspirated.  This  is  one  of  the  instances  in  which  orthography 
and  orthoepy  happily  coincide. 

*  We  ha?e  seen  many  of  this  gentleman's  opinions,  which  (wt  speak  it  as  a  re- 
markable hxX)  have  been  extremely  perspicnous  and  precise. 
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which  a  remarkable  acquaintance  with  his  subject,  or  a  talent 
for  combination  and  arrangement,  or  a  power  of  pursuing 
principles  into  their  remote  and  hidden  consequences,  can  be 
inferred ;  and  therefore  neither  as  a  writer,  nor  a  lawyer,  do 
they  warrant  us  in  giving  Mr.  Butler  the  highest  rank.  And 
his  efforts  to  illustrate  the  First  Institute  appear  to  more  pe- 
culiar disadvantage  from  their  neighbourhood  to  those  of  his 
singular  predecessor,  who,  as  a  lawyer,  far  surpassed  all  his 
contemporaries  in  depth  of  research  and  variety  of  acquire- 
ment, and  who  grappled  always  ably,  and  often  successfully, 
with  all  the  difficulties  which  distressed  the  text.' 

The  law  of  uses  and  trusts  has  been  simpUfied  and  eluci- 
dated by  Mr.  Sanders;  and  considering  how  largely  that 
doctrine  enters  into  the  whole  system  of  real  property,  we 
evidently  ascribe  a  great  achievement  to  that  gentleman,  when 
we  say  that  he  was  the  first  who  wrote  an  able  treatise  on 
the  subject.  His  work  has  been  considerably  improved  in  its 
successive  editions,  and  is  distinguished  by  a  tolerably  clear 
arrangement,  a  neat  and  perspicuous  style,  and  in  general 
by  compression.  He  appears  to  us,  however,  to  have  great 
faults,  which  are  scarcely  balanced  by  the  merits  we  have 
allowed  him.  His  work  is,  in  many  parts  of  it,  any  thing 
but  elementary.  He  constantly  advances  positions  which  he 
never  thinks  of  supporting  by  any  reason,  or  of  referring  to 
any  principle ;  an  elliptical  and  oracular  form,  which  is  to- 
lerable only  in  writers  of  profound  knowledge  and  vast  powers 
of  reasoning,  who  have  duly  weighed  the  inference,  and  care- 
fully inspected  the  intermediate  ideas  which  link  it  with  the 
premises.  We  fear  that  with  the  majority  (and  among  them 
we  must  place  Mr.  Sanders),  the ,  only  pledge  they  can  give 
us  of  having  maturely  reflected  on  their  propositions,  is 
a  display  of  the  grounds  of  them;  we  may  then  know 
what  is  drawn  from  principle,  what  is  fixed  only  on  autho- 
rity ;  we  may  then  ascertain  to  what  point  of  a  scale, 
which  may  be  graduated  from  enactments  and  adjudica- 
tions, through  all  the  varied  shades  of  probable  deduction, 
down  to  hypothesis  itself,  their  positions  are  referrible.  It 
would  not  be  difficult  to  substantiate  our  charge  of  frequent 

'  Of  Mr.  Bailer's  edition  of  Fearae,  we  have  spoken  in  our  biographical  sketch  of 
that  geniieman. 
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incoDBiderateness  in  Mr.  Sanders ;  and  some  of  his  errors  are 
so  palpable^  that  we  are  sure  he  could  not  have  committed 
them,  had  he  deemed  it  proper  to  accompany  his  proposition 
with  its  reason.^  He  is  sometimes  likewise  woefully  defective 
in  his  logic.  But  we  can  at  present  dwell  no  longer  on  his 
merits  or  demerits ;  whatever  the  latter  may  be^  his  treatise 
does  and  must  continue  to  form  a  part  of  our  libraries.  It  has 
a  most  unquestioned  claim  to  the  student's  attention ;  and  we 
hope  that  our  endeavour  to  shew  wherein  it  is  really  meritori- 
ous, will  enable  him  not  only  to  appreciate  it  more  duly^  but 
to  profit  by  it  more  largely. 

Mr.  Cruise  is  an  author  of  humbler  pretension^  but  we 
know,  in  modem  times,  few  that,  on  the  whole^  have  per* 
formed  a  more  essential  service  to  this  part  of  our  law.  We 
would  not,  however,  recommend  his  Digest  (with  which  he 
embodied  his  specific  essays)  as  the  best  work  to  which,  on 
every  topic,  the  student  can  apply.  Its  merits  are  unequal ; 
and  it  rarely  succeeds  in  what  we  have  above  hinted  at  as  the 
peculiar  merit  of  Feame's  Essay,  which  it  proposes  as  a  mo- 
del ;  viz.  in  calling  the  reasoning  faculty  into  operation.  Its 
object  is  to  give  the  cases  which  formed  the  ground-work  of  a 
rule  in  a  brief  and  simple  way,  and  thereby  enable  us  to  com- 
pare the  author's  conclusions  with  his  premises.  But  when- 
ever he  is  left  to  his  own  unassisted  efforts,  he  soon  quits  this 
laborious  and  useful  method,  and  the  work  changes  into  a  sim- 
ple pile  of  abridged  cases  and  quotations  from  other  books. 
The  most  meritorious  parts  of  the  Digest  are,  we  think,  those 
on  which  the  author  had  antecedently  bestowed  exclusive 
pains ;  the  chapter  on  uses,  that  on  dignities,  and  the  volume 
of  fines  and  recoveries.  There  are  others  wherein  he  has,  to  a 
culpable  extent,  availed  himself  of  the  labours  of  others,  as,  for 
example,  the  chapters  on  remainders  in  the  second,  and  those 
on  executory  devises,  in  the  last  volume,  which  are  little  better 
than  a  transcript  of  Feame's  Essay,  with,  in  general,  a  blind 
adoption  of  that  gentleman's  errors.  The  only  difference  is, 
that  he  has  stated  the  cases  rather  more  fully.  Upon  the 
whole,  therefore,  we  do  not  agree  with  many  gentlemen  who 
superintend  the  studies  of  the  conveyancing  student,  that  the 

'  Es  una  ditct* — Vested  remainders  in  fee  (in  fee,  in  italics)  are  grantable,  (2  Uscs» 
'29.)    Who  ever  heard  it  doubted  that  any  vested  remainder  might  be  granted  1 
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Digest  is  the  best  work  for  grounding  his  attainments ;  with 
the  exceptions  adverted  to^  we  advise  him  to  use  it  only  as  a 
book  of  reference  y  as  which,  though  much  inferior  to  Comyn, 
and  to  the  abridgements,^  it  ranks  high,  and  must  take  prece* 
dence  of  any  modem  competitor. 

Of  Mr.  Watkins,  the  author  of  what  he  has  been  pleased  to 
style  the  Principles  of  Conveyancing,  we  must  now  speak;  but 
rather  out  of  deference  to  others,  than  because  we  think  him  en- 
titled to  be  classed  with  those  we  have  enlaiged  upon.  He  is, 
in  01^  judgment,  flippant  and  superficiaL  His  work  is  not  only 
crude,  but  little  as  it  is,  abounds  with  inaccuracies,  the  less 
pardonable  as  the  author  stirs  not  an  inch  fn^n  well-known 
ground.  If  he  comes  to  what  he  deems  a  doubtful  point,  he 
dispatches  it  by  a  syllogism  which  always  begs  the  question. 
Mr.  Sanders,  in  replying  to  one  of  these  academic  poeribtieB, 
gravely  tells  him,  on  the  authority  of  Bacon,  that  ^Uogismus 
comtringU  assensum  non  animum ;  but  the  fallacy  of  the  one 
he  was  addressing  himself  to,'  was  iar  too  palpable  to  con- 
strain even  a  momentary*  assent. 

The  pompous  proemium  to  Mr.  Watkins's  most  successful 
work,'  the  Principles,  in  which  he  evinces  the  most  exalted 
opinion  of  himself,  and  the  most  sublime  contempt  for  Lord 
Coke,  must  excite  a  smile  in  all  who  c<»npare  what  he  has 
done  with  what  he  professes  to  do.  We  will  give  an  instance. 
Speaking  of  Coke,  ^*  Points,"  says  he,  '*  of  the  greatest  nicety, 
and  learning  the  most  abstruse,  are  suddenly  presented  to  the 
view  of  a  novice,  which  would  perhaps  puzzle  die  most  ex- 
perienced lawyer.  Deductions  and  conclusions  are  given 
when  the  principles  from  whence  they  flowed  remain  unex- 
plained," &c.  Now  mark  how  methodical  is  Mr.Watkins 
himself :  how  closely  he  adheres  to  his  own  rules  of  composi- 
tion. He  begins  his  chapter  on  possibiUties  thus :  **  A  pos- 
sibility cannot  be  on  a  possibility. — It  is  devisable,''  &c. 
Should  he  not,  according  to  those  rules,  have  *first  told  the 
student  what  a  possibility  is  ? 

>  Viner,  RoUe,  and  Bacon. 

'  Relative  to  the  doctrine  of  copyholds,  and  contained  in  Mr.  Watkins's  treatise 
on  that  subject. 

^  We  mean  as  far  as  po{mlarity  goes.  His  best  woik  (and  that  has  really  merit^ 
is  the  Treatise  on  Copyholds. 
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Time  would  fail  us  were  we  to  attempt  an  inquiry  into  the 
characters  of  all  the  publications  of  merit  that  have  appeared 
within  the  last  few  years  <m  real  property ;  but  we  should  be 
guilty  of  great  injustice  to  two  very  able  writers,  did  we  pass 
over  Mr.  Coote's  Treatise  on  the  Law  of  Mortgage,  and  Mr. 
Roberts's  Treatise  on  Devises. .  Both  of  them  are  rival  works 
to  two  on  the  same  subjects  by  Mr.  Powel ;  and  though  there 
are  material  points  of  difference  between  them  in  general 
structure,  and  design,  they  nevertheless  admit  of  comparison ; 
and  we  do  not  hesitate  to  prefer  those  of  Mr.  Coote  and  Mr. 
Roberts. 

These  are  the  principal  works  of  an  elementary  character  with 
which  the  conveyancing  student  has  to  commence  his  labours ; 
and  we  think  few  will  deny  diat  a  space  still  remains  vacant 
between  these  large  and  necessarily  complex  treatises  and  the 
bare  theoretic  outline  which  has  been  sketched  by  the  master 
handof  Blackstone.^  At  present  the  transition  is  abruptly  made 
to  one  of  these  from  the  second  volume  of  the  Commentaries. 
Yet  most  of  them,  we  will  venture  to'  say,  he  will  not  only  fail 
to  appreciate,  if  merely  thus  prepared,  but  vrill  probably  turn 
from  with  despair  or  disgust  His  scientific  pursuits,  if  he 
has  any,  will  strengthen  the  feeling.  He  has  been  used, 
perhaps,  to  the  straight  and  certain  paths  of  mathematical  de- 
monstration ;  to  assume  nothing,  and  to  retrace,  at  pleasure, 
the  long  chain  of  beautiful  dependencies  which  terminates  in 
intuitive  truth.  He  will  find  that  he  is  obliged  to  take  for 
granted  a  vast  variety  of  proposka  which  the  author  has  pre- 
sumed his  readers  previously  familar  with,  and  what  is  still 
more  pcunful,  to  fix  them  in  his  memory  as  points  of  doctrine, 
which,  howevei^  arbitrary,  capricious,  or  revolting,  are  essential 
to  a  knowledge  of  the  i^stem  he  has  resolved  to  master.  Hence 
he  soon  begins  to  fancy  that  memory  alone  can  facilitate  his 
progress ;  he  accordingly  endeavours  (and  most  frequently  in 
vain)  to  load  it  with  particulars;  and  though  that  faculty  may 
support  the  grievous  burthen,  he  is  sure  of  failing  in  his  great 
object,  to  become  a  really  able  lawyer,  unless  gifted  with  the 

^  Hifl  commentaries  (says  Sir  William  Jones  in  his  Law  of  Bailmrats]^  aie  the 

most  eoriect  and  beautiful  outline  that  ever  was  exhibited  of  any  human  science ;  but 

they  alone  will  no  more  form  a  lawyer,  than  a  general  map  of  the  world,  how  ac- 
curately soever  it  may  be  delineated,  will  make  a  geographer. 
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rare  endowment  of  detecting  and  unfolding  the  latent  prin- 
ciple. 

We  shall  proceed  to  make  a  few  remarks  on  the  fitness  of 
the  student's  taking  up  the  First  Institute  in  that  stage  of  his 
studies  to  which  we  are  alluding.  If  this  work  is  perused 
under  a  judicious  superintendant,  we  know  none  more  useful; 
if  taken  as  what  some  have  styled  it,  the  lawyer's  bible,^  and 
to  be  greedily  and  indiscriminately  devoured,  none  pro- 
bablymore  pernicious.  We  are  persuaded,  that  in  former  days, 
when  hard  reading  was  thought,  far  more  than  now,  to  be 
essential  to  professional  success,  many  a  hapless  tyro  has 
thrown  aside  this  awful  volume,  and  his  vocation  likewise, 
from  a  conviction  that  he  had  encountered  an  insurmountable 
obstacle  at  his  very  outset.  The  truth  is,  that  much  in  Littleton 
and  Coke  has  now  become  dead  matter,  and  may,  conse- 
quently, be  skipped  with  equal  profit  and  pleasure.  We  speak 
of  course  with  reference  to  those  only  who  wish  to  accomplish 
themselves  as  lawyers,  and  to  '^  attain  the  point  proposed"  by 
the  shortest  and  easiest  road :  we  by  no  means  intend  to  throw 
disrepute  on  antiquarian  research  of  any  kind  ;  but  it  is  un- 
doubtedly desirable  that  a  student  should  know  the  real 
nature  of  his  inquiries,  and  not  imagine  that  he  is  advancing 
as  a  modem  conveyancer,,  when  in  truth  he  is  only  qualifying 
as  a  juridical  antiquary.  Hence,  when  his  wish  is  legal  in- 
formation, at  present  useful  in  conveyancing  practice,  we 
advise  a  selection  of,  and  exclusive  application  to,  those  parts 
of  the  First  Institute  which  bear  on  the  modem  doctrine  of 
estates.  There  is  something  in  the  ipsissima  verba  of  Littleton 
and  Coke,  which  induces  us  to  prefer  them  to  any  others  on 
the  same  subject.  The  treatise  of  the  former  of  these  illus- 
trious lawyers,  leaves  all  similar  works  at  an  immeasurable 
distance,  in  point  of  lucid  arrangement,  and  in  simplicity 
and  perspicuity  of  style.  His  divisions  are  always  strictly 
logical ;  his  classifications  unexceptionable*  Not  a  word,  nay 
not  a  syllable,  is  used  in  vain.  His  commentator,  who  doubt- 
less understood  him  best,  begs  your  attention  even  to  his  great 
master's  et  ceteras.  The  merits  of  Coke  are  very  different. 
He  evidently  understood  arrangement  extremely  well  though 

*  Dr.  Watts  ao  styles  it  somewhere  in  his  Essay  on  the  IVfind. 


On  Conveyancing.  63 

he  totally  neglected  it  in  his  great  work,  on  which  he  entered 
with  a  thorough  knowledge  of  his  subject,  and  the  utmost 
devotion  for  his  original  author.  His  ideas  rise  spontaneously 
and  overflow  on  every  topic.  Frequently  and  truly  has  it 
been  said  that  giants  were  in  those  days.  However  faulty,  in 
some  respects^  may  be  the  writers  who  flourished  between  the 
reigns  of  Elizabeth  and  Charles  the  Second,  however  quaint 
and  pedantic  in  occasional  passages,  we  perceive  in  them  a 
robustness  and  vigour  of  intellect,  and  a  plenitude  of  ideas, 
which  throw  their  successors  far  behind  them  in  individual 
attainment  and  exertion.  Our  lawyers,  as  well  as  our  poets 
and  divines^  will  verify  our  remark.  Indeed  the  very  cir- 
cumstance, which  at  this  day  exalts  the  aggregate  mind 
of  society,  the  increase  and  diffusion  of  knowledge,  un- 
fortunately lessens  the  chance  of  individual*  elevation,  as 
nothing  can  be  done  but  by  concentration,^  and  great 
and  powerful  understandings  are  the  least  likely,  in  an  age 
like  this,  to  make  the  sacrifice  which  concentration  re*' 
quires.  Of  no  profession  is  this  so  true  as  of  the  law ;  a 
science,  if  we  may  now  presume  to  call  it  so,  in  its  nature,  if 
not  in  its  essence,  stationary  ;  and  when  it  attempts  to  move, 
merely  assuming  some  new  modification^  which,  while  it  may 
meet  the  exigence  which  produced  it,  injures  or  perhaps  de* 
stroys  its  sjrmmetry  and  consistence  by  jarring  vnth  the  fun- 
damental principles  which  remain  unchanged.  Hence  while 
its  attractive  power  is  lessened  fi'om  without,  by  the  resistless 
agency  of  surrounding  sciences,  which,  from  their  intrinsic 
beauty  and  importance,  fix  our  attention,  and  steal  us  from 
our  avocations,  it  is  sensibly  diminishing  from  within,  by  an 
inherent  and  necessary  decay ;  and  (speaking  more  particu- 
larly of  real  property)  we  are  doomed  to  see  its  slow  but 
certain  change  from  an  elaborate  and  artificial  system,  to  a 
clumsy  bundle  of  positive  enactments.  If  we  may  for  a 
moment  join  two  who  are  placed  at  an  incalculable  distance 
by  their  different  subject  matters,  a  perishable  jurisprudence 
and  the  eternal  principles  of  nature,  we  should  say  that  we 
can  no  more  expect  another  Coke  than  another  Shakspeare. 
But  so  far  they  agreed,  that  both,  veith  vast  and  vigorous 
minds,  were  wholly  devoted  to  their  own  pursuits.    With 
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the  one  all  was  law,  as  with  the  other  all  was  poetry. 
Coke's  felicitous  exuberance  on  his  own  themes^^  gives  an  air 
of  meagreness  and  sterility  to  the  legal  compositions  of  Bacon 
himself,  who  reluctantly  confesses  the  wonderful  transcendency 
of  his  hated  rival.<  Yet  partial  as  we  are  to  the  First  Institute, 
and  persuaded  that  he  who  wishes  to  become  that  rare  un- 
fashiopable  being,  a  deep  real-property  lawyer,  must  devote 
his  days  and  nights  to  its  pages,  we  would  not  give  it  to  the 
pupil,  until  he  has  received  a  clearer  insight  into  convey- 
ancing than  he  can  obtain  from  Blackstone.  We  therefore 
think  that  there  is  still  a  chasm ;  and  we,  it  is  hoped,  shall 
not  be  deemed  presumptuous  in  attempting  to  fill  it  up.  For 
this  purpose  we  shall  give  in  our  successive  numbers,  a 
series  of  papers  on  conveyancing,  in  which  we  shall  aim, 
in  an  easy  and  familiar  style,  to  develop  its  principles 
and  explain  its  practice.  Our  plan  will  be  simple  and  po- 
pular ;  we  trust  it  will  be  found  useful.  We  shall  proceed 
at  once  to  the  system  in  its  present  modification,  and  shall 
consequently  presuppose  that  the  reader  has  crossed  its 
threshold,  though  he  may  not  have  explored  its  dark  and 
intricate  interior. 


AN  INQUIRY  INTO  THE  OPERATION  OF  THE  LATE  BANKRUPT 
ACT,  6  Q.  IV.  C.  16.  WITH  EXCLUSIVE  REFERENCE  TO  REAL 
PROPERTY. 

The  present  bankrupt  laws  seem  at  length  to  have  acquired 
some  degree  of  stability,  and  their  latest  modifix^ation  with  re- 
spect to  land  is  deserving  of  serious  attention.  We  do  not,  how- 
ever, profess  to  descend  into  all  the  detail  which  this  extensive 
topic  admits  of:  our  proposed  limits  would  be  inconsistent  with 
such  an  attempt,  and  the  multitude  of  works  which  have  lately 

*  To  appreciate  this  we  mast  read  his  reports. 

3  We  allude  to  the  admonitory  letter  with  which  Bacon  insulted  Coke,  immedi- 
ately after  the  latter's  removal  from  the  sitaation  of  Chief  Justice.  "  While  you 
speak  in  yonr  element,  the  law,  no  man  ordinarily  equals  you ;  but/'  &c. 
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appeared  on  the  bankrupt  laws,  render  it  unnecessary.  Our 
particular,  if  not  our  only  endeavour,  will  therefore  be  to 
evince  the  peculiar  effects  of  the  last  bankrupt  act^  on  real 
property,  and  to  correct  the  errors  into  which  we  presume  to 
think  some  modem  writers  have  fallen. 

I. — It  is  laid  down  by  a  popular  writer  on  this  subject 
as  a  general  rule,  that  all  the  property  of  the  bankrupt,  real 
and  personal,  in  possession,  remainder,  or  reversion,  to  which 
he  was  entitled  at  the  act  of  bankruptcy  or  afterwards,  is 
vested  in  the  assignees  by  the  assignment  and  bargain  and 
sale ;  and  his  acts  thenceforth,  with  reference  to  this  property, 
are  considered,  to  all  intents  and  purposes,  as  the  acts  of  a 
stranger.  To  which  rule  (he  continues)  some  exceptions  have 
been  made  by  the  statute  ;*  which  he  accordingly  proceeds  to 
notice. 

The  learned  author  cites  no  authority  for  this  position, 
which,  however,  is  in  conformity  with  the  opinion  which,  it  is 
believed,  very  generally  prevails  in  the  profession.  But  since 
the  late  changes  in  the  bankrupt  laws,  that  opinion  requires 
consideration.  It  is  observable,  that  the  doctrine  of  religion 
to  the  act  of  bankruptcy ^  so  as  to  vest  the  bankrupt's  freehold 
in  the  assignees  from  that  time,  has  been  negatived  by  an  ex- 
press decision,  in*  which,  upon  a  question  arising  whether  an 
ejectment  by  the  assignees  on  a  demise  laid  between  the  act  of 
bankruptcy  and  the  bargain  and  s^le  could  be  maintained,  the 
court  held  that  it  could  not,  and  that  the  freehold  remained  in 
the  bankrupt,  thous^h  not  beneficially,  until  taken  out  of  him  by 
the  conveyance.*  This  is  en  extremely  important  case ;  but 
from  the  manner  in  which  some  modem  writers  have  expressed 
themselves,  it  seems  to  have  escaped  their  notice.  Mr.  Preston, 
for  instance,  says  that  the  relation  of  the  title  of  the  assignees 
is,  generally  speaking,  to  the  time  at  which  the  act  of  bank- 
ruptcy was  committed.  Therefore,  says  he,  if  a  man  commit 
an  act  of  bankmptcy,  and  afterwards  marry  or  sell,  the  dower 
of  the  wife,  or  title  of  the  purchaser,  will  be  defeated.^  As 
the  judges  who  decided  the  cases  subverting  the  premises  from 

»  6  G.  4.  c.  16.  «  ArchboW's  B.  Law,  124.  2d  edit. 

*  Poe  V.  Mttchd,  2  Maule  &  Set.  446.  See  also  T.  Jon.  196.  1  Vent.  360. 
12  Mod.  3.    6  Mad.  282. 

•  1  Prest.  Abstr.  168. 
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which  these  and  other  conclusions  might  be  drawn^  positively 
negatived  the  retrospective  operation  of  that  assurance  as  to  the 
legal  estate,  it  should  seem  to  follow,  that  the  bankrupt  holds 
the  freehold  during  the  intermediate  period  as  a  trustee  ;  and 
if  equity  adopted  this  doctrine  without  giving  it  a  specific 
modification,  and  no  statutory  provision,  either  expressly  or 
impliedly,  met  the  case,  it  is  evident  that  there  would  be  some 
acts  by  which  the  bankrupt  may  defeat  the  prospective  right 
of  the  assignees.  For  if  he  is  a  trustee,  and  might  exercise 
over  the  legal  estate  the  same  powers  which  belong  to  any 
other  trustee,  he  might  at  any  time  before  the  conveyance  to 
the  assignees,  give  a  good  title  to  a  purchaser  for  a  valuable 
consideration,  and  without  notice  of  the  act  of  bankruptcy,  8cc. 
When  Blackstone  lays  it  down  that  *'  all  transactions  of  the 
bankrupt,  with  reguxl  to  the  alienation  of  his  property,  are 
absolutely  void ;"  he  expressly  grounds  his  proposition  on  the 
assumption  that  the  "  commission  and  the  property  of  the 
assignees  shall  have  a  relation  or  reference  back  to  the  act  of 
bankruptcy ;"»  and  therefore  that  principle,  if  it  ever  existed, 
being  now  subverted  as  to  the  real  estate,  it  is  certain  that  the 
conveyance  of  the  bankrupt  before  the  conveyance  to  the 
assignees,  will  pass  the  legal,  and  (if  equity  has  not  made  the 
case  an  anomaly)  the  beneficial  interest  also,  under  the  circum- 
stances |bove  adverted  to,  unless,  as  we  have  already  hinted, 
the  statute  law  has  deprived  it  of  this  power.  This  draws 
our' attention  to  the  language  of  the  late  bankrupt  act  with 
reference  to  the  present  point ;  for  as  it  expressly  repeals  all 
the  previous  acts,<  it  is  now  unnecessary  to  inquire  what 
peculiar  effect  any  of  those  may  be  supposed  to  haye  pro- 
duced. The  criterion  by  which  we  must  determine  the  validity 
of  the  bankrupt's  conveyance  to  a  bon&fide  purchaser  without 
notice,  when  the  question  arises  whether,  not  being  within 
the  special  protection  of  a  statute,  it  is  supportable  as  a  con- 
veyance from  a  trustee  under  the  general  doctrines  of  the 
courts  of  equity,  is  the  eighty-first  section  of  the  6  G.  4.  c.  16. 
Now  that  clause  enacts  that  all  conveyances,  &c.  by  thebank- 

I  2  Comm.  486.,  citing  4  Burr.  32. 

>  Mr.  Sugden  (Vendors,  667-9.)  seems  to  be  against  us  here ;  but  we  are  at  a 
loss  to  account  for  his  opinion.  In  the  5  G.  4.  c.  98.  as  well  as  in  the  last,  6  G.  4. 
e.  16«  the  repeal  is  9xfrtu, 
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T«pt,  ban&^fide  made  more  than  two  calendar  months  before  the 
date  and  issuing  of  the  commission  against  him,  shall  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the 
purchaser  had  not,  at  the  time  of  such  conveyance,  notice  of 
8uch  act  of  bankruptcy.  The  statute  then  proceeds  to  declare 
what  shall  henceforth  constitute  notice.  Now  the  language 
of  this  statute,  we  must  observe,  is  merely  affirmative :  it  gives 
validity  to  any  conveyance  by  the  bankrupt  when  made  ac- 
cording to  its  provisions ;  but  it  does  not  expressly  nullify  any 
conveyance  by  him  which  would  be  valid  otherwise ^  and  without 
reference  to  any  antecedent  statute.  Its  terms  are  not  exclusive ; 
and,  as  there  can  be  no  doubt  of  the  intent  of  the  legislature, 
the  act  was  probably  framed  under  an  erroneous  impi*ession  of 
the  doctrine  to  which  we  have  adverted.  It  adopts  the 
language  of  Romilly^  act ;  but  that  statute  was  correctly  ex- 
pressed, because  its  provisions  have  relation  to  the  statute  of 
Elizabeth,*  which  made  any  assurance  by  the  bankrupt  after 
bankruptcy  (that  is,  after  the  act  of  bankruptcy)  void,  though  to 
purchasers  bon&  Jide  and  without  notice.^  And  as  it  was  by 
virtue  of  this  positive  enactment,  and  not  of  ^ny  principle,  that 
the  conveyances  of  a  bankrupt  after  the  act  of  bankruptcy 
were  nullities,  it  should  seem  to  follow,  that  on  the  repeal  of 
that  statute,  it  again  became  necessary  to  annul  the  convey- 
ances of  the  bankrupt  by  a  legislative  deelaration.  Still, 
however,  as  the  intent  of  the  new  statute  plainly  appears,  we 
may  perhaps  conclude  that,  were  the  point  to  be  raised  and 
agitated,  the  courts  would  hold,  that  a  conveyance  by  a 
bankrupt  within  two  months  of  the  date  and  issuing  of  the 
commission,  would  be  void,  notwithstanding  the  sale  were 
perfectly  &on^^/£cfe,  and  the  purchaser  had  no  notice.  But 
assuming  the  soundness  of  the  foregoing  data,  the  statute,  to 
have  been  accurate  on  this  point,  should  not  only  have  ex- 
pressly affirmed  conveyances  made  a  given  time  before  a 
certain  event,  viz.  the  issuing  of  the  commission,  but  should 
likewise  have  expressly  nullified  all  conveyances  of  the  bank- 
rupt, which  were  not  in  conformity  with  its  requisitions. 

II. — We  shall  now  proceed  to  the  mode  of  conveyance  by 
the  commissioners  to  the  assignees.    The  assurance  which 

«l3El.c.7.  »  See  For.  66,  67. 
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the  statute  requires  is  **  a  deed  indented  and  enrolled  in  an  j 
of  his  majesty's  courts  of  record."^  It  is^  we  must  observe^ 
altogether  sui  generis;  the  execution  of  a  statute  power> 
equally  differing  from  conveyances  at  common  law,  and  those 
which  are  derived  from  the  statute  of  uses,  on  the  one  hand^ 
and  from  appointments  in  pursuance  of  powers  contained  in 
common  assurances  and  operating  byway  of  use,  on  the  other. 
Thus  neither  of  the  former  can  transfer  any  contingent  or  ex- 
ecutory interest,^  but  the  deed  of  the  commissioners  includes 
not  merely  estates  in  reversion  and  remainder/  as  well  as  in 
possession,  but  even  possibilities*^  And  it  is  observable  that 
the  decisions  have  not  merely  established  that  a  contingent 
interest  in  realty  will  pass  under  the  deed  of  the  commis- 
sioners,  when  the  event  only  is  contingent,  and  the  person  is 
ascertained,  but  likewise  an  interest  contingent  on  account  of 
the  uncertainty  of  the  person  (as  in  the  instance  of  a  limita- 
tion to  two  persons  for  their  lives,  remainder  to  the  survivor 
of  them  in  fee)  without  respecting  the  analogy  to  the  settled 
distinctions  on  this  point,  with  reference  to  the  descendability 
and  devisability  of  contingent  and  executory  interests.^  Thus» 
in  an  early  case,  where  an  estate  was  devised  by  a  father  to  such 
of  his  children  as  should  be  living  at  the  death  of  their  motlier, 
and  during  the  mother's  life  the  son  became  a  bankrupt,  the 
court  held  that  the  son  had  such  an  interest  as  would  pass  by 
the  assignment  of  the  commissioners.^  Still,  however,  the 
possibility  of  a  descent,  or  what  (in  a  case  on  another  branch 
of  law)  Lord  Kenyon  once  called  the  hope  of  a  succession,7 
is  not  assignable  by  the  commissioners.* 

III. — From  not  understanding  the  precise  nature  of  the  as- 
signment of  the  commissioners,  and  from  attaching  an  undue 
importance  to  the  title  which  it  generally  bears  of  a  bargain  and 
sale,  some  modem  writers  have  said,  that  if  the  commissioners 
convey  by  bargain  and  sale,  an  enrolment  within  six  months  is 

»  Sec.  64.  *  Fearne,  366.     1  Sand.  Uses,  108. 

*  Mr.  Deacon  (Law  of  Bankruptcy,  vol.  i.  391.)  says,  **  this  $eem$  to  follow  from 
the  language  of  the  sixty-fourth  section  of  the  new  acL"  The  language  of  the  act  is 
lands,  Unemtnts  and  hevBdituvtenU.  Consequently  reversions  and  vested  remainders 
being  included  under  both  the  latter  words,  are  apressly  comprised  in  it. 

4  3  P.Wms.  132.  »  Hen.  Bl.  30.  ibid.  33.    3  T.  Rep.  88. 

•  Higden  v.  Williamson,  3  P.Wms.  132. 

7  In  Roe  v.  Jones,  1  Hen.  Bl.  30.  •  Moth  v.  Fiome,  Amb.  394. 
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necessary,  in  consequence  of  the  instrument  falling  within  the 
statute  of  enrolments  ;^  —  an  idea  strangely  erroneousi  and 
arguing  a  singular  ignorance  of  the  principles  of  our  law  of 
real  property  !  The  statute  of  enrolments,  <  as  these  ^ters 
certainly  should  have  known,  applies  only  to  bargains  and 
sales  which  are  derived  from  the  statute  of  uses,  and  conse- 
quently only  to  those  which  are  made  by  persons  having  an 
estate,  and  competent  to  raise  a  use.'  Hence,  as  the  late 
acts  enables  the  commissioners  to  convey  estates  tail  by  deed 
indented  and  enrolled,  without  requiring  the  enrolment  to  be 
made  within  six  months,^  enrolment  within  that  time  is  no 
longer  necessary,  and  estates  in  fee  simple  and  estates  tail  are 
therefore  now  precisely  on  the  same  footing. 

IV. — ^Another  author  of  a  popular  work  on  the  bankrupt 
laws  observes,  that  the  sixty-fifth  section  of  the  late  act 
gives  only  a  base  fee  to  the  assignees,  and  not  a  fee  simple, 
unless  the  bankrupt  have  also  the  ultimate  remainder  in  fee.^ 
How  this  gentleman  fell  into  such  an  error  we  are  at  a  loss  to 
guess !  According  to  this  idea,  the  legislature  has  rendered  a 
common  recovery  by  the  assignees  necessary,  whenever  the  re- 
mainder or  reversion  is  in  a  third  person.  Now  what  says  the 
act  ? — *^  The  commissioners  shall,  by  deed  indented  and  en- 
rolled as  aforesaid,  make  sale,  &c.  of  any  lands,  &c.  whereof 
the  bankrupt  is  seised  of  any  estate  tail  in  possession,  rever- 
sion, or  remainder,  and  whereof  no  reversion  or  remainder  is 
in  the  crown,  the  gift  or  provision  of  the  crown,  and  every 
such  deed^  shall  be  good  against  the  said  bankrupt,  and  the 
issue  of  his  body,  and  against  all  persons  claiming  under  him 
afler  he  became  a  bankrupt,  and  against  all  persons  whom  the 
mud  bankrupt  by^ne,  common  recover jf,  or  other  means ^  might 
cut  off  or  debar  from  any  remainder  ^  reversion,  or  other  iiUerest 
in  or  out  of  the  said  lands  fi  Hence  it  is  most  clear  that  since 
the  act  as  before  it,  the  conveyance  of  the  commissioners  pro- 
duces exactly  the  same  effect  as  might  have  been  produced 
by  the  bankrupt  himself  before  the  act  of  bankruptcy.  If, 
therefore,  he  was  tenant  in  tail  in  possession,  the  conveyance 
of  the  commissioners  has  the  same  effect  that  his  common  re- 
covery would  have  had,  and  consequently  gives  an  absolute 

•  Edeo's  Bank.  Uws,  225.  2  edit.     Holt.  266,  »  27  II.  8.  c.  16. 

*  See  2  Inst.  671.  *  Sect.  65.  «  Arch.  Bank.  113.  •  Sect.  65. 
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fee,  although  the  remainder  or  reversion  is  in  a  third  person^ 
or  although  there  are  ulterior  limitations  by  way  of  future  use 
or  executory  devise.*  By  parity  of  reason,  when  the  bank- 
rupt is  tenant  in  tail  in  remainder  after  an  estate  of  freehold, 
with  the  remainder  or  reversion  in  another,  the  conveyance  of 
the  commissioners  can  give  the  assignees  only  a  base  fee,  be- 
cause the  only  assurance  which  the  tenant  in  tail  could  have 
adopted  for  passing  his  estate,  was  a  fine  by  proclamations 
which  would  have  worked  no  bar  to  the  remainder  or  rever- 
sion. And  it  is  an  evident  corollary  from  the  same  principle, 
that  if,  in  the  case  last  put,  the  remainder  or  reversion  in  fee 
is  in  the  bankrupt  himself,  the  conveyance  of  the  commis- 
sions toill  give  the  assignees  an  absolute  fee,  because  then 
the  tenant  in  tail  in  remainder  might  by  a  fine  only  have  him- 
self gained  the  absolute  interest.^  Mr.  Archbold  seems  to 
have  been  led  into  different  conclusions  from  those  we  have 
stated,  and  which  we  advance  without  any  fear  of  contradic-' 
tion,  by  the  case  of  Jervis  et  al.  v.  Tayleur,^  which  by  no 
means  warrants  his  general  proposition.  In  that  case  a  joint 
commission  issued  against  'the  tenant  for  life  and  the  tenant  in 
tail;  and  it  was  held  that  the  assignees  took  by  the  bai^ain 
and  sale  an  estate  for  life  in  the  premises,  and  a  base  fee  in 
remainder,  but  this  upon  the  express  and  specific  ground, 
that  the  conveyance  of  the  commissioners  must  operate  sepa- 
rately on  each  estate.  The  circumstance  of  the  tenant  for 
life  and  tenant  in  tail  being  partners  seems  to  have  been 
deemed  quite  immaterial.^ 

V. — It  is  observable  that  a  bapkrupt  was  always  made  a 
party  to  a  conveyance  by  the  assignees^  in  order  to  prevent  the 
difficulty  which  the  purchaser  might  otherwise  be  put  to,  in 
maintaining  and  proving  the  title ;  and  he  is  generally  made 
to  enter  into  covenants  for  the  title,  in  the  same  manner  as 
he  would  have  done,  had  he  sold  the  estate  while  solvent ;  * 
but  he  could  not  have  been  compelled  to  join  with  the  assig- 
nees in  the  conveyance  to  the  purchaser,  until  the  late  act, 

'  1  Mod.  108.    2  Lev.  28.  *  1  Salk.  338.    I  Show.  370.    4  Mod.  1. 

»  3  Bar.  &  Aid.  667. 

*  Since  the  above  obBervitions  were  written,  we  have  perceived  tliat  Mr.  Archbold 
has  withdrawn  the  proposition  we  have  criticised  from  the  second  edition  of  his  work. 
—See  p.  126. 

»  Sugd.  Vend.  472.  7th.  edit. 
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which  enacts,  that  the  lord  chancellor  on  the  petition  of  the 
assignees,  or  of  any  purchaser  from  them,  of  any  part  of  the 
bankrupt's  estate,  (if  such  bankrupt  shall  not  try  the  validity 
of  the  commission,  or  if  there  shall  hare  been  a  verdict  of 
law  establishing  its  validity),  may  order  the  bankrupt  to  join 
in  any  conveyance  of  such  estate,  or  any  part  thereof;  and 
if  he  does  not  execute  it  within  the  time  directed  by  the 
order,  he  and  all  claiming  under  him  are  estopped,  and  dl  his 
estate  as  effectually  barred  by.  such  order,  as  if  he  had  exe- 
cuted the  conveyance.^ 

VI . — ^The  clause  last  noticed  may,  we  think,  be  construed 
to  extend  to  any  powers  which  are  within  the  scope  of  the 
bankrupt  laws ;  and  we  think,  therefore,  that  if  (what  can 
very  rarely  happen')  the  bankrupt  has  a  general  power  of 
JEtppointment,  without  any  estate  in  default  of  appointment, 
the  assignees  or  the  purchaser  might  petition  the  chancellor 
for  an  order  to  compel  the  bankrupt  to  join  with  the  assig- 
nees in  the  appointment  to  the  purchaser.  For  such  a  power 
is  an  interest  within  the  meaning  of  the  statute,  and  the  in- 
strument by  which  it  is  executed,  should  seem  to  be  a  con- 
veyance within  the  contemplation  and  policy  of  the  clause 
above  quoted.  But  it  is  quite  clear  that  no  other  clause  of 
the  act  can  have  this  effect  We  have  made  these  observa- 
tions in  consequence  of  an  error  on  this  point,  into  which  the 
author  of  a  valuable  treatise  on  the  bankrupt  laws  has  fallen, 
in  supposing  that  the  77th  section  compels  the  bankrupt  to 
execute  the  power  in  favour  of  his  assignees.*  Whereas  all 
which  that  section  does,  is  to  place  the  assignees  entirely 
in  the  place  of  the  bankrupt,  with  respect  to  those  powers 
which  he  might  have  exercised  for  his  own  bene6t.  It  simply 
enacts,  that  all  powers  vested  in  the  bankrupt  which  he  might 
legally  execute  for  his  own  benefit  (except  the  right  of 
nomination  to  any  vacant  ecclesiastical  benefice)  may  be 
executed  by  the  assignees  for  the  benefit  of  the  creditors  in 
such  a  manner  as  the  bankrupt  might  have  exercised  the 
same.     Now  we  consider  it  very  clear,  that  if  the  question 

»  Sec.  78. 

'  We  have  known  this  occur  in  practice  in  the  usual  limitations  of  a  modem  pur- 
chase deed  :  of  course  the  omission  was  unintentional,  and  a  clerical  error. 
'  Holt,  281. 
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whether  the  bankrupt  could  be  compelled  to  execute  such 
power  in  favour  of  his  assignees^  depended  on  this  section 
only,  the  conclusion  to  be  drawn  from  it  would  be  diametri- 
cally the  ^  reverse  of  that  we  have  been  commenting  on,  and 
it  would  be  considered  now,  as  before  the  act,  that  he  could 
not  be  compelled.  For  surely  nothing  can  be  more  evident 
than  that  the  operation  of  this  section,  as  far  as  the  power 
is  concerned,  is  to  render  any  act  of  the  bankrupt  quite 
pugatory,  by  transferring  that  power  to  the  assignees,  and 
therefore  there  can  be  no  object  whatever  in  compelling  the 
bankrupt  to  join  in  the  instrument,  by  which  it  is  executed, 
except  to  answer  the  general  purposes  contemplated  by  the 
following  section.  If  therefore,  wMk  it  was  unsettled,  whether 
the  bargain  and  sale  of  the  commissioners  had  the  same  ope- 
ration as  a  due  execution  of  the  power  by  the  bankrupt,  the 
courts  of  equity  held  that  they  could  not  compel  the  bank- 
rupt to  execute  the  power  in  favour  of  the  assignees,^  and 
the  courts  of  law  that  the  appointment  by  the  bankrupt,  after 
the.  act  of  bankruptcy  was  void,*  A  fortiori  would  they  hold 
60  now  that  the  bargain  and  sale  of  the  commissioners  has  the 
effect  given  to  it  by  the  statute,  of  putting  the  assignees,  with 
respect  to  the  power,  on  the  same  footing  exactly  with  the 
donee  of  it,  before  he  became  a  bankrupt 

VII. — ^The  subject  of  mortgages  we  shall  only  notice,  so  far 
as  to  observe,  that  equitable  mortgages  (that  is,  a  mortgage 
by  deposit  of  the  title  deeds)  which  the  chancellor  formerly 
felt  great  disinclination  to  give  effect  to,  as  against  the  as- 
signees of  the  bankrupt,  are  expressly  included  in  the  70th 
section  of  the  new  act,  and  put  upon  the  same  footing  with 
other  mortg^es. 

VIII. — There  is  one  point  which  has  not  been  touched 
on  by  the  commentators  on  the  new  act,  and  which  de- 
serves our  consideration.  Prior  to  its  passing,  it  is  well 
known  that   estates  which  the  bankrupt  had  as  trustee. 


J  Thorpe  V.  Goodall,  17  Ves.  270. 

^  Doe  V.  Britain,  2  Bam.  &  Aid.  93.  If  these  cases  do  not  clash,  the  judge» 
who  decided  them  evidently  enteitained  difTcrent  opinions.  In  the  latter,  Boyley  J., 
who  delivered  the  judgment  of  the  court,  said  (ibid.  95.)  that  on  the  act  of  bank- 
ruptcy the  donee's  "  power  was  gone  ;  from  that  period  he  became  incapable  to  pass 
cny  inter«!it  whatever  ;  all  his  interest  having  already  passed  to  his  assignees." 
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did  not  go  to  his  assignees.^  Bat  it  is  now  enacted,  that 
if  any  bankrupt  shall,  as  trastee,  be  seised  of  any  real 
estate,  &c.y  it  diall  bfe  lawful  for  the  chancellor,  oa  the 
petition  of  the  person  or  persons  entitled  in  possession  to 
the  receipt  of  the  rents,  fica,  en  due  notice  given  to  all 
other  persons  (if  any)  interested  therein,  to  order  tke  oMsigmes, 
and  all  persons  whose  act  or  consent  thereto  is  necessary,  to 
convey,  8cc..  the  said  estate,  &c.,  to  such  persons  as  the 
chancellor  shall  think  fit,  upon  such  trusts  as  the  said  estate 
was  subject  to  before  the  bankruptcy,  or  such  of  them  as 
shall  be  then  subsisting  and  capable  of  taking  effect ;  and 
also  to  receive  and  pay  over  the- rents,  &c.,  as  the  chancellor 
shall  direct'  This  section  certainly  seems  to  proceed  on  the 
assumption,  that  Uie  legal  estate  in  the  bankrupt  trustee  is 
transferred  to  the  assignees  by  the  bargain  and  sale  of  the 
commissioners ;  for  otherwise  the  provision  is  superfluous,  as 
it  is  nugatory  to  subject  the  assignees  to  a  compulsory  exe- 
cution of  a  conveyance  when  they  have  no  estate  to  transfer. 
We  apprehend  that  many  modem  conveyancers  of  respect- 
ability have  ascribed  this  effect  to  the  new  act,  and  it  is  ob- 
servable that  the  previous  general  section  (the  64th)  is  not  in 
terms  confined  to  lands  which  the  bankrupt  was  ben^dsUy 
entitled  to.  At  the  same  time  it  is  quite  certain  that  the 
legidature  never  intended  to  alter  the  law  in  this  point ;  and 
none  of  the  writers  on  the  subject  seem  to  have  entertained 
the  slightest  suspicion  of  its  having  done  so.  Mr.  Eden  (the 
only  one  of  them,  we  believe,  that  has  adverted  to  the  clause 
in  question),  remarks,  and  naturally  enough,  that  **  as  trust 
estates  do  not  pass  by  the  assignment,  the  provision  may  ap- 
pear unnecessary  ;"  X)b8erving,  however,  that  there  have  been 
cases  (as  when  the  bankrupt  was  inferred  to  be  a  trustee  for 
his  wife)  in  which  the  court  has  treated  the  assignee  as  a 
trustee,  and  ordered  him  to  convey.' 

«  1  T.  R.  619.     19  Ves.  491.     1  P.  Wms.  814.        »  6  G.  4.  c.  16.  •.  79. 

'  Eden,  B.  L.  244.  2nd  edit.,  citing  Bonnet  v.  Davis,  2.  P.  Wms.  316.  But  wc 
are  inclined  to  regard  this  decision  as  proceeding  in  part  on  the  erroneous  assumption 
of  the  legal  eetate  passing  to  the  assignee  of  the  bankrupt  trustee  in  all  oases :  in- 
deed if  it  does  in  one,  it  most  in  all.  See  die  language  of  the  Master  of  the  Rolls, 
ibid.  319. 
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IX. — ^The  most  beneficial  effect  which    this  statute  hws 
ptxxluced  is  perhaps, 

1st.  The  certainty  which  it  gives  to  the  title  of  the  pur- 
chaser after  a  given  period^  by  two  sections;  the  former 
of  which ^  enacts  that  that  no  purchase  from  a' bankrupt, 
*  bona  fide  and  for  valuable  consideration,  when  the  purchaser 
had  notice^  at  the  time  of  such  purchase,  of  the  act  of  bank- 
ruptcy, shall  be  impeached  by  reason  thereof,  unless  the 
commission  against  such  bankrupt  shall  have  been  sued  out 
within  twelve  calendar  months  after  such  ac^t  of  bankruptcy. 
This  we  think  a  beneficial  change  of  the  pre-existing  law, 
which,  except  so  far  as  it  was  altered  by  Romilly's  act,  de- 
pended on  the  21  Jac.  1.  c.  19.  s.l4.  the  analogous  time  fixed 
by  which  was  five  years ;  and  even  that  period  was  no  pro- 
tection, if  the  purchaser  had  notice ;  a  circumstance  which 
frequently  i*aised  difficulties  in  practice.  The  following  sec- 
tion<  enacts  that  no  title  to  property  sold  under  the  commis- 
sion, or  under  any  order  in  bankruptcy,  shall  be  impeached 
by  the  bankrupt,  or  any  claiming  under  him,  in  respect  of 
any  defect  in  suing  out  the  commission,  &c.  unless  the  bank- 
rupt shall  have  commenced  proceedings  to  supersede  it,  and 
duly  prosecuted  the  same,  within  twelve  calendar  months 
from  the  issuing  thereof. 

2dly.  The  faciUty  which  the  present  statute  has  given  to 
those  private  arrangements  between  an  insolvent  trader  and  his 
creditors,  which  were  before  so  difficult,  and  indeed  so  inex* 
pedient,  deserves  our  applause.  Before  its  enactment,  if  a 
trader  made  a  conveyance  of  his  property  to  trustees,  though 
in  trust  for  all  his  creditors,'  or  part  only,  if  in  contem- 
plation of  bankruptcy,*  such  conveyance  was,  if  voluntary* 
and  by  deed,^  an  act  of  bankruptcy ;  and  though  it  could  be 
set  up  as  such  by  those  only  who  had  not  signed  the  compo- 
sition deed,7  it  afforded  an  objection  to  the  title  which  there 
were  no  means  of  removing,  as  it  never  could  be  proved  to 
the  satisfaction  of  a  court,  that  all  the  creditors  had  concurred 
in  the  arrangement     Hence  the  transaction  was  obliged  to 

»  Sec.  86.  9  Sec.  87.  »  4  East,  230.    17  Ves.  123. 

4  3  Wils.  47.  s  2  Cainpb.  166.     11  East,  256. 

•Cowp.633.    1  Doug.  87.    7T.R.  71.  T8T.R.140.    2  T.  R.  694.  a.  ^ 
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terminate  in  bankruptcy,  as  the  only  mode  of  completing  the 
title. '  But  here  too  arose  a  di£Bculty ;  for,  as  we  have  hinted, 
none  of  the  creditors  who  had  executed  the  deed  could  prose- 
cute a  commission.  Whence  it  was  the  practice  of  some  emi^ 
nent  conveyancers  to  recommend  that  some  creditor^  for  the 
sum  of  100/.  or  upwards,  should  withhold  his  consent,  until 
the  real  estate  was  sold  under  the  trust  deed.  In  these  com- 
position  deeds  the  land  was  often  conveyed  by  a  separate  in* 
strument,  reciting  an  intention  of  converting  it  into  personalty, 
and  empowering  the  trustees  to  give  discharges  for  the  pur- 
chase money ;  thus  keeping  out  of  the  title  deeds  all  notice 
of  the  transaction  which  made  the  act  of  bankruptcy.  The 
money  *was  then  assigned  by  the  general  deed  for  the  benefit 
of  the  creditors.  But  the  mischief  was  that,  notwithstanding 
these  precautions,  the  purchaser  would  still,  in  the  nature  of 
things,  have  notice  of  the  insolvency ;  and,  if  an  unwilling 
one,  might  consequently  avail  himself  of  any  objection  which 
he  wished  to  urge  against  the  title.  These  trust  deeds  would, 
however,  if  eflScient,  have  been  eminently  useful,  and  it  was, 
therefore,  expedient  that' the  rigour  of  the  law  should  be  re- 
laxed in  this  respect  With  this  view  it  is  now  provided,  that 
such  a  trust  deed  or  conveyance  of  all  a  trader's  property,  for 
the  benefit  of  all  his  creditors,  shall  not  in  future  be  deemed 
an  act  of  bankruptcy,  unless  some  creditor  shall  issue  a 
commission  within  six  calendar  months  from  the  execution 
of  the  deed,  provided  only  that  such  deed  shall  be  executed 
by  the  trustees  within  fifteen  days  of  the  execution  thereof  "by 
the  trader,  and  that  the  execution  of  the  trader  and  trustees 
be  attested  by  an  attorney  or  solicitor ;  and  that  notice  be 
given  within  two  months  after  the  execution  in  the  London 
Gazette,  and  two  London  daily  newspapers:  or,  in  case  of 
the  trader's  residence  beyond  forty  miles  from  London,  in  the 
London  Gazette,  one  London  daily  newspaper,  and  one  pro- 
vincial paper  near  his  own  residence.*  It  need  hardly  be  ob- 
served, that  the  above  observations  are  still  material,  inas- 
much as  we  are  thrown  back  on  the  pre-existing  doctrine, 
when  any  of  these  requisitions  to  the  trust  deed  are  wanting. 
But  we  cannot  forbear  expressing  our  surprise  that  the  present 
statute  should  have  adopted  the  language  of  its  predecessors 

>Sec.4. 
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so  far  as  to  make  only  a  conveyance  by  deed  an  act  of  bank- 
ruptcy ;  for  while  this  is  the  case,  the  policy  of  the  law  may 
be  evaded  by  adopting,  when  the  subject-matter  is  land,  the 
old  conveyance  by  feoffment,  which  need  not  be  a  deed.^ 


ON  THE  DOCTRINE  OF  ESTOPPEL  WITH  REFERENCE  TO  TflE 
TRANSFER  OF  CONTINGENT  AND  EXECUTORY  INTERESTS. 

Since  the  very  general  introduction  of  uses,  and  the  con- 
sequent frequency  of  executory  limitations,  the  doctrine  of 
estoppel  has  acquired  a  far  higher  degree  of  practical  im- 
portance than  it  formerly  possessed.  We  propose,  therefore, 
to  discuss  it  with  peculiar  reference  to  those  purposes  to  which 
it  may  be  subservient  in  modem  practice. 

As  estoppel  has  been  well  defined  to  be  ^'  when  a  man  is 
concluded,  by  his  own  act  or  acceptance,  to  say  the  truth. "« 
Lord  Coke  has  divided  estoppels  into  three  kinds,  viz.  by 
matter  of  record,  by  matter  in  writing,  and  by  matter  in  pais.' 
The  first  kind  is  produced  by  letters  patent8,^V/es,  recovery ^ 
8ic.  The  second  by  deed  indented^  8cc.  The  third  by  livery y 
by  tnJtry^  &c.,  acceptance  of  rent,  &c.  This  division  is 
equally  just  and  important,  and  we  shall  accordingly  adopt 
it  in  the  present  essay.  The  circumstances  in  which  it  is  of 
the  greatest  importance  to  bring  this  doctrine  into  operation 
is,  as  we  have  hinted,  when  a  person,  who  is  entitled  to  an 
executory  interest,  which  the  student  will  remember  is  not  a 
legal  and  conveyable  estate,^  is  desirous  of  transferring  it. 
For  all  that  he  can  do,  is  to  make  a  conveyance,  which  will 
bind   him  and   all   those  claiming  under  him,  or,  in  other 

'  Co.  Lin.  281.  And  the  statute  of  frauds,  29  Car.  2.  c.3.  has  only  required 
a  deed  or  note  in  writing. 

'Comjn.Dig.  Estoppel,  A.  1.  This  definition  is  equally  brief  and  accurate. 
Lord  Coke's  1  Ins.  352  a.  is  rather  wordy  and  pedantic.  His  lordship,  as  usoaJ, 
dcvelopes  the  etymon  of  the  term,  and  shows  us  that  it  springs  from  the  same  root 
as  the  common  word,  5(0/7. 

» Ibid. 

«  Vid.  Fearne,  366.     1  Sand.  Ubcs,  108. 
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words,  which  will  prevent  him  and  his  heirs  from  asserting 
their  legal  rights  when  they  ^se.  If  he  has  an  executory 
fee  simple,  it  may  be  laid  down  as  a  general  proposition^  that 
any  conveyance  by  matter  of  record,  or  by  deed  indented,  will 
work  an  estoppel.  The  only  exception  to  this  rule  (which  we 
submit  to  be  dedncible  frcHn  the  authorities)  is  in  the  case  of 
^L^fine  in  fee ;  for  in  consequence  of  the  analogy  which  an  exe- 
cutory right  has  been  considered  to  bear  ^  to  the  right  of  a 
disseisee,^  it  has  been  held  that  a  fine  in  fee,  by  the  person 
entided  to  it,  will  operate  to  the  benefit  of  the  possession. 
The  consequence  is,  that,  speaking  abstractedly,  the  only  fine 
which  in  such  a  case  can  be  used  with  safety  is  the  fine  sur- 
concessit  or  for  years.'  This  point  is  peculiarly  impcntant 
when  the  executory  interest  is  in  tail,  as  then  even  a  recovery 
works  merely  a  personal  estoppel,^  and  nothing  but  a  fine  with 
proclamations  binds  the  issue  in  tail.^  But  though  this  is  the 
conclusion  we  are  led  to  by  the  express  authorities  on  the  sub- 
ject with  respect  to  the  fine  alone,  authority  and  analogy 
equidly  warrant  its  qualification ;  and  wemay  consider  the  com- 
mon law  operation  of  the  fine  in  fee,  controlled  in  this  respect 
by  an  accompanying  declaration  of  its  use.  For,  if  the  tortious 
operation  of  such  a  fine,  when  by  a  tenant  for  life,  may  be 
precluded  by  an  attendant  instrument,  showing  that  the 
parties  meant  it  should  operate  differently,^  it  should  seem 
to  follow  that  it  would  not  have  the  effect  of  producing  an 
extinguishmefit,  when  in  avowed  pursuance  of  some  instru- 
ment by  which  an  intent  to  extinguish  is  negatived  by  a  de* 
claration  of  the  use  in  favour  of  the  grantee.^  It  is  true  that 
such  instrument  is  not,  strictly  speaking,  a  declaration  of  uses, 
as  the  fine  can  of  course  pass  no  seisin  to  serve  them ;  but  it 
equally  indicates  the  intent,  which  is  all  that  appears  to  be  re- 

»  Pollexfen,  66. 

*  Buckler's  case,  2  Co.  56.  6th  resolution,  *'  that  a  fine  by  a  disseisee  to  a 
stranger,  merely  works  an  extinguishment." 

»  Wealc  Y.  Lower,  Pollexf.  54. 

*  Pig.  123.    10  Mod.  45.    3  Rep.  1.     1  Co.  96. 
»  3  Rep.  84.    Jenk.  274. 

*  Davis  V.  Bush,  1  M'Clell.  &  Y.  68. 

▼  This  was  settled,  as  to  powers  in  gross,  by  Earl  of  Jersey  v.  Dean,  5  B.  &  Aid. 
569.  But  the  express  point  was  involved  in  Davis  v.  Bash,  (sup.)  though  Un- 
fortunately the  court  there  pointed  principally  at  the  tortious  operation  of  tiie  6ne, 
instead  of  its  operation  by  extinguishment,  which  was  pressed  by  the  bar. 
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quired  by  the  authorities^  to  govern  the  operation  of  a  fine  or 
recovery.  With  these  decisive  analogies,  and  a  judicial  re- 
cognition of  the  doctrine  we  have  adverted  to,  it  is  perhaps 
no  longer  necessary  in  practice  to  transfer  an  executory  interest 
by  ^.Jine  sur  concessit  for  years.  There  can  be  no  doubt  that 
the  courts  would  give  a  declaratory  deed  accompanying  a  fine 
in  fee,  the  effect  which  the  parties  intended  it  should  produce ; 
and  we  may  now  safely  regard  a  title  as  marketable  which 
depends  on  that  mode  of  assurrance.^ 

It  is,  however,  observable  that,  settled  as  the  distinction 
seems  to  be,  between  these  two  species  of  fines  in  reference 
to  their  abstract  or  common  law  operation  on  a  contingent 
or  executory  right,  very  eminent  lawyers  have  overlooked  it ; 
and  there  is  one  case  in  practice  in  which  the  absence  of  an 
express  recognition  of  it  in  a  well-known  decision,^  has  been 
the  cause  of  no  small  degree  of  discussion  and  doubt.'    Those 
who  are  in  any  way  conversant  with  conveyancing,  know, 
that  when  testators  are  desirous  of  devising  their  lands^  in 
trust  for  sale,  they  most  commonly  give  them  to  the  trus^ 
tees,  and  the  survivor  qfthenif  and  his  heirs:  a  plan  resulting 
from  an  excess  of  caution,  joined  to  an  ignorance  of  the  man- 
ner in  which  the  law  of  itself  modifies  a  grant  of  lands  to  a 
plurality  of  persons.    The  intention  of  the  testator  is  frus^ 
trated  by  the  very  means  which  he  adopts  to  ensure  the  effect- 
ing of  it ;  for  instead  of  the  inheritance  passing  immediately 
to  both  trustees,  with  a  capacity  of  devolving  on  the  survivor, 
an  estate  for  life  only  is  vested  in  them,  and  the  survivor  takes 
a  contingent  remainder  in  fee.     Hence  their  inability  to  sell, 
unless  this  contingent  fee  in  the  survivbr  can  be  destroyed  or 
bound.     Destroyed  it  may  be  in  two  ways,  either  by  a  tortious 
conveyance  (a  fine,  feoffment,  or  recovery),*  from  the  trustees, 
or  by  merger.^    The  former  mode  is  evidently  out  of  the  ques- 
tion ;  the  resort  to  it  would  involve  a  forfeiture  of  the  parti- 

'  In  rapport  of  the  prineipU  we  are  contending  for,  we  may  further  cite  2  Dyer, 
157  b.  Fitx.H.  Estoppel,  211.  2R«p.  69  b.  Mooie,  384.  Ibid.  615.  Skin- 
ner,  338.    1  Vent.  278.    Carth.  22.     1  Vent.  368.  S.  C. 

*  Vick  V.  Edwanb,  3  P.  Wms.  872. 
«  Feame,  Cont.  Rem.  357—9. 

*  When  the  subject-matter  is  copy^hold,  this  object  should  never  be  attained  by 
a  dwiie  to  the  trustees,  but  by  a  power ;  as  the  latter  saves  the  6ne  on  admittance. 

*  1  Rep.  66.  Archer's  case.  *  Purefoy  v.  Rogers,  2  Saund.  386* 


Chi  the  Doctrine  of  Estoppel.  79 

cular  estate,  and  a  consequent  right  of  entry  in  the  heir.  The 
latter  mode  is  unobjectionable,  but  gf  course,  can  be  used  only 
when  the  heir  will  join  the  trustees.  Lord  Talbot  indeed  has 
said,  that  his  concurrence  has  no  other  effect  than  that  of  sup- 
plying the  want  of  proving  the  will  ;i  but  his  lordship  was 
there  clearly  wrong,  and  his  error  proceeded  from  his  assuming 
that  the  fee  was  in  abeyance ;  a  premise  from  which  the  con- 
clusion we  have  rejected,  is  consistently  drawn.  But  as  no 
point  is  better  settled  than  that,  when  the  fee  is  put  into  con- 
tingency by  a  will,*  or  limitation  of  use,*  it  .is  not  in  abey- 
ance, but  in  the  grantor  or  heir  of  the  devisor,  it  follows  that 
when  the  heir  joins  the  trustees  in  a  conveyance  to  a  purcha- 
ser, he  passes  the  reversion.  Hence,  that  estate  nieeting  the 
estate  for  life  in  the  same  individual,  they  coalesce,  and  a  mer« 
ger  is  the  result.  It  is,  therefore,  when  the  heir  will  not  join, 
or  from  infancy  or  other  disability  cannot,  that  it  is  necessary 
to  resort  to  the  doctrine  of  estoppel,  in  order  to  bind  the  con- 
tingent fee  in  the  survivor.  In  Vick  v.  Edwards,  Lord  Tal- 
bot said  generally,  that  **  a  fine  from  the  trustees  would  pass 
a  title  to  a  purchaser  by  estoppel;"  and  cited  the  caseof  Weale 
V.  Lower.*  It  is  evident,  however,  from  what  has  been  above 
stated,  that  if  that  learned  judge  laid  this  down  in  the  gene- 
ral and  unqualified  way  in  which  it  appears  in  the  report,  the 
position  is  untenable,  or  rather  extremely  inaccurate.  It 
should  have  been  confined  to  a  fine  for  years;  for  besides  that 
the  fine  sur  conuzance,  taken  aloney  would  be  a  forfeiture  of 
the  estate  for  life  in  the  trustees,'^  it  would,  as  we  have  seen, 
work  not  an  estoppel^  but  an  extinguishment  of  the  contingent 
remainder.  But,  on  the  other  hand,  as  his  lordship  immedi- 
ately cited  Weale  v.  Lower,  as  the  authority  for  his  proposi- 
tion, it  would  be  absurd  to  suppose  that  he  intended  to  deny  the 
distinction  which  that  case  established,  and  it  is  consequently 
to  be  presumed  that  he  meant  a  fine  for  years.  Granting  this, 
Mr.  Fearne's  criticism  on  this  part  of  the  judgment  in  Vick 

*  lo  Vick  V.  Edwards,  sup. 

*  Raym.  28.    2  Saand.  280.    I  P.  Wms.  505.    2  Bro.  Cas.  Pari.  1. 

»  2  Co.  17  b.     10  Co.  78.  85  b.    Lilt.  Rep.  159.253.285.    Carth,  262.    Bac. 
Uses.  61.  «  PoUeif.54. 

*  I  Rep.  66.  admitted  by  the  Court,  in  1  M'Clell.  &  Y.  58. 
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▼.  Edwards,  is  ill-founded  ;  for  such  a  fine  is  at  once  innocent 
in  its  operation,!  and  capable  of  binding  by  estoppel.  With 
respect  to  the  chief  question  in  that  case,  whether  the  trustees 
took  an  inunediate  fee,  or  as  they  were  held  to  take  by  Lord 
Talbot,  we  should  wander  from  the  subject  we  have  proposed 
to  treat,  if  we  entered  into  it  in  this  place:  we  shall,  howerer, 
say  that  we  agree  with  Lord  Talbot's  construction  of  the 
devise,  and  upon  similargrounds  to  those  on  which  it  has  been 
defended  in  a  recent  treatise.' 

It  does  not,  however,  necessarily  follow,  that  because  the 
fee  is  in  contingency  in  the  devise  on  which  we  are  commenting, 
a  fine  for  years  must  be  adopted  in  order  to  bind  that  interest  by 
estoppel,  when  a  sale  is  desirable,  and  the  heir  is  not  a  party 
to  the  purchase  deed.  It  is  certain,  that  under  those  circum- 
stances, a  tortious  conveyance  in  fee,  whether  of  record,  or  by 
matter  in  pais,  would  defeat  the  object  it  was  intended  to  ac- 
complish, by  destroying,  instead  of  binding,  the  contingent  re- 
mainder in  the  survivor ;  but  we  have  always  thought,  and  a 
recent  determination  confirms  our  opinion,  that  a  conveyance 
to  the  purchaser  by  an  innocent  assurance,  (as  a  lease  and 
release  or  bargain  and  sale)  effected  by  deed  indented,  will  have 
the  desired  operation  as  completely  as  a  fine.  And  here  Lcml 
Coke's  classification  becomes  important.  The  second  kind  of 
estoppel  is  *'  by  deed  indented,***  and  so  long  as  an  assurance 
is  made  by  an  instrument  clothed  with  this  solemnity,  the  requi- 
sition of  the  law  is  complied  with,  and  the  grantor  is  es- 
topped. For  a  long  time  a  contrary  opinion  prevailed  in 
the  profession ;  but  we  are  persuaded  of  its  erroneousness, 
and  that  it  flowed  firom  connecting  the  specific  mode  of  as- 
surance with  the  instrument  by  which  it  was  made.  Hence 
the  consequent  idea,    that  because  the  former  was  void, 

>  Pigot  V.  Salisbary,  2  Mod,  109. 

*  Cornish  on  Remainders,  &c.  229.  Lord  Talbot*s  decision  on  this  point,  however, 
though  perfectly  consonant  to  technical  rules  of  construction,  evidently  clashes  with 
the  testator's  intention.  Hence,  when  analogous  cases  arise,  we  may  certainly  avail 
ourselves  of  any  word  which  furnishes  a  reason  for  not  applying  those  rules.  We 
remember  a  case  in  practice  in  which  the  devise  was  to  trustees  to  hold  to  them  and 
the  survivors  and  survivor  of  them,  their  heirs  executors,  and  assigns.  The  opinion 
of  an  eminent  and  experienced  conveyancer  was,  that  the  trustees  were  joint 
tenants  in  fee.     We  agree  with  him,  and  on  the  ground  we  have  adverted  to. 

»  Sup. 76. 
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the  latter  was  so  likewise,  and  that  a  lease  and  release  by  a 
person  not  having  an  estate  at  the  time  of  making  it,  was  a 
mere  nuUity.i  But  nothing  could  be  stranger  than  this  idea. 
If  the  conveyance  as  9uch  was  void,  how  could  the  nature  of  it 
aflTect  the  abstract  operaiien  of  the  instrument  ?  We  were  glad 
to  find  that  the  Vice  Chancellor  entertained  the  same  opinion, 
and  we  trust  that  his  decision,'  which  is  demonstrably  in  uni- 
son with  the  technical  distinctions  of  our  ancient  law,  as  well 
as  salutary  in  respect  to  social  expedience,  will  be  considered 
to  have  settled  this  point.  And  if  we  are  now  to  regard  it  as 
settled,  that  a  lease  and  release  may  work  an  estoppel  when 
the  latter  is  by  a  deed  indented,  which  it  almost  invariably 
is,*  it  will  follow  that  a  title  frcmi  devisees  in  trust  under  the 
limitation  in  question,  depending  merely  oh  that  assurance, 
is  undoubtedly  marketable;  the  more  particularly,  as  from 
the  influence  of  Mr.  Feame's  opinion,  which  is  at  direct  vari- 
ance with  that  of  Lord  Talbot,  on  the  construction  of  the  de- 
vise in  Vick  V.  Edwards,  many  of  our  most  eminent  practi- 
tioners have  beep  satisfied  with  a  lease  and  release  on  the 
ground  of  the  devisee's  taking  the  immediate  fee. 

We  shall  here,  however,  anticipate  an  objection  which  a 
misconception,  or  rather  too  wide  an  extension,  of  a  position 
in  the  First  Institute  might  lead  to.  "  Whensoever,"  says 
Lord  Coke,  '^  any  interest  passeth  from  the  party,  there  can  be 
no  estoppel  against  him."^  He  has  given  several  illustrations 
of  this  principle ;  but  it  is  unnecessary  to  cite  them,  as  a  little 
reflection  will  evince  that  none  of  them  are  analogous  to  the 
present  case.  For,  beyond  a  doubt,  to  the  present  purpose^ 
the  particular  estate,  and  the  contingent  remainder  in  fee, 
would  be  regarded  as  distinct  interests ;  or  rather  the  estate  for 
life  would  be  deemed  the  only  legal  tangible  interest,  and 
the  latter  as  a  mere  possibility.  In  fact,  it  has  been  settled, 
that  it  is  not  a  possibility  coupled  with  an  interest,  so  as  to  be 

*  We  believe  this  opinion  to  have  been  drawn  from  the  principle  contained  in 
laU.  1.446. 

*  Bens]ey  v.  Buidon,  2  Sim.  and  SjUprt,  519.  The  decision,  we  understand »  has 
been  appealed  from.      /^Xi^<aM«J^Cv**iK-^^  • 

'  As  a  release  by  enlargement  (Operates  on  a  reversion,  and  is  consequently  in  the 
natare^  a  grant,  it  must  be  by  detd* 
«  1  Inst.  45  a.  * 
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devisable  under  the  Statute  of  wills^  or  descendable  at  the 
common  law.  It  follows  that  with  respect  to  the  contingent 
fee  in  the  survivor,  the  lease  and  release />a5Sfs  no  interest,  and 
may  therefore  bind  it  by  esto[^l. 


ON  THE  MODES  OF  PROCEEDING  AGAINST  TENANTS  HOLDING 

OVER. 

An  actfon  of  ejectment  is,  in  general,  the  best  remedy  for  a 
landlord  who  seeks  to  recover  the  possession  of  premises  from 
a  tenant  holding  over  after  the  expiration  of  his  term.  Cases, 
however,  daily  happen,  where  recurrence  cannot  conveniently 
be  had  to  this  method  of  redress.  For,  not  to  mention  other 
manifest  objections,  the  inevitable  delay  which  still  attends  art 
ejectment  suit  would  often  be  highly  prejudicial.  And,  again, 
such  might  be  the  poverty  of  the  tenant,  that  the  landlord 
could  not  calculate  on  recovering  the  costs  which  he  must 
incur  in  the  prosecution,  even  of  this  comparatively  speedy 
remedy.  The  practitioner,  therefore,  is  often  called  upon  to 
determine  whether  the  landlord  would  in  such  a  case  be  sub- 
jected to  any  and  what  legal  liabihty,  by  taking  the  law  into 
his  own  hands,  and  expelling  the  wrong-doer. 

Conceiving  that  somewhat  loose,  and  eyen  mistaken,  notions 
prevail  upon  this  subject,  it  is  our  intention  to  enquire  in  what 
this  liability  (if  any)  actually  consists. 

In  the  first  place,  we  incline  to  think  that  principle  and 
authority  concur  in  establishing  that  no  action  could  be 
maintained  against  a  landlord  adopting  the  course  in  ques- 
tion. The  only  forms  of  action  which  can  be  alleged,  with 
any  show  of  plausibility,  to  be  applicable  to  this  case,  are  — 
trespass  quare  clausam  f regit ;  ejectment ;  trespass  for  assault 
and   battery,  in  case  the  expulsion  is  effected  by  personal 

*  Doe  V.  Tomkinson,  2  M.  &  Selw.  165.    And  the  converse  of  this  positioii  is 
estabUshed  by  I  Hen.  B1. 30.    Ibid.  33.    3  T.  R.  88. 
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violence ;  and  trespass  to  personal  chattels^  in  case  the  eric- 
tion  of  the  tenant  be  followed  up  by  a  removal  of  his  goods 
from  the  tenement. 

In  such  a  case,  then^  could  the  tenant  maintain  trespass 
CLgainst  his  lordlord  for  breaking. and  enterit^  his  dose? 
and  more  especially,  supposing  the  entry  to  have  been  forcible 
and  violent  7  We  shall  abstain  from  citing  the  more  ancient 
authorities  with  regard  to  this  point ;  not  because  they  at  all 
militate  against  recent  decisions,  but  that  we  would  avoid  en* 
cumbering  our  argument  with  superfluous  matter ;  and  that 
trespass  is  not  maintainable  will  sufficiently  appear,  we  think, 
from  the  following  cases.  -  The  case  of  Argent  v.  Dunrant, 
8  T.  R.  403.  was  trespass  for  breaking  and  entering  the  plain- 
tiff's close  and  pulling  down  his  walL  The  defendant  pleaded 
the  general  issue  (together  with  a  special  plea  not  material  to 
the  present  question)  and  gave  in  evidence,  that  the  soil  and 
freehold  w^e  his  ;  that  he  had  let  the  premises  to  the  plaintiff, 
whose  term  therein  was  expired  after  due  notice  to  quit,  bat 
that  the  plaintiff  insisting  on  his  right  to  continue  there,  the 
defendant  entered,  &c.  This  was  held  to  be  a  complete 
answer  to  the  plaintiff^s  case.  And,  indeed,  although  such 
evidence  of  title  was  urged  to  be  inadmissible  under  the  general 
issue,  yet  it  was  not  contended  that,  if  admissible  under  the  ge- 
neral issue  (which  llowever  the  court,  upon  argument,  decided 
it  to  be),  it  did  not  constitute  an  effectual  bar  to  the  plaintifi^s 
action.  And  the  silence,  as  well  of  the  plaintiff^s  counsel  as 
of  the  court,  upon  this  last  head,  is  to  be  accounted  for  by 
the  then  recent  decision  in  the  case  of  Taunton  and  Coslar, 
7  T.  R.  431 .  This  last  case  was  an  action  of  replevin  for  taking 
the  plaintiff's  cattle.  Sec.  The  substance  of  the  pleadings  was 
as  follows :— The  defendant  (tenant)  avowed  under  a  demise 
from  year  to  year,  of  the  locus  in  quo,  and  that  he  distrained 
the  cattle  damage  feasant.  The  plaintiff  (landlord)  pleaded  in 
bar  that  he  gave  defendant  due  notice  to  quit,  by  force  of  which 
the  demise  to  him  determined  ;  after  which  he,  the  plaintiff, 
entered  into  the  locus  in  quo,  and  put  his  cattle  therein  :  the 
defendant  (tenant)  replied,  that  he  ought  not  to  be  barred,  &c. 
because  he  did  not  quit  or  give  up  the  possession  of  the  said 
place  in  which,  8cc.  to  the  plaintiff  (landlord),  or  in  any 
manner  abandon  the  possession  of  the  same  in  pursuance  of 

cj2 
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the  notice  to  quit,  8cc.  To  this  there  was  a  general  demurrer. 
In  support  of  the  replication,  it  was  urged,  that  if  the  plaintiff 
(landlord)  could  justify  his  act  in  this  case,  it  would  dispense 
in  future  with  the  necessity  of  bringing  ejectment  when  the 
party  is  entitled  to  enter  against  another  who  holds  the  pos- 
session. But  Lord  Kenyon  C.  J.,  thought  the  case  too  plain 
for  argument.  He  held  the  replication  to  be  bad»  and  said, 
that  if  an  action  of  trespass  had  been  brought,  it  was  clear 
that  the  landlord  could  have  justified  under  a  plea  oiliberum 
tenementum. 

The  case  of  Turner  v.  M^mot$:  1  Bingham,  168.  is  distin- 
guished from  the  preceding  cases  by  the  circumstance  of  force 
being  employed  in  making  the  entry.  Regular  notice  had 
here  been  given  to  quit,  but  the  tenant  did  not  deliver  up  pos- 
session ;  whereupon,  the  landlord,  at  a  time^when  nobody  was 
within  (some  little  furniture,  however,  still  remaining  in  the 
house),  broke  open  the  door  with  a  crow-bar,  and  resumed 
possession.  At  nisiprius,  it  was  held,  that  the  law  would  not 
allow  the  landlord  to  re-instate  himself  in  this  forcible  manner, 
and  a  verdict  was  found  for  the  tenant.  But  on  moving  the 
court  above,  the  judges  were  unanimous  that  this  verdict  was 
wrong,  and  a  new  trial  was  accordingly  granted. 

Inasmuch  as,  in  none  of  the  above  cases,  does  an  actual  ex- 
pulsion attended  with  bodily  constraint,  appear  to  have  been 
alleged,  it  would,  perhaps,  be  rash  to  assert  positively  that 
the  result  would  not  have  been  affected  by  such  an  allegation. 
But  for  the  reasons  to  be  presently  stated,  and  also  from  the 
arguments  of  the  judges  in  the  case  of  Taylor  v.  Cole,  3  T.  R. 
292,  there  is  little  ground  for  supposing  that  it  would.  In  the 
last-mentioned  case  an  actual  expulsion,  under  somewhat  dif- 
ferent circumstances,  came  in  question,  and  the  opinion  of  the 
court  seemed  to  be,  that  the  forcible  assertion  of  a  civil  right 
was  not  the  subject  of  a  civil  action. 

It  may  be  worth  remarking,  that  before  a  party  out  of  pos- 
session can  support  trespass  qu.  cL  ft,  against  another  in  the 
wrongful  occupation  of  his  close,  an  actual  entry  to  revest  the 
possession  is  essential,  and  then,  but  not  till  then,  this  action 
may  be  supported.  Co.  Lit.  67.  b.  and  vide  Butcher  v.  Butcher. 
1  Manning  &  Ryland,  220.  Now,  if  the  tenant  could  main- 
tain this  action  against  his  landlord,  by  reason  of  such  an 
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entry,  with  whatever  circumstcmces  attended,  this  apparent 
absurdity  would  arise,  that  one  and  the  same  act  would  invest 
the  landlord  and  tenant,  each  with  a  right  of  bringing  the 
very  same  action  i^ainst  the  other. 

Few  words  are  necessary  as  to  the  action  next  in  order; 
namely  y  ejectment.  A  fortiori,  it  cannot  be  supported.  If  it 
can,  for  what  term  is  the  sheriff  to  be  commanded  by  the  writ 
of  habere  facias  possessionem  to  cause  the  said  John  Doe  to 
have  the  possession  ?  Again :  As  the  plaintiff  must  herein 
recover  by  the  strength  of  his  own  title,  upon  what  basis  is 
that  title  founded  as  against  his  landlord  ? 

We  are  next  to  examine  the  action  of  trespass  for  assault 
aud  battery,  grounded  on  the  application  of  so  much  violence 
to  the  person  of  the  tenant,  as  is  sufficient,  to  expel  him  from 
the  premises,  and  no  more.  Now,  upon  the  landlord's  en- 
try,  the  actual  possession  is,  by  operation  of  law,  immediately 
taken  out  of  the  tenant  and  vested  in  the  landlord.  The  two 
parties  being  adversely  on  the  land  together,  one  or  the  other 
of  them  must  be  a  trespasser.  And  not  only  so,  but  posses- 
sion being  once  transferred  in  this  manner,  th^  landlord's 
entry  has  a  retrospective  operation,  and  he  is  regarded,  by  a 
legal  fiction,  as  having  been  in  the  actual  enjoyment  of  his 
close,  ab  initio,  i.  e.  from  the  determination  of  the  lease ;  and 
the  tenant,  consequently  to  have  been  committing  one  con- 
tinued trespass  during  all  the  intervening  period.  But  what 
is  the  rule  of  law,  where  one  man  trespasses  on  the  soil  of 
another  ?  Clearly  this,  that  if  the  trespasser  do  not  instantly 
depart,  upon  being  requested,  such  a  degree  of  force,  short  of 
wounding,  may  be  lawfully  exerted,  as  will  suffice  to  remove 
him  from  the  premises.  Consequently,  if  the  tenant  there- 
upon declare  in  assault  and  battery,  and  the  landlord  jus- 
tify, then,  provided  the  justification  cannot  be  controverted, 
(and  it  would  appear  that  it  cannot)  the  tenant's  case  must 
fall  to  the  ground. 

And  with  regard  to  trespass  to  the  personal  chattels  of  the 
tenant,  the  landlord  may,  in  like  manner,  allege  in  justifica- 
tion that  the  plaintiff's  goods  and  chattels  were  wrongfully 
standing  in  and  .upon  the  premises  and  incommoding  him, 
the  defendant,  in  the  enjoyment  thereof,  and  that  he,  the  de- 
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fSttidtnty  therefore  removed  them,  &c.»  doing  no  unnecessary 
damage. 

Such  being  the  toiant's  prospect  of  redress^  if  he  resort  to 
an  action,  what  will  be  the  result  of  his  prosecuting  his  land- 
lord criminally,  by  an  indi<5tment  of  forcible  entry,  either 
under  the  statute  of  forcible  entry  or  at  common  law  ? 

Nothing  can  well  be  clearer  than  that  a  tenant  at  sufferance 
has  not  such  an  estate  as  is  protected  by  any  of  the  statutes 
of  forcible  entry.  He  has  a  bare  wrongful  possession,  and  his 
estate  is,  therefore,  inferior  even  to  a  tenancy  at  will.  Co.  Lit. 
676.  3  Bac.  Abr.  title  Forcible  Entry.  Hawkins's  P.  C.  c.  64. 
The  Queen  v.  Griffith,  3  Sal.  169.  Rex  v.  Bathurst,  Sayer,  225. 
Rex  V.  Wunnop,  Sayer,  142.  In  this  last  case,  the  objection  to 
the  indictment  was,  that  it  did  not  therein  appear  what  estate 
the  person  expelled  had  in  the  premises.  And  by  the  court, 
''  it  is  absolutely  necessary  this  should  appear ;  otherwise  it 
will  be  uncertain  whether  any  one  of  the  statutes  relative  to 
forcible  entries  does  extend  to  the  estate  from  which  the  ex- 
pulsion vms.  The  6  R.  2.  c.  7.  the  16  R.  2.  c.  2.  and  the 
8  H.  6.  c.  9.  do  only  extend  to  freehold  estates ;  and  the 
21  Jac.  1.  c.  16.  does  only  extend  to  estates  holden  by  tenants 
for  years,  tenants  by  copy  of  court  roll,  tenants  by  elegit, 
statute-merchant,  and  statute-staple." 

But,  on  the  other  hand,  it  seems  that  a  tenant  whose  term 
is  expired,  holding  over  by  force  after  demand  of  possession,  is 
guilty  of  a  forcible  detainer,  and  liable  under  these  same  sta- 
tutes.   Snig  V.  Shirton,  Cro.  Jac.  199. 

If  the  landlord,  therefore,  in  the  case  we  have  proposed, 
be  liable  at  all,  it  probably  is  only  to  an  indictment  for  a 
forcible  entry  at  common  law.  But  even  if  this  course  were 
adopted,  his  liability  would  be  by  no  means  so  clear  as 
is  commonly  believed.  As  a  general  rule,  it  is  certainly  true, 
that  the  preservation  of  public  peace  being  a  consideration  of 
paramount  importance  in  the  eye  of  the  law,  it  will  not  tole- 
rate such  modes  of  asserting  a  right  of  property,  as  are  calcu- 
lated to  produce  a  breach  of  the  peace.  True  also,  there  are  se- 
veral dicta  of  Lord  Kenyon  and  other  modem  judges  (and  the 
general  soundness  and  discretion  of  Lord  Ke^yon's  observations, 
even  when  extra-judicial,  entitle  these  dicta  to  the  h'i^est  con- 
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sideration),  to  the  effect  that  a  landlord  entering  with  a  strong 
hand  to  dispossess  l^  foroe  his  tenant  holding  over  unlaw- 
fully^  may  be  indicted  fw  a  fcurcible  entry  at  common  law. 
But,  on  the  other  hand,  it  is  material  to  obsenre,  that  in  a  case, 
apparently  the  only  one  wherein  an  indictment  at  common 
law,  for  a  forcible  entry,  was  ever  brought  directly  under  the 
consideration  of  that  great  judge,  he  solicitously  guarded  the 
judgment  which  he  then  delivered  against  any  interpretation 
which  could  affect  the  present  question.  The  case  alluded 
to  is  that  of  Rex  y,  Wilson,  8  T.  R.  357.  a  case  sometimes 
supposed,  but  incorrectly  so,  to  establish  the  landlord's  liabi- 
lity. The  principal  count  in  that  indictment  stated,  that  the 
defendants.  Sec  with  force  oi  arms,  unlawfulfy,  injuriously, 
aud  toith  a  strong  htmd,  entered  into  a  certain  mill,  &c.  bang 
in  the  possesion  of  one  Lewis,  and  him  the  said  Lewis,  from 
the  possession  of  the  said  premises,  ufdawfuUy,  injuriously, 
and  with  a  strong  hand,  expelled  and  put  out,  &c«  against  the 
peace,  &c.  To  this  there  was  a  demurrer,  and,  upon  argu- 
ment, judgment  was  given  for  the  crown.  In  delivering  judg- 
ment. Lord  Kenyon  expressed  himself,  generally,  that,  in  de- 
termining that  this  count  might  be  supported,  effect  would 
be  given  to  a  part  of  our  law  that  ought  to  be  preserved ; 
namely,  that  no  one  shall,  with  force  and  violence,  assert  his 
own  title,  fiut,  upon  maturer  consideration,  he  toc^  the  op- 
portunity on  a  subsequent  day  in  the  t^rm,  of  saying,  ''  We 
wish  that  the  grounds  of  our  opinion  may  be  understood.  We 
do  not  in  the  l^ast  doubt  the  propriety  of  the  decision  in  this 
case  the  other  day,  but  we  desire  that  it  may  not  be  considered 
as  a  precedent  in  other  cases  to  which  it  does  not  apply.  Per- 
haps some  doubt  may  hereafter  arise  respecting  what  Mr.  Ser- 
jeant Hawkins  says,  that,  at  common  law,  the  party  may  en- 
ter with  force  into  that  to  which  he  has  a  legal  title.  But 
without  ghing  any  opimon  concerning  that  dictum  one  way  or  the 
other,  but  leaving  it  to  be  proved  or  disproved  whenever  that 
question  shall  arise,  all  that  we  wish  to 'toy  is,  that  our  opinion 
in  this  case  leaves  that  question  untouched,  it  appearing  by  this 
indictment  that  the  defendants  unlawfully  entered,  and  there- 
fore the  court  cannot  intend  that  they  had  any  title.''  The 
passage  in  Hawkins  here  alluded  to,  is ;  ^'  It  seems  that,  at 
the  common  law,  a  man  disseised  of  lands  or  tenements  (if  he 
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could  not  prevail  l^  fair  means)  might  lawfully  regain  the  pos^ 
session  thereof  by  force^  unless  he  were  put  to  a  necessity  of 
bringing  his  action,  by  having  neglected  to  enter  in  due  time." 
This,  however,  is  far  from  being  the  dictum  of  Hawkins 
alone :  much  older  authorities  support  the  same  doctrine. — 
In  Lamb,  Justice  of  the  Peace,  tit.  Forcible  Entry,  the  position 
is  laid  down  in  almost  the  same  terms,  and  the  year  books  cited 
as  authorities.  Bracton  has  an  elaborate  chapter,  '^  De 
primo  remedio  post  disseisinam"  fol.  162  b.  to  ascertain  within 
what  time  a  party  disseised  may  reinstate  himself  by  force. 
Dalt.  c.  76.  and  Cromp.  70  a,  b.  take  the  same  view  of  this 
question,  and  so  do  Reeves,  vol.  ii.  202.  and  Blackstone, 
vol.  iv.  148.  whose  opinions  are  not  altogether  destitute  of 
weight  on  a  point  of  this  nature. 

It  may  also  be  urged,  that  there  is  a  strong  though  silent 
stream  of  precedent  in  favour  of  this  position,  no  indictment 
at  common  law  appearing  to  have  been  ever  instituted  (at  least 
with  success)  in  the  case  we  are  considering :  and,  moreover, 
that  it  receives  some  countenance  from  the  statute  6  R.  2« 
which  otherwise  would  have  been  altogether  idle  and  in- 
operative. Much  stress,  however,  is  not  to  be  laid  on  these 
last  circumstances ;  but  it  is  unquestionably  very  difficult  to 
reconcile  the  modem  dicta  we  have  mentioned,  with  this  very 
general  consent  of  ancient  writers,  the  other  way.  There  is 
no  denying  that  the  early  text-writers  must  have  been  better 
acquainted  than  we  can  possibly  pretend  to  be,  with  the  law 
as  it  stood  in  the  days  in  which  they  flourished ;  that  what 
was  law  at  any  former  period  of  our  history,  must  be  law 
still,  unless  statutable  enactments  or  adverse  decisions  have 
intervened ;  that  no  such  statutable  enactments  or  adverse 
judicial  decisions  have  intervened;  and  that,  therefore,  a 
court  of  justice  would  find  some  difficulty  in  deciding  an  in- 
dictment to  be  maintainable  at  common  law  upon  an  entry 
pursued  with  no  more  force  than  sufficient  to  re-estabUsh  a 
party  having  title  to  enter,  in  his  rightful  possession  of  the 
premises.  But,  on  the  other  hand,  the  numerous  recent 
dicta  that  are  opposed  to  this  conclusion,  the  altered  con- 
stitution of  society,  the  distinction  that  may  be  taken  be- 
tween the  case  of  a  disseisin  (to  which  alone  the  ancient 
dicta  may  be  contended  to  have  been  directed)  and  that  of 
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a  wrongful  holding  over  upon  an  entry  originally  lawful, 
and»  above  all,  the  existence  of  the  general  principle  men- 
tioned in  the  outset,  that  private  rights  are  not  to  be  asserted 
at  the  hazard  of  endangering  public  peace,  together  with 
the  temper  of  the  courts  to  give  effect  in  every  conjuncture 
to  a  rule  so  conducive  to  tranquillity,  all  these  circumstances 
in  co-operation,  render  it  not  improbable  that  such  an  indict- 
ment would  in  the  present  day,  be  held  sustainable. 

When  we  recollect,  however,  that  a  tenant  so  dispossessed, 
could  obtain,  by  indicting  his  landlord,  no  restitution  of  pos- 
session, and  must  be  put  to  considerable  expense,  without  any 
equivalent  or  compensation ;  and  also,  that  the  punishment 
inflicted  upon  the  landlord  (supposing  the  indictment  to  lie) 
would  probably,  unless  in  an  outrageous  case,  be  merely  no- 
minal ;  this  part  of  the  question  will  not  appear  very  likely 
to  be  soon  decided. 

In  conclusion,  it  may  be  useful  to  remark,  that,  if  the  land- 
lord can  obtain  possession  without  violence,  during  the  ab- 
sence though  only  temporary  of  the  tenant  and  his  family, 
there  would  seem  to  be  no  pretence  for  calling  the  entry  a 
forcible  one.  With  respect  to  what  will  constitute  a  forcible 
entry,  there  must  exist  a  close  analogy  between  forcible  en- 
tries under  the  statutes  and  forcible  entries  at  common  law ; 
and  it  has  been  held,  with  regard  to  the  former,  that  if  a  man 
open  the  door  with  a  key,  or  enter  by  an  open  window,  or  if 
the  entry  be  without  the  semblance  of  force,  as  by  coming 
in  peaceably,  enticing  the  ownek*  out  of  possession,  and  after- 
wards excluding  him  by  shutting  the  door,  without  other 
force — these  vrill  not  be  forcible  entries.  But  for  the  various 
shades  by  which  cases  of  this  sort  may  be  distinguished, 
we  must  refer  our  readers  to  the  express  treatises  on  the 
subject,  in  Bum's  J.  P.,  Hawkins's  P.  C,  Comyn's  Dig.,  and 
Bacon's  Abr. 
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ON  THE  CUSTOM  OF  MAKING  ALLOWANCES  OUT  OF  THE  POOR- 
RATE  TO  ABLE-BODIED  LABOURERS  IN  INCREASE  OF  THEIR 
WAGES. 

There  are  now  depending  in  parliament  several  bills 
for  the  amendment  and  alteration  of  the  poor  laws.  It  is 
not  our  intention  at  present  to  give  any  detail  of  their  various 
provisions,  or  of  the  different  plans  of  improvement  suggested 
by  different  members  of  the  legislature.  But  there  is  one 
part  of  these  laws  to  which  we  are  anxious  that  the  public 
attention  should  be  more  generally  directed.  It  is  well  known 
that  a  system  has  grown  up,  in  several  of  the  southern  coun- 
ties, of  paying  a  certain  portion  of  the  wages  of  agricultural 
labourers  out  of  the  poor  rates.  There  are,  it  seems,  about 
sixteen  counties  over  which  this  practice  has  spread,  and  in 
these  it  is  completely  established.  The  quantum  to  be  paid 
to  each  labourer  by  the  parish  is  settled  and  well  known  both 
by  the  parish  officer  and  the  pauper,  and  in  most  parishes  it 
is*  contingent  on  the  number  of  children  which  the  pauper  has. 
The  tendency  of  this  abuse  of  the  poor  law  is  self-evident : 
in  fact,  those  counties  in  which  the  abuse  exists  are  separable 
from  others  in  which  it  does  not  exist,  by  a  line,  on  one  side 
of  which  are  high  wages  and  low  rates,  on  the  other  low 
wages  and  high  rates.* 

This  important  branch  of  the  poor  law  system  was  brought 
under  the  notice  of  the  House  of  Commons  by  Mr.  Slaney, 
on  the  1 7th  of  April  last.  On  that  day  he  moved  for  leave  to 
bring  in  a  bill  to  declare  and  amend  the  existing  law  relating 
to  able-bodied  paupers.  His  motion  embraced  other  objects 
connected  with  the  administration  of  the  poor  laws  ;  but 
to  those  it  is  not  our  intention  at  present  to  advert.  The 
one  which  we  have  mentioned  above  is  the  subject  of  the 
following  remarks.  We  shall  limit  ourselves  even  more 
closely ;  for  it  is  to  one  part  only  of  that  subject,  to  which 
we  mean  to  confine  ourselves.  Remarkable  as  is  that  state 
of  things  to  which  we  have  just  alluded,  and  important  as 

'  Mr.  Slaney *s  speech  in  the  House  of  Commoos,  17th  of  April. 
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its  consequences  most  be  to  the  morals  and  independence  of 
the  poor,  it  fbrms  no  part  of  our  present  plan,  either  to  ex- 
amine ^be  causes  wbcaice  the  system  originated,  or  to  trace 
out  the  consequences  that  may  ultimately  flow  from  it  It 
is  sufficient  for  as  to  enquire  into  the  legality  of  the  practice 
such  as  we  find  it :  we  leare  it  to  the  legislatare  to  decide  on 
its  expediency* 

The  question  which  we  propose  to  discuss  is  the  following : 
Whether  able-bodied  persons  in  full  work,  but  at  wages  insuf- 
ficient for  the  maintenance  of  themselves  and  their  families, 
are  entitled  to  parochial  relief. 

Most  of  our  readers  will  be  aware  that  this  question,  or 
one  precisely  similar  to  it,  came  before  the  court  of  king's 
bench  in  Rex  t.  CoUett,  2  Barn.  &  Ores.  324.  The  only  dif- 
ference was,  that  in  the  case  just  cited,  pecuniary  relief  had 
been  given  to  able-bodied  workmen  out  of  employment ;  in 
the  case  under  discussion,  relief  is  given  to  paupers  in  full 
work.  The  court  of  king's  bench  gave  no  opinion  on  the  case 
submitted  to  them,  but  said  that,  before  they  determined 
whether  the  overseers  were  or  were  not  justified  in  giving  pe- 
cuniary relief  to  the  unemployed  poor,  the  case  must  go 
down  to  the  sessions  again,  that  the  court  might  be.  informed 
whether  any,  and  if  any,  what  endeavours  had  been  made  to 
procure  employment  for  them. 

The  question  which  we  are  now  considering  cannot  be  got 
rid  of  like  the  question  in  Rex  v.  Collett  The  parish  ofiicers 
cannot  be  called  upon  to  set  to  work  paupers  who  are  already 
fully  employed.  So  that  the  simple  question  remains,  whe- 
ther the  parish  officers  are  authorized  by  the  statute  43  Elit. 
c.  2.,  or  otherwise,  to  relieve  p&upers  circumstanced  as  above 
described.  We  are  of  opinion  that  they  are  not ;  and  for  the 
following  reasons : 

Many  provisions  for  the  relief  of  the  poor  were  made  by  the 
legislature  before  the  passing  of  the  43  Eliz.  c.  2.  All  of  them 
are  confined  to  the  same  objects ;  the  relief  of  '^  impotent,  8ic« 
persons,  being  not  able  to  work,"  and  the  punishment  of 
sturdy  beggars  and  others  who  refuse  to  work.  The  first  le- 
gislative enactment  for  setting  to  work  the  able-bodied  po<Mr,  is 
contained  in  the  14  £liz«  c.5.  s.  23.  It  provides  that  **  three 
justices  of  the  peace,  whereof  one  sh^l  be  of  the  quorum. 
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With  the  surplusages  of  the  said  collections,  &c.  (the  said 
poor  and  impotent  people  satisfied  and  provided  for),  shall  by 
their  discretions,  in  such  convenient  place  and  places  within 
their  shires  as  they  shall  think  meet,  place  and  settle  to  work 
the  rogues  and  vagabonds  that  shall  be  disposed  to  work,  bom 
within  their  said  counties,  or  there  abiding  for  the  most  part 
within  the  said  three  years,  there  to  be  holden  to  work  by  the 
oversight  of  the  said  overseers  to  get  their  livings,  and  be 
sustained  only  upon  their  labour  and  travail." 

Next  to  this  statute  follows  that  of  the  18  Eliz.  c.  3.,  made 
to  amend  the  former  act  This  statute  makes  further  provi^  ' 
sion  for  setting  to  work  such  poor  and  needy  persons  as  were 
able  to  do  work,  but  stood  in  need  of  relief.  The  law  remained 
in  this  state  till  the  passing  of  39  &  40  Eliz.  c.  3.  That  act 
made  further  provision  for  the  relief  of  the  impotent,  and  the 
employment  of  the  able-bodied  poor.  The  43  EUz.  c  2.  em- 
bodied all  the  provisions  in  the  former  acts,  which  the  expe- 
rience of  their  operation  suggested  as  expedient.  By  that 
statute  it  is  enacted,  that  the  churchwardens  and  overseers  of 
the  poor,  or  the  greater  part  of  them,  should  take  order  from 
time  to  time,  with  the  consent  of  two  or  more  justices  of 
the  peace,  for  setting  to  work  the  children  of  all  such  whose 
parents  should  not  by  the  said  churchwardens  and  overseers, 
or  the  greater  part  of  them,  be  thought  able  to  keep  and  main- 
tain their  children,  and  also  for  setting  to  work  all  such  per- 
sons married  or  unmarried,  having  no  means  to  maintain 
them,  and  use  no  ordinary  and  daily  trade  of  life  to  get  their 
living  by:  and  also  to  raise  weekly  or  otherwise  by  taxation 
of  every  inhabitant,  &c.  a  convenient  stock  of  flax,  hemp, 
wool,  thread,  iron  and  other  necessary  ware,  and  stuff  to  set 
the  poor  on  work,  and  also  competent  sums  of  money  for  and 
towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind, 
and  such  other  among  them  being  poor  and  not  able  to  work ; 
and  also  for  the  putting  out  of  such  children  to  be  appren- 
tices." There  seems  to  be  nothing  in  any  of  the  enactments 
of  this  statute,  or  of  those  which  preceded  it^  that  can  be  so 
construed  as  to  impower  the  overseers  to  give  relief  to  able- 
bodied  persons  in  any  other  manner  than  by  setting  them  to 
work.  In  Rex  v.  Collett,  the  overseers  had  given  pecuniary 
relief  to  able-bodied  persons  who  were  out  of  employment. 


Wages  and  Poor  Rates.  93 

and  it  was  argued  in  support  of  what'  they  had  done,  that 
labourers  out  of  employment,  and  who  were  unable  to  procure 
employment,  came  within  the  description  of  ''  impotent  per* 
sons"  whom  the  43  Eliz.  c.  2.  directs  the  overseers  to  relieve. 
An  obiter  dictum  of  Eyre  J.  in  Waltham  v.  Sparkes,  Skin. 
556.  Comb.  320.  was  cited  in  favour  of  this  interpretation  of 
the  word  ''  impotent/'  but  it  is  an  interpretation  which  can 
scarcely  be  forced  upon  that  word,  and  which  is  inconsistent 
with  the  meaning  that  has  been  put  upon  that  word  in  several 
decided  cases.'  But,  be  this  as  it  may,  it  would  be  a  clear 
misapplication  of  terms  to  describe  as  ''impotent^'  able-bodied 
labourers  in  full  work.  It  was  contended  by  counsel,  in  the 
argument  in  Rex  v.  Collet,  that  the  preamble  to  the  8th  &  9th 
Will.  III.  c.  30.  shewed  that  labourers  out  of  employment 
were  then  considered  by  the  legislature  entitled  to  parochial 
relief  on  that  ground.  The  preamble  alluded  to  begins  as  fol« 
lows :  Forasmuch,  as  many  poor  persons  chargeable  to  the 
parish,  township,  or  place  where  they  live,  merely  foi  want  of 
work,  would  in  any  other  place  where  sufficient  employment 
is  to  be  had  maintain  themselves  and  families."  The  answer 
to  the  inference  drawn  from  this  preamble  is  obvious,  and  was 
given  to  it  when  that  argument  was  used.  It  was  not  denied 
that  persons  might  become  chargeable  ^*  merely  for  want  of 
wOTk,"  but  it  was  said  that  such  reUef  only  should  be  given 
as  was  pointed  out  by  the  43  Eliz.  c.  2. :  that  such  persons 
were  to  be  relieved  by  having  work  found  for  them,  and  in  no 
other  manner ;  that  the  legislature  never  contemplated  any 
different  mode  of  relief,  whether  the  labour  should  be  profit- 
able or  not :  that  the  second  section  of  that  act  was  a  clear 
legislative  recognition  of  this  principle ;  for  in  that  section,  it 
was  expressly  stated,  that  the  enactment  therein  contained, 
was  made  **  to  the  end  that  the  money  raised  only  for  die  re- 
lief of  such  as  were  as  well  impotent  as  poor  might  not  be 

'  See  Rex  v.  Gully,  I  BoU.  366.  Rex  v.  Littoo,  ib.  Anon.  5  Mod.  397.  Kil- 
beck's  ca»e,  2  Keb.  37.  pi.  79.  It  may  also  l>e  remarked,  that  the  13  &  14  Car.  II. 
c.  12.  t.  3.  speaking  of  labourers  going  out  of  their  own  parish  to  work  in  harvest, 
lays,  "  if  such  persons  shall  not  return  when  their  work  is  finished,  or  thall  fall  sick 
or  impotent  tchilft  they  are  in  the  said  toorfc,  it  shall  not  be  accounted  a  settlement." 
From  the  manner  in  which  the  word  '*  impotent"  is  used  in  this  statute,  the  legisla- 
ture appears  to  have  considered  it  is  as  synonymous  with  *'  unable  to  work/'  not*' un- 
able to  procure  work." 
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misapplied  and  consumed  by  the  idle,  sturdy^  and  disorderly 
beggars."  We  believe  this  to  be  a  sufficient  and  satisfactory 
answer  to  any  inference  drawn  from  the  preamble  of  the  8th 
&  9th  WiU.  IIL  c.  30. 

By  the  43  Eliz.  c.  2.  competent  sums  of  money  are  to  be 
raised  ^^  for  the  necessary  relief  of  the  lame,  impotent^  old, 
blind,  and  such  other  among  them  being  poor  and  not  able  to 
work,^'  We  are  at  a  loss  to  conceive  how  the  description  here 
given  of  the  persons  who  are  to  receive  pecuniary  relief,  can 
be  applicable  to  able-bodied  labourers  in  full  work.  Yet  those 
who  contend  for  the  legality  of  the  payments  which  are 
every  day  made  out  of  the  poor  rates  to  such  persons,  must 
go  this  length ;  unless  indeed  the  authority  of  the  oveme&rs  to 
give  relief  in  such  cases,  is  derived  from  some  subsequent 
statute.  For  in  the  43  Eliz.  c.  2.,  there  is  no  other  description 
given  of  the  persons  who  are  to  receive  pecuniary  rehef :  there 
is  no  description  given  of  the  persons  entitled  to  any  other 
kind  of  parochial  rehef  than  merely  the  receiving  employm^it 
which  can  be  made  to  comprehend  within  it  the  class  of  per^ 
sons  we  are  now  speaking  of.  Indeed  the  legislature  of  that 
peiiod  shews  distinctly  that  it  was  not  th^r  intention  that 
able-bodied  labourers  should,  under  any  circumstances,  re- 
ceive pecuniary  assistance.  For  the  statute  43  Eliz.  c.2.  s  1. 
mentions  both  the  unemployed  and  employed  labouring  poor ; 
and  it  points  out  the  manner  in  which  the  overseers  are  to  act 
towards  each.  It  directs  that  the  unemployed  are  to  be  set  to 
work.  It  also  expressly  mentions  the  class  of  persons  now 
under  consideration ;  viz.  the  employed  poor,  who  are  unable 
to  keep  and  maintain  their  families,  and  it  points  out  the  manner 
in  which  the  parish  officers  shall  act  towards  them.  It  directs 
that  the  overseers  shall  take  order,  from  time  to  time,  for  set^ 
ting  to  work  their  children  ;  but  it  gives  no  power  of  granting 
them  reUef  in  any  other  manner.  The  omission  of  ail  men- 
tion of  pecuniary  relief,  shews  that  was  not  the  intention  of 
the  legislature  of  the  43  Eliz.  that  pecuniary  relief  should  un- 
der such  circumstances  be  given. 

Assuming  then  that  the  statute  43  Eliz.  c.  2.  does  not  au- 
thorize the  overseers  to  give  relief  to  the  able-bodied  poor 
when  in  full  work,  it  remains  to  be  considered,  whether  by  any 
subsequent  statute  such  authority  is  given  them . 
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The  36  Geo.  III.  c  23.  is  sometimes  quoted  as  having  this 
efiect'.    Let  us  examine  the  object  which  that  statute  had  in 
view.    The  statute  9  Geo.  1.  c.  7.  s.  4.  enacted,  that  if  any 
poor  person  should  refuse  to  be  lodged  in  the  poor-house,  he 
should  not  be  entitled  to  receive  collectioa  or  relief  from  the 
churchwardens  and  overseers  of  the  poor.    The  36  Geo.  III. 
c.  23.  after  reciting  that  the  above  provision  had  been  found 
to  be  inconvenient  and  oppressive,  inasmuch  as  it  often  pre* 
vented  an  industrious  poor  person  from  receiving  such  occa^ 
sional  relief  as  was  best  suited  to  his  peculiar  case,  goes  on 
to  enact,  that  "  it  should  be  lawful  for  the  overseer  of  any 
parish,  with  the  approbation  of  the  parishioners,  or  the  ma- 
jority of  them,  in  vestry  assembled,  or  with  the  approbation 
in  writing  of  any  of  his  Majesty's  justice  or  justices  of  the 
peace,  usually  acting  in  and  for  the  respective  district,  to  dis- 
tribute and  pay  collection  and  rehef  to  any  industrious  poor 
person  at  his  own  house,  under  certain  circumstances  of  tem- 
porary illness  or  distress,  and  in  certain  cases  respecting  such 
poor  person  or  his  family ;  or  respecting  the  situation,  health, 
or  condition  of  the  poor  house,  although  such  poor  perscm 
should  refuse  to  be  lodged  within  tiie  poor-house,  any  thing 
in  the  said  act  9  Geo.  I.  to  the  contrary  notwithstanding. 
By  sec.  2.  it  is  enacted  that  any  justice  of  the  county,  &c.  may, 
at  his  discretion,  direct  and  order  collection  and  relief  to  any 
industrious  poor  person,  and  he  shall  be  entitled  to  ask  and 
receive  such  relief  at  his  own  home,  notwithstanding  a  con* 
tract  shall  have  been  made  for  lodging  and  employing  all  the 
poor  of  the  parish  in  the  poor-house. — Sec.  3.  Provided  always 
that  the  special  cause,  as  hereinbefore  mentioned,  of  oi*dering 
and  directing  collection  or  relief  to  any  poor  person  at  his  own 
home,  be  assigned  and  written  on  each  order  for  relief,  given 
and  directed  by  any  justice  as  aforesaid."    Taking  the  whole 
of  this  enactment  together,  it  is  plain  that  it  was  not  the  in- 
tention of  the  legislature  to  give  a  claim  for  relief  to  any  class 
of  persons  not  before  entitled  to  it ;  but  to  regulate  the  man- 
ner in  which  the  relief  should  be  given.     It  cannot  escape  the 
observation  of  any  one,  that  the  words  "  under  certain  cir- 
cumstances of  temporary  illness  or  distress,"  Sec.  g-overn  the 
whole  that  follows  them.    When  the  2ud  section  enacts  that 
a  justice  may  order  relief  to  any  industrious  poor  person,  at 
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his  own  homei  its  enaetment  is  controlled  by  the  proviso  of 
the  third  section,  that  the  ''  special  cause,  as  hereinbefore  men- 
tioned/' of  ordering  relief,  be  assigned  on  each  order.  The 
*'  special  cause  as  hereinbefore  mentioned"  can  have  refer- 
ence to  nothing,  but  to  the  ^'  certain  circumstances  of  tempo- 
rary illness,"  8cc.  Those  circumstances  of  temporary  illness, 
8cc.  are  the  only  causes  of  granting  relief,  which  have  been 
mentioned  in  the  preceding  part  of  the  statute.  If  the  above 
be  the  proper  construction  of  the  statute,  and  it  is  incapable 
of  any  other,  the  legality  of  giving  relief  out  of  the  poor-rate 
to  able-bodied  labourers  is  unaffected  by  its  enactments,  and 
the  practice  is  therefore  legal  or  otherwise,  according  as  it  is 
or  is  not  sanctioned  by  the  43  Eliz.  c.  2. 

The  force  of  this  argument  will  appear  more  strongly,  if  the 
object  be  kept  in  view  for  which  the  36  Geo.  III.  c.  23.  was 
passed.  It  has  already  been  stated,  that  the  9  Greo.  I.  de- 
prived the  poor  of  all  right  to  parish  relief,  unless  they  con- 
sented to  be  lodged  in  the  poor-house.  The  36  Greo.  III.  c.  23. 
was  intended  so  far  to  diminish  the  rigouir  of  the  9  Geo.  I.  as 
to  obviate  the  necessity  of  sending  the  distressed  to  the  poor- 
house,  under  all  circumstances ;  and  for  that  purpose  it  was 
enacted  that  thay  might,  '^  under  certain  circumstances,"  be 
relieved  at  their  own  homes.  It  was  not  the  intention  of  this 
enactment  to  add  a  new  class  of  persons  to  those  already  en- 
titled to  relief;  but  to  provide  that  those,  who  were  already 
entitled  thereto  by  the  43  Eliz.  might,  under  certain  circum- 
stances, be  relieved  without  being  compelled  to  go  into  the 
poor-house. 

The  next  statute,  bearing  upon  this  subject,  is  the  55  Geo.  III. 
c.  137.  The  third  section  of  this  act  extends  the  time  dur- 
ing which  relief  might  be  given  under  the  provisions  of 
36  Geo.  III.  c.  23.  The  orders  of  relief  to  poor  persons  at  their 
own  homes,  given  under  the  last  mentioned  statute  by  one  or 
more  justices,  were  to  continue  in  force  for  one  mondi  only ; 
and  they  could  only  be  continued  from  month  to  month,  by  an 
order  of  two  justices.  The  55  Geo.  III.  c.  137.  s.  3.  after  re- 
citing the  powers  given  to  justices  by  the  36  Geo.  III.,  and 
that  it  was  expedient,  that  justices  should  be  empowered  to 
order  relief  to  be  paid  to  poor  persons,  in  the  cases  mentioned 
in  the  said  act,  for  longer  periods  than  one  month  at  a  time. 
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enacts  *^  that  it  should  be  lawful  for  any  justice  or  justices  of 
the  peacCy  in  the  cases  and  in  the  manner  mentioned  in  the  said 
act,  to  direct  and  order  relief  to  be  paid  to  any  poor  person  at 
his  own  home,  for  any  period  not  exceeding  three  months,  and 
that  two  justices  might  make  a  further  order  for  the  like  pur- 
pose, for  any  period  riot  exceeding  six  months.     Our  only  ob- 
ject in  citing  this  statute,  has  been  to  make  it  clear  that,  al- 
though it  extends  the  time  for  which  a  justice  may  order 
relief  to  be  given  to  the  poor  at  their  own  homes,  it  does  not 
make  any  difference  as  to  the  class  of  persons  to  whom  relief 
is  to  be  given,  or  in  the  circumstances  in  which  it  is  to  be 
given.     We  are  not  aware  of  any  subsequent  statute  which 
affects  this  question,  unless  it  be  69  Geo.  III.  c.  12.  s.  5.  and 
that  section  merely  enacts,    that  every  order  of  relief^  in 
parishes  not  having  a  select  vestry,  shall  be  made  by  two  or 
more  justices ;  that  every  such  order  shall  specify  the  special 
cause  of  granting  relief,  and  that  no  such  order  shall  be  in 
force  for  any  longer  time  than  one  month,  from  the  date 
thereof. 

If  the  preceding  remarks  be  correct,  the  parish  officers  are 
not  authorised  by  the  43  Eliz.  c.  2.  to  give  relief,  out  6f  the 
poor  rate,  to  all  able-bodied  paupers  in  full  work.  We  have 
also  shewn  that  the  36  Geo.'III.  c.  23.,  the  only  statute  which 
is  even  asserted  to  have  extended  the  power  of  the  overseers 
in  this  respect,  does  not  empower  them  to  give  relief  to  the 
poor  at  their  own  homes,  except  "  under  certain  circum- 
stances of  temporary  illness  or  distress,  and  in  certain  cases 
respecting  a  poor  person  or  his  family,  or  respecting  the  con- 
dition, &c.  of  the  poor-house."  We  presume,  therefore,  that 
we  have  fairly  established  that  the  practice,  which  we  have 
been  alluding  to,  is  illegal,  unless  its  supporters  can  shew 
that  abk'bodied  labourers  in  full  work,  are  to  be  considered 
**  under  certain  circumstances  of  temporary  illness  or  dis- 
tress,*' or  that  their  case  is  one  of  those  "  certain  cases,  re- 
specting such  poor  person  or  his  family,  or  respecting  the  con- 
dition of  the  workhouse,"  in  which,  only,  it  was  the  intention 
of  the  legislature  that  relief  should  be  given  to  the  poor  at 
their  own  homes.  There  is  no  pretence  for  saying  that  poor 
persons,  circumstanced  like  those  whom  we  are  now  speaking 
of,  are  "  under  circumstances  of  temporary  illness,  or  dis- 
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tress."  And  we  trust  we  have  already  shewn  that  by  the 
**  certain  cases  respecting  poor  perscms  or  ather  families,  or 
respecting  the  condition  of  the  workhouse/'  the  legislature  of 
the  36  Greo.  III.  meant  certain  of  those  cases,  only,  where  the 
poor  persons  or  his  family  were,  by  the  laws  then  in  force,  en- 
titled to  relief. 

On  a  careful  review  of  the  whole  case,  we  have  come  to  the 
conclusion  that  the  practice  of  paying  a  part  of  the  wages  of 
able-bodied  labourers  out  of  the  poor  rate  is  a  misapplication  of 
that  fund*  We  are  also  of  opinion  that,  independent  of  its 
being  a  misappUcation  of  the  poor  rate,  it  perverts  the  whole 
system  of  the  poor  laws,  by  introducing  a  species  of  relief, 
which  it  was  not  the  intention  of  the  legislature,  either  in  the 
time  of  Elizabeth,  or  in  any  subsequent  reign,  to  introduce. 
The  object  of  the  poor  laws  is,  that  the  impotent  poor  should 
be  relieved,  and  that  the  able-bodied  should  be  set  to  work. 
But  as  to  eking  out  the  wages  of  able-bodied  labourers,  when 
ever  those  wages  are  too  low,  that  is  a  practice  which  these 
laws  no  where  recognize,  and  which  they  certainly  do  not 
sanction*  ^*  According  to  the  poor  laws,  he  who  is  able  to 
labour  is  to  be  maintained  by  labour  only,  and  nothing  is  to 
be  provided  for  him  but  a  means  of  employment"^ 


ON  THfi  EFFECT  OF  AN  ASSIGNMENT  BY  THE  HUSBAND,  FOB 
A  VALUABLE  CONSIDERATION,  OF  HIS  WIFE'S  LEGAL  CHOSEa 
IN  ACTION,  AS  AGAINST  HER  SURVIVING. 

The  degrees  by  which  our  law  of  property  has  been  elabo- 
rated from  a  few  simple  maxims,  into  the  vast  and  complicated 
system  we  have  now  to  deal  with,  could  not  perhaps  be  better 
illustrated  than  by  a  review  of  the  cases  which,  from  time  to 
time,  have  come  under  the  consideration  of  the  courts  of  law 
and  equity,  relative  to  the  mutual  rights  of  the  parties  to  the 
marriage  contract  But,  however,  interestii^g  such  an  investi- 
gation might  be  to  the  juridical  philosopher,  a  subject  of  in- 

1  Per  Best  J.  in  Rex  v.  the  Justices  of  the  N.  R*  of  York^re.  2  Bam.  6c 
Cies8.292. 
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qniry  more  immediately  usefal  presents  itself  to  our  notice. 
The  transactions  hourly  arising  out  of  the  relation  of  husband 
and  wife  are  so  numerous  and  complex,  that  the  existence  of  a 
doubt  on  the  legal  effect  of  any  of  them,  is  a  great  practical 
evil ;  in  removing  which  we  shall  endeavour  to  assist,  by  ex- 
tracting the  principles  of  the  cases  relating  to  the  point  we 
have  selected  for  discussion. 

The  courts  of  equity,  in  dealing  with  such  property  of  a 
married  woman  as  comes  under  the  denomination  of  a  '^  chose 
in  action,''  have  ever  professed  to  observe  in  their  decisions  an 
analogy  to  the  rule  of  law  which  leaves  to  a  wife  surviving  her 
husband,  the  full  benefit  of  that  property,  unless  it  shall  have 
been  '*  reduced  into  possession"  by  the  husband  during  the 
coverture.*  They  have  at  the  same  time,  in  recognizing  and 
enforcing  assignments  of  choses  in  action  (if  made  for  valuable 
consideration),  proceeded  directly  in  opposition  to  another  le- 
gal principle ;  which,  with  a  view  of  preventing  litigation, 
forbids  the  transfer  of  interests  of  that  nature.*  Hence  the 
effect  of  an  assignment  of  a  married  woman's  choses  in  action 
has  been  frequently,  during  a  long  series  of  years,  a  subject  of 
doubt  and  discussion  in  the  courts  of  equity.  Parties  in- 
terested under  assignments  of  various  descriptions,  have 
struggled,  by  means  of  the  jurisdiction  of  those  courts,  to  estab- 
lish their  claims  to  personal  property  of  this  nature  belonging 
to  married  women,  in  opposition  to  the  legal  right  by  survivor- 
ship of  the  latter.  Availing  themselves  of  the  determination 
of  the  courts  of  equity  to  support  assignments  of  choses  in 
action,  those  parties  have  pressed  them  to  proceed  from  the 
open  infringement  of  one  legal  principle,  to  the  virtual  aboli- 
tion of  another ;  by  putting  such  an  "  equitable"  construc- 
tion upon  that  requisition  of  the  law  by  which  the  wife's 
choses  in  action  must  be  '^  reduced  into  possession/'  as  would 
bring  assignments  of  them  within  the  terms  of  the  rule. 
Amidst  the  multitude  of  decisions  upon  this  subject,  some  of 
which  overturn  the  preceding,  and  many  of  which  appear  to 
have  been  decided  upon  irreconcilable  principles,  it  is  satis- 
factory to  observe  that  the  courts  of  equity  have  in  later  times 
become  more  and  more  anxious  to  preserve  from  innovation 

<  Co.  Lit.  351  a.  *  Ibid.  214.  a.    Ibid.  232.  h.    Butl.  No.  1. 
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the  ancient  legal  rule  in  favour  of  the  wife ;  and  to  restore  it, 
where  it  had  been  violated,  to  its  primitive  integrity. 

One  question  with  reference  to  it,  appears  to  some  to  be 
still  open  to  discussion  ;  namely,  the  effect  of  an  assignment  bif 
the  husband  J  or  valuabk  consideration  of  his  wife's  legal  chases  in 
action^  as  against  the  wife  surviving. 

We  propose,  therefore,  succinctly  to  consider,  with  reference 
to  the  terms  of  the  rule,  and  the  principal  decisions  bearing 
upon  this  question,  what  ground  there  is  for  supposing  such 
an  assignment  to  be  good  in  equity,  cis  against  the  wife  sur- 
viving, in  the  event  of  the  husband's  dying  before  the 
assignee  shall  have  gained  possession  of  the  property.  In 
order  to  simplify  the  inquiry,  it  will  be  proper  to  exclude  from 
it  any  notice  of  the  effect  of  a  settlement  before  marriage,  by 
the  husband  upon  his  wife,  in  rendering  him  (in  equity)  a  pwr- 
fhaser  of  her  choses  in  action ;  and  also  to  avoid  touching 
upon  that  (until  lately)  much  contested  ground,  the  effect  of 
an  assignment  of  the  wife's  reversionary  or  contingent  choses  in 
action. 

The  doctrine  of  the  law  is  thus  laid  down  by  Lord  Coke. — 
"  Marriage  is  an  absolute  gift  of  all  chattels  personal  in  pos- 
session in  the  wife's  own  right,  whether  the  husband  survives 
the  wife  or  no;  but  if  they  be  in  action,  as  debts  by  obligation, 
contract,  or  otherwise,  the  husband  shall  not  have  them  unless  he 
and  his  wife  recover  them/'^  It  is  thus  expressed  by  a  modem 
writer  on  the  law  of  husband  and  wife.  "  Marriage  is  only  a 
qualified  gift  to  the  husband  of  the  wife's  choses  in  action, 
viz.  upon  condition  that  he  reduce  them  into  possession  during 
its  continuance ;  for,  if  he  happen  to  die  before  his  wife,  with- 
out having  reduced  such  property  into  possession,  she,  and 
not  his  personal  representatives,  will  be  entitled  to  it"^  The 
firat  of  these  propositions  sufficiently  denotes  what  description 
of  property  is  the  subject  of  our  present  consideration ;  and 
the  terms  employed  in  both  in  stating  the  requisition  of  the 
law  respecting  it,  are  so  plain  as  to  seem  to  require  no  ex- 
planation. Some  legal  writers,  however,  have  thought  it  ne- 
cessary to  tell  us  "  what  is  a  reduction  into  possession ;"  and, 
classing  with  the  actual  receipt  of  the  property,  certain  other 
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acts  and  proceedings^  not  attended  with  the  occupation  of  it^ 
have  assumed  in  the  outset,  that  the  law  has  employed  the 
terms  '*  reduction  into  possession/'  in  a  technical  sense,  con- 
tradictory to  their  primitive  signification.  If  there  were  any 
established  modes  by  which  property  of  the  wife  remaining 
*'  in  action,"  at  the  time  of  the  husband's  decease  (unaflPected 
by  the  operation  of  a  settlement  before  marriage)  could  be 
vested  in  his  representatives,  to  the  exclusion  of  the  wife,  the 
simplest  course  would  be,  after  laying  down  the  rule,  to 
state  these  modes  of  acquisition  as  exceptions  to  it.  But  to 
state,  as  instances  of  reduction  into  possession,  acts  unattended 
by  occupation  of  the  property,  is  most  unnecessarily  to  bring 
upon  the  phraseology  of  the  law  the  highest  reproach  which  can 
be  cast  upon  language  employed  to  express  *'  rules  of  civil  con- 
duct" for  the  governance  of  the  community,  namely,  that  of 
being  an  arbitrary  jargon  in  which  the  terms  employed  some- 
times signify  the  reverse  of  what  they  convey  to  the  under- 
standings of  the  community.  Thus  a  learned  writer*  has  laid 
it  down  that  ''  the  acts  to  effect  the  purpose  of  reducing  the 
wife's  choses  in  action  into  possession  must  be  such  as  to 
change  the  property  in  them,  or  in  other  words,  must  be 
something  to  divest  the  wife^s  right,  ^nd  to  make  that  of  the 
husband  absolute ;  such  as  a  judgment  recovered  in  an  action 
commenced  by  him  alone,  or  an  award  of  execution  upon  a 
judgment  recovered  by  him  and  his  wife,  or  receipt  of  the  moneys 
or  a  decree  in  equity  for  payment  of  the  money  to  him,  or  to  be 
applied  to  his  use."  There  appears  to  be  here  an  inaccuracy 
of  classification  which  may  lead  to  confusion  of  ideas,  and 
to  conclusions  not  merely  erroneous,  but  prejudicial  to  the 
rights  of  innocent  parties.  A  chose  in  action  is  defined  to  be 
property  recoverable  by  suit  or  action  at  law.*  Now  the 
effect  of  a' judgment  or  decree  is  to  change  the  nature  of  the 
subject  matter.  The  property  ceases  to  be  a  thing  for  the  re- 
covery of  which  an  action  or  suit  must  be  brought,  and  is 
thereby,  and  not  by  any  conceivable  effect  upon  the  possession, 
taken  out  of  the  application  of  the  rule  which  gives  to  the 
wife  surviving,  such  property  originally  her's  as  remains  "  in 
action"  at  the  time  of  her  husband's  decease.  As  on  the  con- 
trary,  in  the  case  of  an  assignment  of  a  chose  in  action,  that 
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is,  of  the  husband's  right  to  reduce  the  thing  into  possession, 
there  is  (as  the  very  terms  imply)  the  same  necessity  on  the 
part  of  the  assign^e^  as  on  that  of  the  assignor,  of  bringing  an 
action  for  the  recovery  of  the  possession,  we  cannot,  without 
absurdity,  attempt  (as  has  been  sometimes  done)  to  reason, 
from  the  effect  of  a  judgment,  or  decree,  to  that  of  a  transfer 
of  the  right  of  action. 

That  an  intention  on  the  part  of  the  husband  to  reduce  the 
"  chose"  into  possession,^  or  his  actually  deriving  a  pecuniary 
advantage  from  it,  short  of  the  actual  reduction  of  the  whole, 
(as  by  receipt  of  part,  aQd  of  interest  on  the  residue)  will  not 
bar  the  wife's  claim,  is  settled.*  If,  therefore,  the  assignment 
of  the  wife's  chose  in  action  for  valuable  consideration  defeats 
the  wife's  title  by  survivorship,  it  must  be  upon  grounds  pecu- 
liar to  itself. 

It  was  formerly  contended,  and  several  times  decided,  that 
even  an  involuntary  aSisignment,  (as  in  case  of  bankruptcy) 
defeated  the  right  of  the  wife.  Thus  in  Bosvil  v.  Brander,* 
(in  1718)  where  a  feme  mortgagee  in  fee  married  a  person 
who  became  a  bankrupt,  and  died,  the  widow  brought  her 
bill  against  the  assignees  for  recovery  of  the  title  deeds*  Sir 
Joseph  Jekyll,  after  deciding  first  in  favor  of  the  widow,  ulti- 
mately dismissed  her  bill.  He  grounded  his  judgment  upon 
a  distinction  now  cleiurly  untenable,  and  at  the  same  time  ad- 
mitted a  principle  which  seems  irreconcilable  with  his  decision. 
*'  It  might"  he  said,  *'  have  been  a  matter  of  different  con- 
sideration, if  the  assignees  had  been  plaintiffs  in  equity,  and 
desired  the  aid  thereof  to  strip  an  unfortunate  widow  of  all 
that  she  had  in  the  world ;  towards  the  doing  of  which  equity 
would  hardly  have  lent  any  assistance,  because  the  assignees 
claiming  under  the  bankrupt  husband  could  be  in  no  better  plighi 
than  the  husband  could  have  been.*'  Even  so  late  as  Pringle  v. 
Hodgson,^  it  was  held  by  Lord  Rosslyn,  that,  **  the  question 
of  survivorship  was  quite  laid  aside  by  the  bankruptcy."  On 
the  other  hand,  Lord  Hardwicke  in  Grey  v.  Kentish,  ^  and  Lord 
l^thurst  in  Gayer  v.  Wilkinson,^  decided  in  favor  of  the  wife 
against  the  assignees.    At  length  it  was  solemnly  decided  by 

*  Blount  V.  Bestland,  6  Ves.  515.  '  Nash  v.  Nash,  2  M add.  133. 
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Sir  William  Grant  in  Mitford  v.  Mitford,^  that  an  assignment 
in  bankruptcy  does  not  bar  the  l^al  right  of  the  wife  sur^ 
vif  ing ;  upon  the  principle,  that  *'  the  assignment  from  the 
commissioners,  like  any  other  assignment  by  operation  of  law, 
passes  the  bankrnpt^s  rights  precisely  in  the  same  plight  and 
condition  as  he  possessed  them."  The  principles  laid  down 
by  Sir  William  Grant  in  his  elaborate  judgment,  are  very  im- 
portant with  reference  to  the  present  question.  *'  With  re- 
spect to  choses  in  action,"  he  said,  *'  they  are  not  assignable  at 
law,  consequently  the  husband's  assignment  of  them  cannot 
prevent  their  l^ally  surviving  to  the  wife.  In  strict  analogy, 
therefore,  tquitMe  iniere$t$  of  the  nature  of  choses  in  action 
ought  not  to  be  affected  by  his  assignment.  But  in  equity  a 
distinction  seems  to  have  been  made  between  a  voluntary 
assignment,  and  an  assignment  for  valuable  consideration. 
T^e  wife  surviving  is  not  bound  by  his  voluntary  assignment. 
That  was  determined  in  Burnet  v.  Kinaston,'  which  case  has 
been  ever  since  adhered  to,  and  acted  upon."  The  ''  equitable 
interesta"  here  mentioned  as  being  assignable  for  valuable  con- 
sideration, we  may  conclude  to  be,  funds  in  court,  or  in  the 
hands  of  trustees,  legacies,  residuary  estate,  and  the  like. 
Even  with  respect  to  these  equitable  choses  in  action,  as  they 
are  called,  Sir  Thomas  Plumer  seems  to  have  considered  the 
decisions  of  the  courts  of  equity  somewhat  anomalous  in 
establidiing  assignments  of  them  against  the  wife  surviving. 
In  Johnson  v.  Johnson,*  speaking  of  a  fund  in  court  belonging 
to  a  married  woman  who  had  survived  her  husband,  he  said  : 
"  If  it  were  now  a  new  point,  it  would  be  difficult  to  understand 
how  the  assignee  could  be  in  a  better  situation  than  the 
husband  himself;  for  the  assignment  does  not  reduce  it  into 
possession,  it  still  remains  a  chose  in  action,  and  its  being  a 
chose  in  action  gives  the  wife  a  right  by  survivorship.  But 
it  is  too  late  to  consider  this ;  for  it  is  decided  that  an  as- 
signment for  valuable  consideration  being  a  disposition  of 
the  property,  is  sufficient  to  bar  the  right  of  the  wife  aurviv- 
mg.*    It  does  not,  however,  take  away  her  equity."*    It  is 

I  9  Ves.87.,  tnd  lee  Car  v.  Taylor,  10  Ves.  578. 
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here  to  be  observed,  that  though  the  courts  of  equity  may 
seem  to  have  deviated  in  this  -  respect  from  the  rule  tliat 
''  equity  will  not  take  away  the  benefit  of  survivor  from  the 
wife»  of  sucfi  things  as  the  law  has  cast  upon  her/'^  yet  there 
is  a  reason  exclusively  applicable  to  a  married  woman's  equit- 
able interests,  which  seems  to  afford  a  sufficient  warrant  for 
their  so  doing.  We  are  to  remember  that  the  principal  object 
a  court  of  equity  has  in  view  with  regard  to  the  property  of  a 
woman  in  its  own  power,  o^  which  is  to  be  reached  only  by  its 
authority,  is,  to  obtain  a  settlement  for  lier  out  of  it«  Subject 
to  that  consideration,  it  regards  such  property  as  belonging  to 
the  husband,  and  disposable  by  him  during  his^life*  **  Her 
equity,"  said  Sir  William  Grant,  in  Woollands  v,  Crowcher,* 
^'  is,  not  to  prevent  his  receipt  of  it  (for  it  belongs  to  him), 
but  to  have  a  settlement,  and  the  court  requires  her  consent 
to  the  payment  to  him  without  a  settlement."  In  compelling 
the  assignee  therefore  to  make  a  settlement,  the  object  of  the 
court  with  regard  to  such  property  is  answered.  Moreover, 
as  interests  of  this  nature  are  cognizable  solely  in  the  courts 
of  equity,  those  courts,  in  allowing  the  husband  a  power  of 
sale  over  them,  infringe  no  principle  of  law.  They  observe, 
with  respect  to  the  subjects  of  their  peculiar  jurisdiction,  an 
analogy  to  the  rule  of  law  so  far  as  is  compatible  with  the 
objects  of  that  jurisdiction.  Allowing  these  reasons  to  be 
sufficient  for  the  determinations  of  the  courts  of  equity  with 
respect  to  mere  equitable  interests,  it  is  obvious  that  they  do 
not  at  all  apply  to  legal  choses  iii  action — property  recoverable 
without  tjieir  intervention,  out  of  which  they  have  no  power 
of  enforcing  a  settlement,  and  of  which  they  cannot  deprive 
the  wife  without  distinctly  violatbg  a  principle  of  law  in 
^alogy  to  which  they  profess  to  act,  even  with  respect  to 
subjects  peculiarly  cognizable  by  them.  However,  it  has 
been  frequently  asserted  in  arguments  of  counsel  and  in 
treatises,  that  an  assignment  of  the  wife's  choses  in  action, 
l^gal  as  well  as  equitable,  will  be  supported  in  equity,  ^f  made 
for  valuable  consideration)  against  the  wife  surviving.  In 
Mitford  V.  Mitford,  Sir  William  Grant  thus  alluded  to  the 
doctrine,  in.  order  to  get  it  out  of  his  way  in  considering  the 
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effect  of  an  assignment  in  bankruptcy.    '^^By  assignment  for 
▼aloable  consideration,  1/  is  said,  she  (the  widow)  is  bound 
both  as  to  choses  in  action,  and  equitable  interests.    Bates  ▼. 
Dandy,!  and  Lord  Carteret  ▼.  Paschal."  «    The  first  of  these 
authorities  is  always  cited  as  that  upon  which  the  doctrine  in 
question  rests  for  support.*    It  is  pimply  an  obiier  diclum  at- 
tributed to  Lord  Hardwicke,  that ''  the  husband  may  assign  the 
wife's  chose  in  action  or  a  possibility  that  the  wife  is  entitled  to, 
as  well  as  her  term,  so  that  it  be  not  voluntary,  but  for  a  valuar 
Ue  consideration.^'    With  respect  to  this  proposition  it  may  be 
remarked,  without  in  any  degree  derogating  from  the  respect 
due  to  any  legitimate  expression  of  the  opinion  of  that  great 
judge,  that  it  is  contained  in  what  we  have  reason  to  know 
(from  the  statement  in  the  Registrar's  book)/  to  be  an  exceed- 
ingly imperfect  and  garbled  report  of  the  case.    Could  we 
suppose  it  to  have  been  laid  down  by  his  lordship  as  a  prin* 
ciple  upon  which  his  decision  was  founded,  or  which  had  any- 
thing to  do  with  it,  we  might  more  safely  place  some  reliande 
upon  it    But,  it  is  certain  from  the  facts  of  the  case,  as  stated 
in  the  official  record  of  it,  that  the  dictum  in  question  was 
wholly  uncalled  for  by  the  circumstances  upon  which  Lord 
Hardwicke  had  to  adjudicate.    The  case  turned  upon  the  va-^ 
lidity  as  against  the  wife  surviving  of  a  deposit  made  by  the 
husband,  with  an  agreement  to  assign  (by  way  of  security  for 
a  debt)  certain  mortgages,  one  in  fee,  and  another  for  a  term 
of  years  allotted  to  the  husband  and  wife,  as  the  wife's  share 
of  a  residuary  personal  estate ;  which  share,  at  the  time  of 
such  deposit  and  agreement,  had  (as  appears  from  the  Regis- 
ter Book,  though  not  from  the  report),  been  transferred  to  the 
husband  and  wife.    The  legal  estates  in  the  mortgages  re- 
mained outstanding,  the  parties  in  whom  they  were  vested 
covenanting  to  convey  or  assign  them  to  the  husband,  or  as  he 
should  appoint.     Under  these   circumstances  (the  specific 
property  in  question  never  having  been  exclusively  the  wife's 
choses  in  action),  there  could,  it  should  seem,  be  no  doubt  of 
the  husband's  power  of  disposition  in  equity,  with  or  without 
consideration.    In  Carteret  and  Paschal,  it  is  merely  stated, 
that  '^  It  was  agreed,  that  where  the  baron  is  in  right  of  his 
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wife  entitled  to  a  chose  in  action^  as  he  may  release  or  forfeit 
it,  80  if  he  should  assign  tor  a  valuable  considerationy  it 
would  be  good."  This  obsenration  also  bears  no  relation  to 
the  subject  of  the  decree  in  that  case ;  which  was  gromideci 
upon  the  fact  of  the  husband's  having  acquired  a  legal  power 
over  the  property  In  question,  by  the  possesion  of  certain 
premises*  Such  are  the  authorities  in  support  of  the  propo- 
sition in  question !  The  following  observation  of  Sir  Thomas 
Plumer,  in  Purdew  v*  Jackson,^  seems  justly  applicable  to  the 
stress  which  has  been  laid  upcm  them.  ''  It  is  possible  that 
opinions  may  occasionally  be  afloat,  founded  on  loose  expres- 
sions and  scattered  dicta,  sometknes  uttered  without  mature 
consideration,  sometimes  inaccurately  or  imperfectly  reported, 
which  pass  from  one  man  to  another,  and  are  gradually  re- 
ceived and  acted  upon  as  forming  the  law,  without  sufficient 
authority  for  such  a  conclusion.''.  This  learned  judge,  in  the 
case  just  cited,  (in  which  it  was  after  great  discussion  and  de^ 
liberation  settled,  that  an  assignment  for  valuable  oonsiderar 
Uon  of  the  wife's  reversionary  or  contingent  interests  does  not 
defeat  her  diaim  by  survivorship),  took  occasion  to  ask,*  ^'  Is 
there  any  case  in  which  the  hud[)and  having  assigned  the  wife's 
present  chose  m  action,  and  having  died  before  the  assignee 
obtained  possession  of  it,  the  assignee  prevailed  over  the  sur- 
viving wife  ?"  The  counsd  for  the  assignee  in  that  case  (Mr. 
Sugden)  admitted  that  he  knew  of  none. 

While  upon  the  sul]|)ect  of  authorities,  it  would  be  improper 
to  pass  without  notice  an  inaccwracy  into  which  Mr.  Roper 
appears  to  have  fallal,  in  so  stating  die  substance  of  Sir  Wil- 
1km  Grant's  judgnient  in  Mitford  v.  Mitford,  as  to  lead  his 
readers  to  condude,  that  the  learned  judge  signified  his  opi- 
nion, that  a  sale  of  the  wife's  chose  in  action  by  the  assignees 
of  the  husband^  under  a  commission  of  bankrupt,  would  have 
the  efiect  of  defeating  the  wife's  claim  by  survivorship.  The 
inference  to  be  drawn  from  this  proposition,  with  respect  to 
the  husband's  power,  is  so  obvious,  that  it  is  important  to  diew 
with  what  foimesg  the  proposition  has  been  ascribed  to  that 
judge.  Mr.  Roper  states,*  that  in  Mitford  v.  Mitford,  '^  Sir 
William  Grant  decided  in  favour  of  the  wife,  upon  the  princi- 
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fie,  that  this  being  a  chose  in  action  and  iM  reduced  into  po«- 
Msaimi  during  the  husband^s  Ufe»  sarviyed  to  her ;  and  that 
an  aasignment  nnder  a  conuniision  of  bankmptcy,  although  it 
passed  har  share,  passed  it  to  tlieassignees  sub  modo,  viz.  pro* 
▼ided  they  received  the  share  or  its  value  during  the  marriage/* 
&e.  Shortly  after,  the  learned  writer  adds,  ''  the  court  of 
Chancy  in  analogy  to  the  rule  of  law  decreed,  that  as  neither 
the  husband  nor  his  assignees  had,  during  his  U^^  reduced  the 
wife's  share  into  possession  6y  sale  or  otherwise,  it  necessarily 
survived  to  her  upon  his  death."  Here  we  must  presume  that 
the  learned  writer  did  not  intend  to  state  a  fact,  but  merely 
his  conclusion  respecting  it.  For  in  the  first  place,  there  is  not 
a  syllable  in  the  judgment  expressive  of  an  opinion  as  to  what 
would  be  the  effect  of  a  sale  of  the  wife's  chose  in  action  by 
the  assignees.  On  the  contrary,  the  Master  of  the  Rolls  ex- 
pressly confined  himself  to  the  consideration  of  the  eflbct  of 
the  asMgnment  by  operation  of  law  in  bankruptcy.  He  no- 
ticed cursorily  the  alleged  cfiect  of  a  sale  by  the  husband  him* 
sdf  in  terms  (such  as,  **  it  is  said,"  ^'  supposing  this  doctrine  to 
be  established,"  ^' if  such  be  the  rule/')  implying,  that  he  re- 
garded the  doctrine  Hierely  as  an  assumption,  and  as  having 
nothing  to  do  with  the  question  before  him.  In  the  next 
place,  Mr.  Roper  thus  explains  in  a  subsequent  passage  ^  his 
statein^it  of  this  judgm^it : — '^  Sir  William  Grant's  observa- 
tion, that  the  wife's  property  being  a  chose  in  action,  and  not 
pedaoed  into  possession  dufing  the  hnsbasd's  hfe,  survived  to 
the  wife,  must,  it  is  presumed,  be  considered  in  an  extensive 
sense,  importing  that  iheassignees  having  neither  reduced  tiie 
property  into  ^ir  possesaieAi,  nor  disposed  of  it  for  value,  in  the 
lifetioie  of  the  husband/'  fee.  '*  Thb  interpretation  of  the  ex- 
pression of  the  Master  of  die  Rolls,"  Mr*  Roper  says,  is 
founded  upon  the  husband's  legal  power  over  his  wife's  per- 
sonal estate,  whereby  his  ass^ment  of  her  real  chattels,  whe- 
ther in  possession  or  remainder,  intercepts  at  law  her  titie  by 
survivorship.  The  fallacy  of  the  notion,  that  the  courts  of  equity 
would,  in  deciding  against  the  wife's  claim  by  survivordiip  in 
the  case  of  assignment  of  her  choses  in  action,  observe  an 
analogy  to  the  husband's  legal  power  of  assignhtg,  with  or 
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without  consideration,  his  wife's  chattels  real,  or  chattels  per- 
sonal in  possession,  has  been  sufficiently  exposed  in  the  case 
of  Purdew  v.  Jackson  before  cited,  where  it  was  much  pressed 
upon  the  court  It  is  moreover  worthy  of  note,  that  in  this 
very  judgment  of  Mitford  v.  Mitford,  the  following  observa- 
tions of  Sir  William  Grant  seem  designed  to  shew  the  wide 
distinction  between  the  cases.  ^'  As  at  law  her  chases  in  action 
not  reduced  into  possession  by  the  husband,  survive  to  her,  so 
do  her  equitable  interests  ini  the  saifie  case  survive  to  her  in 
equity.  But  there  are  some  legal  interests  which  do  not  admit 
or  stand  in  need  of  being  reduced  into  possession ;  being  in  pos- 
session already,  and  not  lying  in  action ;  as  terms  for  years, 
and  other  chattels  real,  of  which  the  legal  title  is  in  the  wife. 
They  will  survive  if  no  act  is  done  by  him ;  but  he  may  assign 
them,  which  passes  the  legal  interest,  whether  with  or  without 
consideration :  the  analogy  is  followed  in  equity.  Equitable 
interests  of  the  same  nature  may  be  transferred  in  the  same 
manner."  It  seems  obvious,  that  as  to  such  legal  interests  of 
the  wife  as  do  not  lie  ^'  in  possession,"  (in  other  words,  choses 
in  action),  the  true  line  of  proceeding  in  equity,  in  analogy  to 
the  courts  of  law,  is  to  decide  that  the  assignment  of  them 
by  the  husband,  whether  with  or  without  consideration,  shall 
not  affect  the  right  of  the  wife  surviving.  The  assumption  of 
Mr.  Roper,  above  noticed,  ad  to  the  effect  of  the  judgment  in 
M  itfoiti  V.  Mitford,  might  not  in  itself  be  important,  did  he  not 
appear  mainly  to  rest  upon  it  (not  citing  any  other  authority) 
his  statement  of  the  doctrine  we  are  considering.  ''  If  then 
such  assignees  (in  bankruptcy)  are  able  by  their  assignment 
for  value  to  bar  the  wife's  title  by  survivorship  to  her  own  re- 
versionary choses  in  action,  for  the  reasons  before  given,  it 
follows,  that  an  assignee  of  the  husband  for  a  valuable  consider^ 
ation  of  the  wife's  choses  m  action,  whether  they  be  immedi- 
ately recoverable,  or  be  in  remainder,  &c.,  will  also  be  entitled 
to  hold  them  against  the  wife's  claim  by  survivorship  J' ^  When 
we  find  so  important  a  statement  resting  upon  such  grounds, 
it  is  but  proper  to  warn  the  student  of  the  possibility  of  being 
misled,  even  by  so  respectable  a  text  writer  as  Mr.  Roper. 
On  the  other  hand,  in  favour  of  the  wife's  claim  by  survivor^ 

'  1  Husb.  U  Wife,  238. 
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ship,  there  are  many  dicta  which,  taken  abstractly,  seem  to 
go  the  whole  length  of  the  proposition  here  contended  for.  As 
however,  in  truth,  it  may  be  doubted  whether  they  were  not 
intended  to  apply  principally  to  the  wife's  equitable  property, 
respecting  which,  the  doctrines  of  the  courts  of  equity  have 
in  some  points  beep  till  lately  very  unsettled,  the  bringing  of 
them  into  this  discussion  would  only  increase  the  great  amount 
of  unfair  reasoning  which  has  been  applied  to  this  subject.  In 
the  case,  however,  of  Burnet  v.  Kinaston,^  referred  to  by  Sir 
William  Grant,  is  a  dictum  of  the  lord  keeper  Wright,  strictly 
in  point.  It  was  explicitly  laid  down  by  diat  judge,  that  **  If 
a  husband  assigns  a  bond  of  his  wife  for  valuable  consideration, 
this  assignment  will  not  bind  the  wife  if  she  survives." 

Seeing,  therefore,  that  the  wife  surviving,  has  by  the  com- 
mon law  of  England  (and  not  by  the  authority  of  the  court 
of  Chancery),  an  absolute  right  to  such  part  of  her  personal 
property,  of  a  legal  quality,  as  at  the  time  of  her  husband's 
death  remains  **  in  action ;"  and  that  no  case  is  to  be  found 
in  which  a  couit  of  equity  has  deprived  her  of  such  property ; 
it  remains  to  be  seen,  what  ''  equitable"  grounds  have  benen 
allied  for  establishing  against  her  the  claim  of  the  assignee. 
We  are  told,  that  *'  the  property  is  altered."*  If  the  expres- 
sioa  is  meant  to  be  applied  to  the  transfer  of  the  husband's  inter- 
est  to  the  assignee,  its  correctness  cannot  be  denied.  Un- 
dobtedly,  all  that  the  husband  has  to  transfer  passes  by  the 
assignment,  fiut  this  argument  goes  too  far ;  for  (as  was 
observed  by  Sir  Thomas  Plumer*),  ''  in  bankruptcy  also  the . 
property  is  changed,  every  thing  being  transferred  to  the  as- 
signees which  the  btokrupt  himself  could  lawfully  part  with." 
Yet  it  is  quite  settled,  that  the  wife's  claim  is  not  thereby  affect- 
ed. ^'  The  property"  (in  this  sense  of  the  word)  which  the  hus- 
band has,  is  aright  to  reduce  the  thing  into  possession  during 
his  life.  What  more  a  purchaser  can  take  by  the  transfer  is 
inconceivable,  for  how  can  an  absolute  right  to  any  thing  pass, 
by  an  assignment  of  any  description,  out  of  one  who  had  in 
himself  but  a  limited  and  defeasible  interest  ?  *'  If,"  said 
Sir  William  Grant,  in  Morley  v.  Wright,^  "  the  husband  has 
but  the  right  of  reducing  the  wife's  interest  into  possession, 

*  Free.  Chan.  118.    12  Ve^D.  402.  *  1  Ruuell,  8. 

»  lb.  27.  «  11  Ve8.17. 
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how  can  he  for  ralaable  consideration^  or  otherwise  contey 
more  than  he  has  ?  If  he  does  not  reduce  it  into  possession^ 
it  clearly  survires.  If  then  he  parts  with  it  for  valuable 
consideration^  and  the  assignee  acquires  a  right  difierent 
from  that  which  the  husband  had,  he  parts  with  something 
different,  from  what  he  has."  If  on  the  other  hand,  by  *'  the 
property"  it  is  meant  that  the  subject-matter  is  altered,  what 
ground  is  there  for  such  an  assertion  1  It  is  as  much  ''  in 
action/'  and  therefore  as  much  within  the  application  of  the 
rule  of  law,  after  the  assignment  as  before.  An  action  is  as 
necessary  on  the  part  of  the  assignee  as  on  that  of  the  hus- 
band, with  this  difference,  that  though  the  husband  might 
have  sued  for  the  recovery  of  it  in  his  own  name  only,  the 
assignee  would  have  to  employ  the  name  of  the  wife  to  obtain 
possession  of  that  property,  the  unqualified  right  to  which 
would  by  law  have  become  vested  in  her. 

What  then  are  the  extraordinary  claims  of  the  party  in 
whose  favor  the  widow  is  to  be  made  the  passive  instrument 
of  her  own  deprivation,  perhaps  ruin  ?  He  is  one  who  buys  a 
right  of  action ;  well  aware  of  the  chance  of  the  husband's 
dying  in  the  lifetime  of  the  wife,  and  before  the  chose  in 
action  is  reduced  into  possession ;  and  who  is  bound  to  know  of 
the  mfe^i  legal  right  by  survhorship  !  Is  this  a  case  calling  for 
the  interposition  of  the  court  of  chancery  ?  Should  a  man 
be  so  ill  advised  as  to  purchase  land  entailed  of  the  tenant 
in  tail,  without  taking  care  to  have  the  entail  barred  before 
payment  of  his  purchttse  money,  equity  would  not  compel 
the  issue  in  tail  to  vest  the  inheritance  in  the  purchaser.  So 
(to  come  nearer  to  the  point)  "  in  equityiio  agreement  of  the 
husband  to  part  with  the  wife's  inheritance  shall  bind  the 
wife,  or  be  carried  into  execution."^  There  seems  no  reason 
for  contending,  that  the  purchaser  of  the  wife's  property, 
would  in  the  one  case  any  more  than  in  the  other,  have  that 
given  to  him  by  a  court  of  equity,  which  he  knew  at  the  time 
of  entering  into  the  contract  for  purchase,  it  was  not  com- 
petent to  the  vendor  to  convey  to  him.  The  right  to  the  chose 
in  action  vests  as  clearly  in  the  wife  in  the  one  case,  as  her 
right  to  the  inheritance  in  the  other;  and  if  there  be  any  truth 
in  the  professions  of  the  courts  of  equity,  that  a  married 

»  Tr.Eq.t). I.e.  4.8.23. 
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woman  is  an  object  of  their  peculiar  conBtderation,  the  dif- 
ference in  Ae  nature  of  the  property  in  question  cannot 
afford  a  ground  for  an  opposite  line  of  conduct  in  the  two 
cases.  It  would  surely  be  as  inconsistent  with  the  principles 
of  a  court  of  equity  as  it  certainly  would  be  contrary  to  a 
clear  legal  principle,  to  deprive  the  widow  of  her  property, 
in  order  to  make  good  the  speculation  (for  it  is  no  more)  of  a 
dealer  in  suits  at  law. 


WHETHER  PAYMENT  OF  PURCHASE  MONEY  WILL  TAKE  A 
PAROL  AGREEMENT  FOR  THE  SALE  OF  LANDS  OUT  OF  THE 
STATUTE  OF  FRAUDS. 


Frequently  as  this  most  important  point  has  occurred^ 
the  courts  of  equity  (strange  to  say)  have  left  it  in  an 
extremely  unsettled  state ;  and  as  it  has  not  yet  received  the 
attention  it  deserves,  either  from  text-writers,  or  the  great 
judges  who  have  occasionally  touched  on  it,  we  propose  to 
give  it  a  brief  discussion,  and  shall  endeavour  to  elicit  the 
principles  on  which  it  rests. 

We  shall  begin  with  observing  that  the  questicm,  in  our 
opinion,  depends  entirely  on  the  statute  of  Auuds,  and  thai 
the  doctrines  of  equity,  with  respect  to  it,  before  that  statute^ 
are  immaterial.  This  position,  though  seemingly  obvious,  we 
shall  endeavour  to  establish,  as  one  of  the  most  popular  of 
professional  authors  ^  enters  upon  the  subject  with  a  different 
impression.  Mr.  Sugden  commences  his  examination  of  the 
doctrine  with  the  four  cases  in  Tothill,^  which  arose  pre- 
viously to  the  statute,  and  which,  he  remarks^  appear  to  be 
applicable  to  the  point  under  consideration  ;  as  equity,  even 
before  the  statute,  would  not  execute  a  mere  parol  agree- 
ment not  in  part  performed.  But  whoever  scrutinises  the 
cases  to  which  that  gentleman  refers,  will,  we  think,  be  con* 
vinced  that  they  do  not  support  his  proposition ;  and  the  firm 

«  Sugd.  Vend.  107. 

>  WUliam  v.  Nevil,  To^iU,  135*  Ferae  v.  Bollock,  ibid.206.  Chirle  v.  Hack- 
weU;  ibid.  228.    Millar  v.  Blaadist.  ibid.  85. 


1 12  Payment  of  Purchase  Money. 

and  pofiitive  language  in  which  it  is  stated,  fonns  a  singular 
contrast  to  the  manner  in  which  he  gives  their  specific  results. 
In  two  of  them  (Feme  v.  Bullock,  and  Clarke  v.  Hack- 
well)  ''parol agreements  were,"  he  says,  **  enforced, apparently 
on  account  of  the  payment  of  very  trifling  parts  of  the  pur- 
chase money  ;  but  the  particular  circumstances  of  those  cases 
do  not  appear/'    And  he  concludes  this  part  of  his  inquiry 
with  observing,  that  though  the  decisions  are  not  easily  re- 
concileable,  yet  ''  the  I'esult  of  them  clearly  is,  that  payment 
of  a  trifling  part  of  the  purchase  money  was  not  a  pai  t-per- 
formance  of  a  parol  agreement."  We  apprehend  that  Mr.Sugden 
has  forgotten  tbe  simple  principle  on  which  the  doctrine  de- 
pended prior  to  the  statute  of  frauds,  and  that  a  recurrence 
to  it  will  solve  the  difficulties,  and  reconcile  the  apparent  con- 
tradictions, of  the  cases  he  has  quoted.    Before  the  statute 
there  was  not  (as  Mr.  Sugden  has  imagined)  any  substantive 
rule  in  the  courts  of  equity,  that  they  would  not  execute  a 
parol  agreement,  not  in  part  performed.    On  principk  3.  parol 
agreement,  if'  proved,  would  have  olearly  bound  the  parties  ; 
but  such  an  agreement  was  difficult  of  proof  and  therefore 
the  courts  naturally  leaned  against  it,  except  when  it  was  for- 
tified by  concomitant  circumstances  of  an  unambiguous  com- 
plexion.    Of  these  circumstances,  the  part  performance  of 
the  agreement,  by  the  payment  of  the  whole  or  any  part  of 
the  purchase  money,  was  one  of  the  most  decisive  ;  but  still 
it  vms  important  only  as  raising  a  presumption,  and  might 
consequently  have  been  repelled  by  others  of  an  opposite 
tendency.    When,  however,  but  a  trifling  sum  was  paid,  the 
act  was  more  equivocal,  and  therefore  more  controllable  by 
positive  evjdence  or  accompanying  facts.    This  explanation 
coincides  with  the  true  rule,  which  in  a  bdok  of  authority  is 
expressed  to  be,  that ''  the  court  was  very  cautious  of  relieving 
bare  parol  agreements  for  lands,  not  signed  by  the  parties, 
nor  any  money  paid.** 

We  now  come  to  the  statute  itself  (29  Car.  2.  c.  3.)  which 
declares  generally,  that  no  contract  relating  to  lands  shall  be 
binding,  if  not  in  writing.  The  student  who  has  been  taught 
in  elementary  text-books,  that  the  power  ,of  parliament  is 
transcendant,  and  its  enactments  equally  binding  on  all  our 

»  Treatise  of  Equity,   B.l.  c.3.  8.8. 
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courts  of  judicatare,  will  be  not  a  little  surprised  to  find  that 
equity  continued,  in  some  cases,  to  act  as  if  this  statute  had 
no  existence.^  In  the  first  case,  indeed,  subsequent  to  the 
statute,  we  find  it  laid  down  that  a  contract  [parol]  for  land, 
and  a  great  part  of  the  money  paid,  is  void.«  And  this  case 
appears  to  have  been  generally '  acted  on,  until  the  time 
of  Lord  Hardwicke«  who  laid  it  down  broadly,  that  pay- 
ing money  had  always  been  considered  as  a  part  perfor-^ 
mance ;  ^  a  dictum  which,  taken  in  its  full  extent,  would 
virtually  sweep  away  the  line  of  demarcation  between  the 
ancient  and  modem  doctrines  of  equity  on  this  subject, 
and  almost  render  the  above  enactment  a  dead  letter.  We 
afterfoards  find  the  distinction  tajken  between  the  payment 
of  VL  considerabk  and  an  inconnderabk  part  of  the  purchase- 
money;*  but  this  distinction,  if  in  other  respects  sound, 
would  be  rendered  unsatisfactory  from  the  vagueness  of  the 
word  considerable,  and  the  consequent  necessity  of  taking  '^the 
opinion  of  the  Court  on  every  case  that  arises  tmtil  some  de- 
finite proportion  is  fixed.^  Finally  comes  a  decision  by  Lord 
Redesdale,  holding  dearly y  that  payment  of  purchase  momy  is 
not  a  part  performance,  and  had  never  been  deemed  so  J  That 
the  assertion  with  which  this  proposition  is  accompanied,  is  ill- 
considered^  is  evident  from  the  authorities  which  have  been 
referred  to  in  this  brief  deduction ;  but  the  decision  we  conceive 
to  be  right  in  its  fullest  latitude,  and  we  unite  with  Mr.  Sug- 
den"  in  hoping  that  it  will  set  the  point  at  rest.  The  unsettled 
state  of  this  doctrine  strikingly  exemplifies  the  evils  which 
courts  of  equity  produce  when  they  aim  at  too  much.     In  the 

*  It  is  not  quite  unusaal  for  courts  of  equity  to  set  their  veto  on  acts  of  parlia- 
ment, and  render  the  passtog  of  them  totally  nugatory.  They  exercised  this  amstUu' 
twnal  prerogatiTe  in  the  instance  of  the  statute  which  required  two  witnesses  for  a 
inll  of  money  in  the  funds,  35  G.  3.  c.  14.  s.  16. 

»  Freem.  486.  pi.  664  b. 

*  The  doctrine  of  this  case  teems  to  have  prevailed  in  Leak  v.  Morrice,  2  Cha. 
Ca.  135.  1  Dick.  14,  5.  to  have  been  rejected  in  the  subsequent  case  of  Alsop  v. 
Patten,  1  Vem.  472.  and  to  have  revived  in  the  still  later  cases  of  Seagood  v.  Meale, 
Prec.  Cha.  560.  and  Lord  Fingall  v.  Ross,  2  £q.  Ca.  Abr.  46.  pi.  12. 

*  In  Lacon  v.  Mertins,  3  Atk.  1 . 

ft  Main  v.  Melbourne,  4  Ves.  J.  720. 
'   •  Mr,  Sugden  (Vend.  112.  7  Ed.)  properly  remarks,  that  the  reasoning  of  Sir  Wm. 
Grant,  in  Butcher  v.  Butcher,  9  Ves.  J.  382.  is  applicable  to  this  point. 

»  Clinan  v.  Cooke,  1  Scho.  &  Lef.  22. 

*  Vend.  113. 
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present  instance  the  legislature  has^  in  the  most  positive 
manner,  required  the  agreement  to  be  in  writing.  What 
course  might  we  have  expected  the  courts  of  equity  to  follow  ? 
What  was,  undoubtedly ,  anticipated  by  th^  legislature  ?  That 
equity  would,  under  all  drcunutancesj  have  held  a  parol  agree^ 
ment  to  be  void.  This  would  have  been  to  construe  the  statute 
in  a  mode  which  would  have  precluded  frauds  arising  from 
the  specific  source  at  which  the  legislature  aimed,  viz.  from 
agreements  being  by  parol.  But  the  courts  of  equity  reasoned 
thus.  The  statute  was  passed  to  preclude  frauds,  and  it 
would  be  to  make  it  a  medium  of  fraud,  if  we  do  not  enforce 
parol  agreements  which  have  been  partly  performed.  The 
answer  to  which  is,  that  after  an  enactment  expressly  re- 
quiring every  agreement  for  the  sale  of  lands  to  be  in  writing, 
those  who  choose  still  to  rely  on  agreements  by  parol,  have 
no  more  to  complain  of  in  such  agreements  being  regarded 
as  actual  nullities,  than  if  they  were  to  neglect  any  other 
positive  declaration  of  the  legislature.'  We  are  glad  to  find 
that  Lord  Redesdale  has  viewed  this  subject  in  the  same  light. 
His  lordship  added,  that  *^  the  great  reason  why  part  payment 
does  not  take  parol  agreement  out  of  the  statute,  is,  that  the 
statute  has  said  that  in  another  case,  viz.  with  respect  to  goodxy 
it  shall  operate  as  a  part  performance.  And  the  courts  have 
therefore  considered  this  as  excluding  agreements  for  land,, 
because  it  is  to  be  inferred,  that  when  the  legislature  said  it 
should  bind  in  case  of  goods,  and  was  silent  as  to  the  case  of 
lands,  they  meant  it  should  not  bind  in  the  case  of  lands.'* 
We  trust  that  this  decision,  which  is  ccmsonant  to  the  true 
spirit  of  a  wholesome  statute,  will  be  established,  though  fail- 
ing, as  we  conceive  it  does,  in  that  part  of  its  premises  to 
which  we  have  above  alluded.  But  though  judicial  deter- 
minations have,  in  an  infinity  of  instances,  grown  into  princi- 
ples, and  become  irresistible  authority,  yet  when  founded  on  a 
statute  J  which  may  always  be  referred  to,  and  the  construction 
of  which  is  open  to  the  courts  at  all  times,  precedents  are  not 

*  It  seems  that  no  part  perfonnance  takes  a  case  out  of  the  French  enactment. 
**  With  us,"  said  Mr.  Brougham,  in  his  late  speech  on  the  state  of  the  law,  "  the 
things  are  so  numerous  which  take  transactions  out  of  the  statute  of  frauds,  that  the 
memorandum  is  only  in  a  small  proportion  of  cases  required." — Colburn*8  Edition, 
p.  90.  We  agree  with  him,  that  as  almost  all  men  are  able  to  write  at  the  present 
day,  its  outlets  should  be  stopped  up. — Ibid. 
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wanting  to  fshow  that  a  series  of  dkta  and  decisicmsy  however 
long,  may  be  subverted,  if  considered  to  militate  against  its 
real  meaning  and  policy.  ^ 


A  BIOGRAPHICAL  SKETCH  OF  MR.  FEARNE,  WITH  SOME  OBSER- 
VATIONS  ON  HIS  ESSAY  ON  CONTINGENT  REMAINDERS,  &c. 

The  lives  of  men  devoted  to  scientific  or  literary  pursuits 
can  rarely  be  chequered  by  that  diversity  of  incident,  which 
gives  biography  its  principal  charm.  They  are,  however, 
scarcely  less  interesting  on  this  account  to  those  who  are 
treading  the  same  paths,  and  who,  fixing  their  eyes  on  the 
useful  or  splendid  results  of  intellectual  labour,  naturally 
contemplate,  with  nearly  an  equal  pleasure,  the  means  of  their 
production. 

Charles  Feame  was  the  eldest  son  of  —  Feame,  Esquire, 
judge  advocate  of  the  admiralty,  who  presided  at  the  trial 
of  the  unfortunate  Byng,  and  who,  on  that  remarkable  oc- 
casion, and  in  the  general  course  of  his  profession,  was 
esteemed  a  very  able  and  learned  man.  He  gave  his  son 
Charles  the  first  rudiments  of  education  himself,  and  at 
a  proper  age  sent  him  to  Westminster  School,  where  he  was 
soon  distinguished  for  classical  and  mathematical  attainments. 
Being  designed  for  the  law,  as  soon  as  he  had  finished  his 
education  at  this  seminary,  he  was  entered  at  the  Inner 
Temple,  but  with  no  fixed  resolution  to  become  a  barrister. 
Hi$  Uf^  had  hitherto  passed  in  making  excursions  from  one 
branch  of  learning  to  another,  in  each  of  which  he  made  very 
considerable  advances,  and  might  perhaps  have  succeeded  in 
any.     During  this  state  of  irresolution  his  father  died.' 

The  interest  with  which  om*  author  is  regarded,  as  the  first 
who  successfully  digested  and  elucidated  the  most  abstruse, 

*  It  seems  to  have  been  on  this  principle  that  the  House  of  Lords  proceeded, 
when  in  the  great  case  of  Ffytche  v.  the  Bishop  of  London,  it  determined  (May  1783) 
that  a  general  bond  to  resign  at  the  patron*s  request  was  illegal. 

'  Chalmers'  B.  D.  vol.  xiv.  159. 
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multifarious,  and  obscure  department  of  our  law  of  real  pro* 
perty,  will  be  much  augmented  when  it  is  known  that  he 
was  one  of  those  who,  in  the  commencement  of  their  pro- 
fessional career,  have  had  to  struggle  with  the  res  angusti  domi, 
and  overleap  "  poverty's  unconquerable  bar."  But  the  cir- 
cumstance was  far  more  honourable  to  him  than  to  those  who 
have  merely  surmounted  the  obstacle  of  poverty.  This  will 
be  shown  by  the  following  fact,  which  (it  has  been  justly  re- 
marked ^)  may  be  looked  on  as  the  blossom  of  that  indepeiv- 
dence  and  generosity  which  distinguished  him  through  life. 
His  father,  besides  being  at  a  great  expense  for  his  education, 
presented  him  on  his  entrance  into  the  Temple  with  a  few 
hundred  pounds,  to  purchase  chambers  and  books ;  yet  ge- 
nerously overlooking  these  circumstances,  left  his  fortune, 
which  was  inconsiderable,  to  be  equally  partitioned  between 
oUr  author  and  a  younger  brother  and  sister.  The  former, 
however,  sensible  how  much  the  family  property  had  been 
wasted  on  his  account,  nobly  refused  the  advantage  of  the 
will,  and  gave  up  the  whole  residue  to  the  other  children. 
"  My  father,''  said  he,  ^'  by  taking  such  uncommon  pains  with 
my  education,  no  doubt  meant  that  it  should  be  my  whole 
dependence ;  and  if  that  won't  bring  me  through,  a  few  hun- 
dred pounds  will  be  a  matter  of  no  consequence.  "< 

Those  who  knowv  the  absorbing  nature  of  legal  studies, 
.when  pushed  to  the  extreme  essential  to  success,  or  rather  to 
eminence,  will  learn  with  surprise,  that  Mr.  Feame  was  not 
merely  a  general  scholar,  but  '*  profoundly  versed  in  mathe- 
matics, chemistry,  and  mechanics.  He  had  obtained  a  patent 
for  dyeing  scarlet ;  and  had  solicited  one  for  a  preparation  of 
porcelain.  He  had  composed  a  treatise  in  the  Greek  lan- 
guage on  the  Greek  accent :  another  on  the  retreat  of  the  ten 
thousand.^' « 

The  following  circumstance,  while  it  shews  the  versatility 
of  his  talents,  and  the  variety  of  his  pursuits,  will  evince 
from  how  low  a  situation  he  climbed  to  the  eminence  which 
he  subsequently  attained.    A  friend  of  the  reminiscent  (says 

*  Percy  Anecdotes,  (Bar)  159. 

*  Chalm.  xiv.  160.     We  are  glad  to  say,  that  the  brother  and  sister,  who 
equally  amiable  and  delicate,  were  both  of  them  afterwards  happily  settled. 

»  Butler's  Rem.  vol.  i.  118. 
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Mr.  Butler  in  his  Reminiscences)*  having  communicated  to  an 
eminent  gunsmith  a  project  of  a  musket,  of  greater  power 
and  much  less  size  than  Uiat  in  ordinary  use,  the  gunsmith 
pointed  out  to  him  its  defects,  and  observed,  that  '*  a  Mr. 
Feame,  an  obscure  law-man,  in  Breames'  Buildings,  Chancery 
Lane,  had  invented  a  musket,  which,  although  defective,  was 
much  nearer  to  the  attainment  of  the  object" 

Great  attainments  are  sometimes  the  fruit  of  plodding  and 
habitual  industry,  which,  being  unaccompanied  by  native 
comprehensiveness  of  mind,  not  unfrequently  loses  the  end 
in  the  means;  but  they  are  sometimes  the  result  of  that  fervid 
thirst  of  knowledge,  and  love  of  honourable  distinction,  which 
distinguish  superior  minds  ;  and  it  is  then  that  they  become 
objects  of  rational  admiration.  That  Mr.  Feame  belonged  to 
the  latter  class,  that  it  was  an  ardent  temperament  which 
carried  him  forward  in  the  pursuit  of  information  and  pro* 
fessional  character,  wiQ  appear  from  the  following  fact,  re- 
corded by  his  friend  "Mr.  Butler.  He  told  that  gentleman, 
that  when  he  resolved  to  dedicate  himself  to  the  study  of 
the  lav,  he  burned  his  profane  library,  and  wept  over  its 
flames  ;  and  that  the  works  which  he  most  regretted  were 
the  Homilies  of  St.  John  Chrysotom  to  the  people  of  An- 
tiochj  and  the  Comedies  of  Aristophanes.^  When  men  re- 
markable for  great  attainments  and  love  of  literature,  resolve 
to  apply  almost  exclusively  to  a  rugged,  and,  as  they  may 
deem  it,  a  barren  science,  the  sacrifice  is  always  great. 
His  burning  the  composition  which  he  valued,  may  appear 
to  vulgar  minds  simply  an  act  of  caprice  or  folly;  but 
in  the  imposition  of  a  painful,  perhaps  an  unnecessary, 
restriction,  those  who  are  better  acquainted  with  human 
nature  recognise  that  devotedness  which  indicates  the  energy 
of  a  concentrating  mind,  and  the  ardour  of  a  generous 
ambition. 

It  was,  however,  a  misfortune  which  first  induced  our 
author  to  revert  to  his  original  profession,  with  unremit- 
ting diligence.  In  his  practice  of  experimental  philosopy, 
he  fancied  that  he  had  discovered  the  art  of  dyeing  morocco 
leathers  of  particular  colours,    and    after  a  new  process, 

>  Butler's  Rem.,  vol.  i.  1 18.  ^  Ibid  1 19. 
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It  appears,  that  the  Maroquoniers  in  the  Levant  (who  are 
called  80  from  dressing  the  skin  of  this  goat,  named  the 
Maroquin)  keep  secret  those  ingredients  which  give  their 
liquor  its  fine  red.  This  secret,  or  what  would  answer 
equally  well,  Feame  thought  he  had  found ;  and  like  most 
projectors,  saw  great  profit  in  the  discovery.  It  was  his 
unlucky  connection  in  this  scheme  with  a  needy  and  expen- 
sive partner,  which  opened  his  eyes  to  the  fallacy  of  his  hopes 
and  rest<Mred  him  to  the  law.^ 

He  had  not  long  been  in  chambers,  when  his  habits  of 
study,  diligence,  and  sobriety,  were  observed ;  and  the  ex- 
tremely able  manner  in  which  he  arranged  and  abstracted 
an  intricate  set  of  papers  for  an  eminent  attorney  in  the 
Temple,  first  give  him  business.*  After,  however,  he  had 
established  his  reputation,  and  could  have  commanded  what 
business  he  pleased  as  a  chamber  pounsd,  he  resolved  not 
to  throw  up  entirely  his  original  pursuits,  and  accordingly 
contracted  his  practice  within  a  compass  just  sufficient  for 
his  wants.  The  time  which  he  denied  to  increase  of  business, 
he  generally  spent  at  his  house  at  Hampstead,  and  devoted 
to  experimental  philosophy.  He  made  some  optical  glasses 
on  a  new  construction,  which  have  been  deemed  improve- 
ments ;  formed  a  machine  for  transposing  the  keys  in  music ; 
and  gave  many  useful  hints  in  the  dymg  of  cottons  and 
other  stufis.  These  he  called  his  dissipations;*  and  with 
some  truth,  as  the  frequent  neglect  of  his  professional 
employments  certainly  obstructed  his  advancement,  while 
his  unintermitting  application  to  study  seriously  impaired 
his  health.  His  conduct,  with  respect  to  his  philosophical 
experiments  and  mechanical  inventions,  evinced  the  gene- 
rosity of  his  disposition ;  the  first  of  them  he  freely  commu- 
nicated to  men  of  similar  pursuits;  and  the  latter,  when 
completed,  he  as  liberally  gave  away  to  poor  artists  or  deal^s 
in  those  articles. 

He  was  not,  however,  without  less  intellectual  recreations. 
We  have  heard  from  a  gentleman,  acquainted  with  the  habits 
of  this  singular  man,  that  when  he  could  quit  the  metropolis, 

1  Chalmers' B.  D.  xiv.  160.  *        >  Ibid. 

»  Chalm.  ubi  supi 
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liis  favourite  resort  was  the  sea-coast,  where  he  amused  him- 
self with  his  boat,  and  frequently  remained  till  the  calls  of 
business  became  pressing.  He  would  then  at  oiice  shake  off 
his  indolence,  vigorously  apply  himself  toilikk^jMipcrs,  and 
despatch  them  with  astonishing  rapidity.     A^jM^n^'. 

Dialectics  appear  to  have  been  his  favourite  stu%y  and 
-after  he  became  engaged  in  business,  he  delighted  t6  ''iipply 
his  refined  logic  to  legal  topics.  This  is  evinced  by  his  ar- 
guments in  the  very  singular  cause  of  the  represmUatives  of 
General  Stanudx  and  his  daughter;  in  which  a  father  and 
his  daughter  were  cant  away  in  the  same  vessel,  Imd  not  a 
person  on  board  was  saved,  and  the  question  was,  which 
should  be  presumed  to  have  died  first.  This  case,  which 
seemed  to  mock  every  principle  of  judicial  decision,  was 
brought  before  the  court  of  Chancery,  in  the  year  1772,^  and 
met  with  a  singular  discussion.  In  the  arguments  which 
Mr.  Shadwell  published  in  Mr.  Feame's  posthumous  works, 
it  was  (that  gentleman  tells  us)  our  author's  intention  to  try 
what  could  be  advanced  <m  it  with  some  appearance  of  reason. 
But  he  was  not  actuated  by  a  parade  of  logical  ingenuity. 
The  compositions  adverted  to  were  never  shown  by  the  author 
but  to  a  few  select  friends.  They  were  merely  a  work  of 
amusement.^ 

Mr.  Feame's  general  indifference  to  pecuniary  emolument, 
the  absorption  of  his  time  by  scientific  pursuits,  and  (we  be- 
lieve) the  failure  of  some  mechanical  speculation  which  his 
philosophical  discoveries  had  induced  him  to  form,  clouded 
the  evening  of  his  days.  Like  Lord  Bacon,  and  from  a  si- 
milar cause  (in  part),  he  died  poor.'  Th^  profession,  however, 
were  gainers  by  that  event,  as  but  for  it  they  would  probably 
have  never  been  presented  with  his  valuable  posthuma  which 
were  published  by  Mr.  Shadwell  for  the  benefit  of  Mrs. 
Fearne. 

The  professional  character  of  Mr.  Fearne  stands  almost 
with<mt  a  rival.  His  essay  on  the  most  abstruse  doctrine  of 
the  law  of  real  property,  "  Contingent  Remainders  and  Exe- 
cutory Devises,"  is  generally  considered  as  a  most  beautiful 


>  Reported  io  1  Bl.  R«p.  640.  >  See  1  Mer.  306. 

*  January  21,  1784,  etat.  45,  worn  out,  it  is  said,  in  mind  and  body. 
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combinatioa  of  logical  accuracy  and  profound  legal  learning 
And  these  are  not  its  only  merits.  The  style  of  it,  which  is 
peculiar,  not  to  say  original,  has  not  merely  perspicuity  and 
exactness,  but  much  vivacity  and  elegance ;  and  the  com- 
plete success  it  met  with,  is  a  striking  proof  how  effectively 
subservient  literature  and  science  may  be  to  the  illustration  of 
the  most  abstruse  departments  of  our  law.  The  last  edition 
of  this  work,  by  Mr.  Butler,  is  not,  in  our  opinion,  altogether 
worthy  of  his  great  abilities.  The  repetition  of  the  proposi- 
tions of  the  text  at  the  bottom  of  the  page,  almost  totidem 
verbis,  answers  no  useful  purpose  ;  and  there  are,  we  think, 
some  glaring  inaccuracies  in  his  numerical  analysis. 

The  logical  groundwork  of  the  Essay  on  Contingent  Re- 
mainders, even  to  the  definition  and  primary  classification  of 
the  topics,  we  must,  however,  presume  to  question.  We 
cannot  but  think  that  its  author  was  somewhat  hasty  in  the 
assumption  of  his  premises.  For  example,  he  defines  a  con- 
tingent remainder  to  be  ''  a  remainder  limited  so  as  to  de- 
pend on  an  event  or  condition,  which  may  never  happen  or 
be  performed,  or  which  may  not  happen  or  be  performed  till 
after  the  determination  of  the  preceding  estate."  But  a  little 
reflection  will  show  that  this  definition  does  not  comprise  re- 
mainders  contingent  merely  on  account  of  the  person; — as  in  a 
limitation  to  two  for  life,  remainder  to  the  survivor  of  them ; 
where  there  is  no  contingent  evetU  or  condition,  but  a. present 
capacity  in  the  remainder  to  take  effect  in  possession  when- 
ever the  particular  estate  determines  by  the  death  of  the  first 
of  them.  We .  would  accordingly  define  a  contingent  re- 
mainder to  be  a  remainder  which  is  limited  to  a  person  who  is 
not  ascertainable  at  the  time  of  the  limitation,  or  which  is 
referred  for  its  vesting  or  taking  effect  in  interest,  to  an  event 
which  may  not  happen  till  after  the  determination  of  the  par- 
ticular estate.  We  shall  also  presume  to  attack  Mr.  Feame's 
classification ;  and  our  objections  are  two-fold.  First,  that  as  it 
comprises  that  class  of  remainders,  which  are  contingent  ohly 
on  account  of  the  person,  it  does  not  fall  within  his  own  defini- 

■  Not  being  a  professional  man  (observes  the  late  Doctor  Parr,  in  a  letter  to  Mr. 
Butler,  Yol.  ii.  of  that  gentleman's  Reminiscences,)  I  was  continually  foiled  by  the 
Essay  on  Contingent  Remainders.  But  I  saw  enough  to  convince  me  that  his  powers 
of  reasoning  were  gigantic. 
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tioD,  from  which  it  is  professedly  deduced;  that  definition 
(as  has  above  been  shown)  applying  only  to  remainders  con- 
tingent on  account  of  the  event.  Secondly,  that  it  is  totally 
arbitrary,  as  it  assumes,  without  a  shadow  of  proof,  that  a 
difference  in  the  events  on  which  contingent  remainders  de- 
pend, makes  a  difference  in  the  remainders  themselves.  The 
reverse  of  this  we  affirm  to  be  open  to  strict  and  clear  demons- 
tration. If  A.  makes  a  feoffment  to  the  use  of  B.  till  C.  re- 
turns from  Rome,  and  after  such  return  of  C.  then  to.  remain 
over  to  D.  in  fee,  (which  is  an  instance  of  Mr.  Feame*s  first 
sort  of  contingent  remainders) ;  if  lands  be  given  to  A.  in  tail, 
and  if  B.  come  to  Westminster  Hall  on  such  a  day,  to  B.  in 
fee  (which  exemplifies  his  second  sort  of  contingent  remain- 
ders) ;  if  a  lease  for  life  be  made  to  J.  S.,  and  after  the  death  of 
J.  D.  the  lands  to  remain  to  J.  W.  in  fee  (which  illustrates  his 
third  sort) ;  it  is  very  certain  that  the  remainders  of  D.  B. 
and  J.  W.  are  not  in  the  slightest  degree  distinguished  by  the 
law  ;  for  the  nature  of  the  event  does  not  affect  the  qualities  of  the 
remainder.  We  therefore  reject  fhis  classification,  and  form  an- 
other on  what  (as  we  think)  is  its  only  rational  basis,  viz.  a  dif- 
ference in  the  qualities  of  the  contingent  remainders.^  Hence  our 
division  would  be  two-fold.  The  primary  one  would  be 
into  such  remainders  as  are  contingent  on  account  of  the 
event,  and  such  as  are  contingent  on  account  of  the 
person ;  because  these  differ  in  some  of  their  qualities,  a  contin- 
gent remainder  being  devisable  when  the  event  only  is  uncer^ 
tain,  but  not  when  ^^  person  is  unascertained.  [This  was  de-« 
cided  by  the  cases  of  Roe  v.  Jones,  1  Hen.  Bl.  30.  Moor  v. . 
Hawkins,  1  H.  Bl.  Rep.  33.  and  Jones  v.  Perry  in  error,  3  T. 
Rep.  88.]  Our  secondary  division  of  contingent  remainders 
would  be  into  those  which  are  at  common  law,  and  those 
which  are  by  devise  or  by  way  of  use ;  and  this  we  derive 
from  the  difference  between  contingent  limitations  in  common 
law  conveyances,  and  limitations  in  wills  and  conveyances  to 
uses ;  ihe  former  kind,  when  vehicles  of  the  fee,  putting  it 
in  ab^ance,  and  the  latter  not. 
This  is  not  so  much  an  aggression  on  the  legal  reputation 

1  Is  it  not  in  any  science  absurd  to  adopt  any  other  criterion  of  identity  and  dt- 
vernty  than  this  ? 
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as  cm  the  logical  merit  of  this  &r  fiuned  essay.  After  what 
has  been  said,  we  leare  the  reader  to  his  own  opinion  of  the 
justness  of  our  criticism. 

One  of  the  most  singular  misapplications  of  Mr.  Feame's 
reasoning  powers  was  in  his  reading  on  the  statute  of  enrol- 
ments. His  object  there  was  to  prove  that  a  grant  of  a  re- 
mainder or  reversion,  for  a  pecuniary  consideration^  is  at  the 
present  day  a  bargain  and  sale,  and  consequently  void  with- 
out enrolment.  The  sophistry  of  his  arguments  is  now  uni- 
versally acknowledged.  The'  grant  of  a  remainder  or  rever- 
sion before  the  abolition  of  attornments  was  precisdy  ana- 
logous to  a  feoffment  with  livery  of  seisin.  The  pecuniary 
consideration  then  did  not  alter  the  operation  of  the  deed,  and 
make  enrolment  requisite ;  and  the  statute  of  4  Ann.  c.  16.  s.  9. 
simply  made  a  grant  without,  exactly  what  it  was  before  with, 
attornment  See  the  very  late  case  of  Doe  v.  Cole,  1  Man- 
ning and  Ryland,  33. 

Mr.  Feame's  fault,  as  a  l^al  writer,  was,  we  conceive,  a 
want  of  that  patient  spirit  of  analysis  and  research,  which  can 
alone  be  depended  on  for  laying  well-founded  premises; 
though  we  by  no  means  intend  to  say  that  he  was  wholly 
deficient  in  this  spirit,  or  did  not  occasionally,  and,  as  at  were, 
by  fits  and  starts,  possess  it  in  an  eminent  degree.  But  he  was 
certainly  far  from  being  what  Lord  Thurlow  once  styled  him, 
one  of  th^  most  accurate  of  writers.  His  excellaice  consisted 
in  accurate  discrimination,  in  subtle  ratiocination,  in  melting 
down  the  huge  and  shapeless  masses  of  seemingly  indigested 
and  incongruous  doctrines,  and  casting  them  into  regular 
forms, — ^in  detecting  anomalies,  and  crushing  them,  when  per- 
nicious, with  the  combined  and  irresistible  force  of  sarcasm, 
reason,  and  aufiiority.  Lord  Mansfield  had  almost  as  much 
cause  to  dread  Mr.  Feame  on  the  legal,  as  his  invisible  enemy, 
Junius  on  the  poHtical,  arena.'  The  celebrated  case  of  Perrin 
V.Blake'  illustrates  this.  His  lordship  (then  chief  justice) 
thought  fit  to  deny  with  some  indignation  his  having  given  as 
counsel  an  opinion  which  Mr.  Feame  had  ascribed  to  him  on 

«  In  Pering  v.  Phelips,  1  Yes.  J.  266. 

'  Lord  Mansfield,  however,  did  not  (as  Dr.  Parr  and  many  others  supposed)  pei- 
secute  Mr.  Fearne.    See  Butler's  Reminiacences,  vol*  Hr 
»  4  Burr.  2579.    1  Bl.  Rep.  672. 
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the  subject  of  the  devise  in  that  case,  and  which  was  at  direct 
variance  with  his  lordship's  judicial  determination.  This  cir- 
cumstance properly  induced  Mr.  Feame  to  publish  the  opi- 
nion,^ and  to  demonstrate  its  authenticity  by  shewing  die 
source  from  which  he  got  it ;  and  ^the  strain  of  irony  in  which 
he  lamented  that  he  should  have  been  so  fatally  imposed  on 
by  appearances,  would  have  done  credit  to  the  pen  of  Swift. 
This  letter,  with  the  opinions  of  Mr.  Murray,  and  other  emi- 
nent counsel,  on  the  litigated  will  of  W.  Williams,  was  pub- 
lished with  the  fourth  edition  of  the  Essay  on  Contingent 
Remainders,  but  has  been  omitted  from  the  subsequent  edi- 
ttotm. 

Mr.  Feame,  however,  in  his  ironical  attack  on  Lord  Mans- 
fidd's  decision  in  Perrin  v.  Blake,  was  not  exactly  consistent 
with  himsdf.  His  ground  of  complaint  was  the  desire  of  that 
great  judge  to  break  through  those  strict  rules  of  law  by 
which,  whatever  might  be  the  intention  of  testators,  limita- 
tions in  wills  assuming  a  certain  form,  produced  a  certain 
effect.*  And  this  complaint  was  just,  as  without  a  doubt  it 
is  more  desirable  that  property  should  be  secured  by  firm  and 
settled  rules,  than  that  die  intention  of  testators  should  be 
effectuated.  But  if  Lord  Mansfield  was  on  this  groimd  cul- 
pable for  setting  his  dioulder  to  the  rule  in  Sfadly 's  case,  how 
mm^  more  so  was  Mr.  Feame  himself  for  endeavouring,'  on 
nmilar  principles  to  those  on  which  Lord  Mansfield  reasoned, 
and  by  arguments  deduced  from  common  sense,  and  abstract 
fitness,  to  subvert  the  maxim  of  iHe  common  law  with  respect 
to  abeyance,  confirmed  as  it  is  by  a  multitude  of  decisions, 
and,  we  believe,  unshaken  even  by  a  judicial  dictum.  There 
is  scarcely  a  remark  of  his  on  Lord  Mansfield  which  does  not 
apply  widi  ten-fold  force  to  himself. 

>  This  appeared  about  1780,  and  is  said  to  have  afforded  Lord  Mansfield  some 
uneasiness,  who,  however,  took  no  notice  of  it;    Chalmers,  vol.  xiv.  162. 
*  See  Cont.  Rem.  1^.  '  Cont.  Rem.  361. 


124 


The  Court  of  Chancery.    A  Satirical  Poem.    By  Reginald 
James  Blewitt,  late  of  Lincoln's  Inn. 

The  object  of  this  book  is  to  embody  in  immortal  verse 
the  reflections  of  the  author  on  every  thing  connected  with 
the  Chancery.     He  gives  his  opinions  with  equal  freedom  on 
the  nature  of  equity  in  general  —  the  men,  the  manners,  and 
the  proceedings  of  the  court  —  the  personal  qualities  and. 
private  habits  of  judges,  officers,  and  bar — and  comments 
with  equal  harshness   on  the  limited  expenditure  of  Lord 
Eldon,  the  obesity  of  Master  Stratford,   and  the  country 
house  of  Mr.  Agar.  ^  Those,  therefore,  who  may  happen  to 
hear  of  the  publication,  are  certainly  justified  in  asking  who 
Reginald  James  Blewit,  late  of  Lincoln's  Inn,  may  be.    We 
inquired  accordingly,  and  have  satisfied  ourselves;   though 
we  must  decline  the  task  of  satisfying  our  readers.    We  can 
merely  permit  ourselves  to  8tate,"that  he  wasonce  a  practising 
solicitor ;   but  wheUier  he  left  his  business  or  his  business 
left  him,  we  cannot  venture  to  decide.    He  is,  or  lately  was, 
residing  in  France,  perhaps  for  his  personal  convenience,  per- 
haps for  the  improvement  of  his  property ;  both  of  which 
would  very  probably  have  been  infringed  upon  had  he  been 
in  England  on  the  publication  of  his  poem.     It  is  a  wretched 
attempt  to  versify  abuse :  dull  prose,  forced  into  couplets  by 
transposing  words,  and  tagging  rhymes.    ''  As  a  poet/'  says 
he,  '^  I  must  throw  myself  upon  the  indulgence  of  the  public.''^ 
We  do  assure  him  that  the  public  will  not  receive  him  in  that 
character,  though  at  the  same  time  quite  ready  to  believe  that 
he  ^*  has  thrown  into  the  work  as  much  amusement  as  his 
poor  abilities  would  furnish  him  with.''^    But  our  readers  had 
better  judge  for  themselves,  and  we  studiously  select  the  spe- 
cimens, which  are  the  j^est  adapted  to  convey  a  notion  of  his 
style.    Names  at  full  length  we  cannot  copy,  and  it  is  wrong 
perhaps  even  to  venture  on  initials. 

The  following  is  Mr.  B.'s  opinion  of  one  of  the  masters ; 
a  mild  and  gentlemanly  comment,  which  would  be  quite  clear 
and  intelligible  enough,  if  one  could  but  make  out,  whether 
the  gentleman  alluded  to  is  to  be  a  bear  or  '^  a  real  ape." 

•  Preface.  »  Ibid. 
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Lo !  waddling  forth ;  in  dignity  of  mein,. 

Corporeal  S -^ — d  from  bis  haunt  is  seen. 

That  bloated  form  and  pompous  belly  scan : 

In  shape  and  wit  a  rery  alderman  I 

Those  vulgar  looks  his  rulgar  manners  stamp. 

For  knowledge  he  ne'er  bums  the  midnight  lamp 

The  sternest  brute  will  sometimes  kindness  own. 

Bend  as  you  will,  and  S  yet  will  frown  ; 

Enrag'd  he  fain  would  kill  you  with  a  look. 

Ye  weak  of  skull,  beware  the  flying  book. 

Hence  to  the  rocky  woods,  thou  growling  bear. 

Hence  to  the  woods,  and  deal  out  justice  there. 

Hence  to  the  woods ;  but  ere  thou  dost  escape. 

Send  to  supply  thy  loss  a  real  ape. 

The  suitors  scarce  will  of  their  lot  complain. 

If  by  the  change  some  intellect  they  gain. 

Like  thee,  in  gestures  Biay  his  rage  be  dealt ; 

Like  thee,  the  luckless  volumes  he  Biay  pelt ; 

Each  art  expresdve  of  the  monkey  tribe. 

Well  hast  thou  learnt  their  natures  to  imbibe! — ^p.  18. 

The  next  passage  is  part  of  a  brilliant  and  occasionally  pa- 
thetic appeal  to  Lord  Lyndhurst,  who  doubtless  will  profit 
by  the  warning. 

Be  Lord  High  Chancellor,  if  so  you  .must» 
But  oh  I  resign  some  portion  of  thy  trust-r 
Its  various  duties  more  attention  claim 
Than  one  weak  head  can  muster  for  the  same. 

Young  Peer  be  wise,  and  if  yon  court  success, 
Outdo  your  senior  by  attempting  less. 
His  failure  served  great  talents  to  produce ; 
But  what  is  intellect  if  not  of  use  ? 
WeU  could  he  coin  a  doubt,  or  problem  make — 
But  slow  to  solve,  and  there  was  his  mistake. 
His  brains  were  sound ;  but  little  good  they  did. 
Like  some  rich  jewel  in  dark  cavern  hid. 
Quick  was  his  mind  each  error  to  perceive ; — 
Much  craft  had  those  who  could  that  mind  deceive — 
A  moment's  thought  would  often  shew  a  flaw. 
Which  those  who  look'd  much  deeper  never  saw. — ^p.  24, 36. 

We  next  give  an  illustration  of  the  author's  mode  of 
sketching  the  bar,  whom  he  introduces  with  a  most  ingenious 
turn. 


126  Bkwetts  Satire. 

Shake  all  the  host  together  in  a  hat. 

And  take  them  singly  forth,  whose  name  Is  that? 

H 1  sallies  forth — bnt  why  was  he  pat  there  ? 

His  judgeship  merges  all  the  barrister. 
Long  may  he  live  that  dignity  to  keep. 
And  slnmber  now,  as  once  he  lulled  to  sleep. 
His  name  half  serves  ray  numbers  to  compose, 
And  turn  dull  poetry  to  duller  prose. 
Still  might  his  long  experience  fit  the  place, 
That  Copley's  sense  without  can  never  grace. — ^p.  61,  62. 
*  •  *  * 

Another  name  ?  'tis  thine  impetuous  H        c 
With  fiery  temper,  and  with  looks  of  scorn. 
But  little  read,  or  else  of  feeble  brain, 
That  can  but  little  at  a  time  contain. 
Prolix  of  speech  but  coarse  and  unrefin'd, — 
Thou  hast  no  symntora  of  the  cultur'd  mind. 
Thy  words,  like  water  roaring  down  a  rock. 
Astonish  all,  whose  nerves  can  bear  the  shock ; 
Both  rise  in  mists,  and  end  at  last  in  foam, 
Thus  savage  nature  feels  with  thee  at  home ! 

Far,  far  from  me  be  eloquence  so  grand ; 
I  like  to  hear,  and  hearing  understand. 
Not  race  thy  tongue  thro'  all  its  barren  track. 
But  stop  my  ears,  for  fear  the  drum  should  crack. — p.  67. 
•               «               •  * 

Next  R e  and  B-' th  their  names  display  ; 

The  last  sedate,  the  first  perhaps  too  gay. 

This  in  astuteness,  that  excels  in  sense. 

Matured  by  thought,  and  labour  more  intense. 

The  one  with  head  erect  and  measured  stride. 

The  pink  of  glory,  and  the  pearl  of  pride ; — 

Seems  as  ambitious  of  a  taller  form, 

Or  sick  of  herding  with  each  brother  worm. 

That  dormant  eye  and  inexpresive  cheek 

But  little  promise  in  the  other  speak, — 

In  fact  not  much  has  either  to  admire, 

Though  each  may  hope  to  set  the  Thaitaes  on  fire. 

If  little  R can  make  the  waters  blaze, 

Be  mine  the  wonder  and  be  his  the  praise. 

Should  plodding  B obtain  the  start, 

His  head  is  deeper  than  his  looks  impart. — p.  63,  64. 

We  are  bound  to  say  that  he  can  praise  occasionally ;  but 
few,  we  fancy,  will  wish  for  his  commendation.  Here  how- 
ever, it  is  deservedly  though  most  clumsily  bestowed. 
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From  realms  of  darkneiB  let  at  torn  to  light— • 
Bat  where,  if  not  to  thee,  ingoiioiii  Knight  ? 
An  able  draftsman,  and  a  speaker  bold, 
By  prudence  guided,  ne'er  by  fear  controlled, 
To  clients  faithful,  rot  to  foes  nnjnst. 
In  better  hands  his  suit  could  no  one  trust 
By  honour  urged,  thou  wilt  not  facts  conceal. 
But  with  strong  argument  their  force  repeal. 
Thus  truth  is  ever  to  thy  speech  attached. 
Nor  hopeless  cause  by  blundering  falsehood  patched. 
With  whom  can  doubt  on  safer  grounds  adrise  ? 
Tho^  young  in  years,  so  prematurely  wise. — p.  67. 

On  that  branch  of  the  profession  which  he  one  pursuecl^ 
six  lines  contain  the  substance  of  his  thoughts,  and  are  in- 
troduced as  feUcitously  as  usual. 

But  why  thus  hunt  a  subject  off  its  legs  ? 
I  do  but  teach  my  grandam  to  suck  eggs : — 
An  art  attomies  practise  far  too  well, — 
Yoke,  white,  their  own — a  client  takes  the  shell. 
What  if  be  grumble,  theirs  has  been  the  toil, 
With  profit  scarce  to  make  the  kettle  boil. 
A  porter's  lot  would  suit  them  better  far ; 
No  anxious  cares  his  peaceful  dream  can  mar ; 
While  their  reward  for  nightly  want  of  ease, 
Just  adds  a  pint  of  ale  to  bread  and  cheese. 

Conreyancers  might  well  feel  hurt,  were  they  to  suspect 
themselves  of  being  neglected  by  an  indiyidual  so  discrimi- 
nating as  Mr.  B. ;  and  we  are  glad,  therefore,  to  be  able  to 
declare,  that  he  brings  them  in  with  pcuticular  distinction, 
with  an  image  which  a  Spenser  might  ha?e  envied  ;  and  mi- 
nutely analyses  the  most  distinguished  of  their  class* 

See  from  the  dust  a  novel  creature  spring. 
The  serpent's  nature  with  an  eagle's  wing! 
With  tooth  so  sharp,  and  pow'r  to  soar  as  high 
Thro'  all  the  pathless  realms  of  sophistry ! 
Conreyancer !  so  calVd,  because  his  art 
Can  change  and  motion  to  estates  impart ! — ^p.  74. 
•  «  •  * 

But  these  have  had  their  day ;  and  P now 

Assumes  the  sway  with  dictatorial  brow. 

And  who  is  he?  from  whence  ?  and  what  his  claim 

To  be  inscribed  upon  the  rolls  of  fame  ? 
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In  Devon  born,  he  duly  serv'd  his  time. 

That  long  five  years'  apprenticeship  to  crime —  * 

Which  at  the  desk  he  spent  without  a  bribe, — 

The  ready  copyist,  and  the  nnsallen  scribe. 

From  Shepherd's  Touchstone  next  he  drew  a  source 

Of  knowledge  useful  for  his  future  course ; 

Thence  did  he  learn  each  deed  with  curious  eye, 

To  scan  by  practice  of  anatomy : — 

As  surgeons  carefully  dissect  the  heart. 

To  gain  experience  of  each  inward  part. 

Thus  plodding  on,  while  greater  talents  slept, 

He  and  his  doctrines  into  notice  crept. 

But  novelty  is  past ;  and,  like  the  worm. 

That,  for  a  time,  has  ta'en  some  brighter  form. 

Turns  to  the  grub  again,  when  life  is  gone ; — 

So  P 's  glory  into  air  hath  ^own. 

See  in  bis  chamber,  where  you  mirror  hangs ! 
Tis  there  he  studies  for  hb  court  harangues ; 
Harangues,  whereby  he  peldom  gains  a  cause. 
Yet  never  fails  to  win  his  own  applause. — p.  77,  78. 

And  this  forsooth  is  the  writer  who  begs  pardon  ''  as  a 
poet ;"  who  gravely  tells  his  readers,  that  "  his  principal 
objects  have  been  truth  and  consistency ;  and  presumes  to 
assert,  that  he  has  always  been  honest  in  commendation, 
and  never  severe  without  reason."^  Consistent  undoubtedly 
he  is;  there,  at  least  his  book  will  not  dishonour  him ;  it  is 
quite  in  keeping  with  itself,  and  we  know  nothing  in  modem 
literature  to  match  it,  except  perhaps  the  Puffiad.  As  there 
are  no  symptoms  of  a  second  edition,  we  hope  and  trust  that 
it  has  failed  in  its  principal  object,  the  recruiting  the  finances 
of  the  author ;  but  were  ten  thousand  copies  at  this  moment 
circulating,  our  opinion  of  its  merits  would  be  the  same. 
The  dullness  of  calumny  is  in  some  sort  redeemable  by  venom : 
libels  are  caught  at,  though  wholly  destitute  of  cleverness ; 
and  we  no  more  admire  the  man  who  shows  up  our  acquaint- 
tance  or  contemporaries,  though  some  amongst  us  may  be 
amused  by  the  attempt,  than  we  should  admire  a  scavenger 
who  was  pelting  the  same  persons  with  dirt,  though  very^ 
possibly  we  should  stop  to  laugh  at  them. 

»  PrefiM». 
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Substance  of"  An  Act  for  consolidating  and  amending  the  Statutes 
in  England  relative  to  Offences  against  the  Persony"  now  under 
consideration  of  Parliament, 

When  the  proposed  bill  shall  have  passed  into  a  law,  and 
our  criminal  code  become  somewhat  more  settled  than  it 
recently  has  been,  we  shall  endeavour  to  take  a  comprehensive 
view  of  this  branch  of  jurisprudence.  For  the  present  we  shall 
keep  to  the  act  before  us,  on  which  our  readers  may  be  anxibus 
for  information ;  and,  although  it  has  not  as  yet  received  the 
final  touches  of  the  legislature,  the  material  parts  may  be 
looked  upon  as  fixed. 

The  laws  which  owe  their  existence,  or  rather,  we  should 
say,  their  existence  in  their  new  and  comprehensive  shape,  to 
Mr.  Peel,  relate  principally  to  offences  against  the  property  of 
individuals,  and  to  the  administration  of  the  criminal  law  ge- 
nerally ;  the  law  introduced  by  Lord  Lansdowne  rdates  to 
offences  against  the  person. 

The  first  section  repeals  the  whole  or  parts  of  between  fifty 
and  sixty  acts  of  parliament,  passed  at  different  periods,  from 
the  9  Hen.  3.  c.  26.  to  the  3  Geo.  4.  c.  1 14.  Of  the  various 
and  compUcated  changes  which  these  had  severally  introduced 
on  the  antecedent  state  of  the  law,  we  may  perhaps  have 
occasion  to  speak  in  a  future  number ;  for  the  present,  we  will 
proceed  to  the  second  section,  which  blots  the  crime  of  petit- 
treason  from  our  statute-book.  Petit-treason  was  either  where 
a  servant  killed  his  master,  a  wife  her  husband,  or  an  ecclesi- 
astical person,  secular  or  regular,  his  superior  to  whom  he 
owed  faith  or  obedience.  The  last  of  these  three  cases  is 
evidently  a  relic  of  Popish  superstition,  or  church-policy ;  the 
two  former  instances,  the  second  more  especially,  have  been 
distinguished  in  almost  all  ages  and  countries  from  the  ordi- 
nary crime  of  murder. 

With  regard  to  the  different  kinds  of  criminal  homicide, 
murder,  and  manslaughter,  the  law  is  left  pretty  much  in  the 
same  state  that  it  was  before  ;  one  or  two  alterations,  which 
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will  be  found  convenient  in  practice,  have  been  introduced. 
The  33  Hen.  8.  c.  23.,  which  was  extended  to  accessaries  before 
the  fact  by  43  Geo.  3.  c.  113.  s.  6.,  provided  that  a  subject  of 
the  king,  who  committed  murder  in  a  foreign  state,  might  be 
tried  in  any  county  which  the  king  should  appoint ;  but  in  this 
case,  an  examination  of  the  accused  party  must  first  have  taken 
place  before  the  king's  council,  or  three  of  them  :  it  is  now 
provided,  "  that  if  any  of  his  Majesty's  subjects  shall  be 
charged  in  England  with  any  murder  or  manslaughter,  or  with 
being  accessary  before  the  fact  to  any  murder,  or  after  the 
fact  to  any  murder  or  manslaughter,  the  same  being  re- 
spectively committed  on  land  out  of  the  united  kingdom, 
whether  within  the  king's  dominions  or  without,  it  shall 
be  lawful  for  any  justice  of  the  peace  of  the  county  or 
place  where  the  person  so  charged  shall  be,  to  take  cognizance 
of  the  offence  so  charged,  and  to  proceed  therein  as  if  the 
same  had  been  committed  within  the  limits  of  his  ordinary 
jurisdiction ;  and  if  any  person  so  charged  shall  be  committed 
for  trial,  or  admitted  to  bail  to  answer  such  chai|^,  a  com- 
mission of  oyer  and  terminer  under  the  great  seal  shall  be  di- 
rected to  such  persons,  and  into  such  county  or  place  as  shall 
be  appointed  by  the  Lord  Chancellor,  or  Lord  Keeper,  or 
Lords  Commissioners  of  the  great  seal,  for  the  speedy  trial  of 
such  offender."  The  trial  is  to  take  place  in  the  usual  way, 
by  a  jury  of  the  county ;  and  persons  entitled  to  the  privil^e 
of  peerage  are  to  be  dealt  with  as  heretofore.  The  provisions 
of  2  Geo.  2.  <^.  21.  whereby  a  person  might  be  tried  for  murder, 
in  cases  where  the  death,  or  the  cause  ^f  death  only,  happened 
in  England,  in  the  county  or  place  in  England  where  the 
death,  or  cause  of  death  respectively  happened,  is  by  the 
eighth  section  of  the  present  act,  extended  to  manslaughter 
also.  The  crime  of  accessary  after  the  fact  to  murder,  instead 
of  being  a  capital  felony  with  benefit  of  clergy  as  heretofore, 
will  now  be  punishable  with  transportation  for  Ufe  or  imprison- 
m»it,vrith  or  without  hard  labour,  for  any  term  not  exceeding 
four  years. 

The'  late  very  aggravated  case,  in  which  one  Howard  at- 
tempted murder  by  means  of  a  blunt  weapon,  has  induced 
the  legislature  to  extend  the  principle  of  Lord  Ellen-^ 
borough's  act  far  beyond  its  original  limits,  and,  as  we  think, 
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beyond  what  public  eitpediency.  and  the  rules  of  justiee  can 
warrant..  The  ease  alluded  to  could  not  be  dealt  with  as  a 
capital  offimce,  monstrous  as  were  the  circumstances  under 
wkich  it  was  committed  >  because  Lord  EUenborough's  act, 
43  Gea  3.  c.  58.  s.  L  includes  only  cases  of  shooting  or  at- 
tempting to  shoot,  and  stabbing  or  cutting,  the  latter  of  which 
can  be  applied  only  to  sharp  weapons ;  that  it  would  be  ex- 
pedient to  bring  such  cases  as  that  of  Howard's  within  the 
operation  of  the  statute,  we  do  not  hesitate  to  say^  but  we 
think  the  remedy,  as  at  present  proposed,  is  worse  than  the 
disease. 

Two  sections  of  the  present  act  arc  substituted  for  that  pai  t 
of  Lord  EUenborough's  act  which  related  to  the  offencQs  of 
stabbing,  cutting,  shooting,  8cc.  with  intent  to  murder,  maim, 
disfigure,  or  disable  any  person,  or  with  intent  to  resist  or  pre- 
vent the  lawful  apprehension  of  the  party  himself,  or  any  of 
his  accomplices ;  as  the  shape  in  which  these  sections  are  put 
is  Tery  diffisrent  from  the  provisions  of  Lord  Ellenborough's 
act,  it  may  be  better  to  give  them  at  length :  the  first  of  these 
sections,  which  in  the  bUl  as  it  at  present  stands,  is  the  eleventh^ 
section  of  the  statute,  is  as  follows  : — ^*  Be  it  enacted,  that  if 
any  person  unlawfully  and  maliciously  shall  administer,  or 
attempt  to  administer  to  any  person,  or  shall  cause  to  be  taken 
by  any  person,  any  poison  or  other  destructive  thing,  or  shall 
unlawfully  and  maliciously  attempt  to  drawn  or  strangk  any 
person,  or  shall  unlawfully  and  maliciously  shoot  at  any  per* 
son,  (X  shall  by  drawing  a  trigger,  or  in  any  other  manner 
attempt  to  discharge  any  kind  of  loaded  arms  at  any  pers(m ; 
or  shall  unlawfully  and  maliciously  stab,  out,  or  wotmd  any 
person,  with  intent,  in  any  of  the  cases  aforesaid,  to  murder 
such  person,  every  such  ofiPender,  and  every  person  counselUng, 
aiding  or  abetting  such  offender,  shall  be  guilty  of  felony,  and 
being  convicted  thereof,  shall  suffer  death  as  a  felon."  On 
comparing  this  section  with  Lord  EUenborough's  act,  it  will 
be  found  that  attempts  to  administer  poison,  to  drown  or 
strangle,  and  wounding  with  intent  to  murder,  are  entirely 
new.    The  twelfth  section  is  as  follows:  '^  And  be  it  enacted, 

*  It  sl^ould  be  observed  that,  as  the  intended  law  is  at  present  only  in  the  shape  of 
1.  bill,  the  sections  are  not  yet  numbered  ;  we,  therefore,  can  only  refer  to  the  dausos 
as  at  presant  divided. 

k2 
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that  if  any  person  unlawfully  and  maliciously  shall  shoot  at 
any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other 
manner,  attempt  to  discharge  any  kind  of  loaded  arms  at  any 
person,  or  shall  unlawfully  and  maliciously  stab,  cut  or  wound 
any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim, 
disfigure,  or  disable  such  person,  or  to  do  some  other  grievous 
bodily  harm  to  Such  person,  or  with  intent  to  resist  or  prevent 
the  lawful  apprehension  or  detainer  of  the  party  so  offending, 
or  of  any  of  his  accomplices,  for  any  offence  for  which  he  or 
they  may  respectively  be  liable  by  law  to  be  apprehended  or 
detained,  every  such  offender,  and  every  person  counselling, 
aiding  or  abetting  such  offender,  shall  be  guilty  of  felony,  and 
being  convicted  thereof  shall  Buffer  death  as  a  felon."  The 
statute  proceeds  to  enact,  that  if  it  shall  appear  on  the  trial 
that  the  offence  was  committed  under  such  circumstances, 
that  if  death  had  ensued,  the  crime  would  not  in  law  have 
amounted  to  murder,  the  defendant  shall  be  acquitted  of 
felony.  The  word  "  wound,"  it  is  apprehended,  will  include 
weapons  of  all  descriptions,  whether  sharp  or  not,  and  should 
that  be  the  case,  and  this  statute  acted  upon  to  the  letter,  the 
consequences  will  indeed  be  fearful :  for  every  aggravated  as- 
sault on  a  constable,  where,  as  not  unfrequently  happens  in 
alehouse-squabbles,  the  man  of  authority  gets  a  broken  head, 
will  become  not  only  a  felony,  but  a  capital  felony,  nay,  not 
only  a  capital  felony  in  the  person  actually  inflicting  the  blow, 
but  in  all  present  aiding  and  abetting  the  resistance  or  pre- 
vention of  his  lawful  apprehension.  In  cases  where  several 
persons  are  indicted  for  assaults  on  a  constable,  it  generally 
happens  that  one  or  two  only  actually  struck  the  prosecutor, 
but  that  the  rest  were  present  joining  in  the  affray ;  and  it  is 
very  often  a  difficult  matter  for  the  jury  to  decide,  when  a  great 
number  of  persons  have  been  assembled  together,  whether  some 
of  those  who  are  indicted  were  actually  engaged  in  resisting  the 
constable,  or  merely  lookers-on  enjoying  the  row,  or  even  taking 
the  constable's  part:  this  has  always  afforded  a  fair  opportu- 
nity for  a  spiteful  neighbour,  and  it  may  be  added  too,  for  an 
ill-natured  justice  of  the  peace^  who  wish  for  an  opportunity 
to  bring  their  victim  within  the  clutches  of  the  law,  to  promote 
(not  to  use  a  harsher  expression)  the  conviction  of  an  innocent 
man ;  and  there  can  be  no  doubt  that  imprisonment  is  fre- 
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quently  awarded  to  those  who  have  had  no  ihare  in  the  breach 
of  the  peace ;  but  hereafter^  under  the  present  statute,  should 
blood  be  drawn,  an  indictment  containing  four  or  five  counts, 
gravely  stating  that  A.  B.,  the  principal  offender,  with  a  certain 
weapon,  to  wit,  an  iron  poker  of  the  value  of  sixpence  (seized 
perhaps  from  the  pot-house  hearth),  inflicted  severe  wounds 
of  the  length  of  two  inches,  and  depth  of  half  an  inch,  first 
with  intent  to  murder,  then  to  maim,  then  to  disfigure  and 
disable,  and  lastly  with  intent  to  resist  and  prevent  the  law- 
ful apprehension  of  the  said  A.  B. ;  and  further  stating,  that 
C.  D.  and  a  dozen  others  were  present  counselling,  aiding, 
abetting,  comforting,  assisting  and  maintaining  the  said  A.  B. 
the  aforesaid  felony  to  do  and  commit ;  on  which  indictment 
if  the  jury  are  convinced  that  any  of  the  persons  were  present, 
aiding  or  abetting  the  principal  offender  in  resisting  his  law- 
ful apprehension,  they  cannot  conscientiously  do  otherwise 
than  find  such  persons  guilty  of  a  crime  which  the  law  de- 
clares to  be  a  capital  felony.  We  think  that  in  cases  of  this 
kind  a  line  might  be  drawn  between  cases  where  there  is  ex- 
press malice,  and  those  where  the  law  only  implies  malice ; 
and  that  at  least  the  jury  might  be  enabled  by  their  verdict  to 
find  all  or  any  of  the  defendants  guilty  of  a  misdemeanor  only, 
so  as  to  bring  them  within  the  operation  of  a  subsequent  sec- 
tion of  this  act,  which  makes  a  person  assaulting  with  in- 
tent to  resist  or  prevent  the  lawful  apprehension  or  detainer  of 
the  party  assaulting,  or  of  any  other  person,  liable  to  imprison- 
ment for  two  years,  and  fine. 

A  clause  was  inserted  in  the  House  of  Lords,  we  believe, 
at  the  suggestion  of  Lord  Tenterden,  enabling  the  jury,  on  an 
indictment  for  an  attempt  to  commit  murder,  except  in  cases 
of  an  attempt  to  poison,  to  find  by  their  verdict  that  the  prin- 
cipal by  his  own  voluntary  act  desisted  from  carrying  his  pur- 
pose into  full  effect ;  in  which  case  punishment  of  death 
should  not  be  awarded,  but  the  offender,  his  counsellors, 
aiders  and  abetters  be  deemed  guilty  of  felony,  and  liable  to 
imprisonment  for  not  more  than  two  years :  this  provision  has 
been  rejected  by  the  House  of  Commons,  and .  perhaps  would 
be  inconsistent  with  the  severity  of  the  section  which  we  have 
last  quoted ;  still  however  we  think  that  some  such  encourage- 
ment might  profitably  be  held  out  to  the  repentant  murderer. 
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Few  people^  perhaps^  but  those  who  have  been  actually  conver- 
sant in  cases  of  this  description,  would  think  that  the  murderer 
would  of  hisown  freewill  desist  from  thecompletionofhishorrid 
task  ;  ^ut  it  not  unfrequently  forms  a  feature  honourable,  even 
in  the  enormity  of  crime,  to  human  nature,  that  the  murderer, 
appalled  with  horror  at  his  own  guilty  purpose,  suffers  him- 
self to  be  overcome  by  the  kinder  feelings  of  his  nature,  and 
leaves  his  work  unfinished :  this,  no  doubt,  would  occur  more 
frequently  were  such  encouragement  held  out  to  the  offender ; 
since^  under  the  present  system,  the  criminal  finds  safety  in 
the  most  effectual  completion  of  his  purpose,  whereas  in  the 
other  case  he  might  hope,  by  a  timely  repentance,  to  escape 
the  extreme  penalty  of  the  law. 

No  observations  need  at  present  be  offered  on  the  following 
section,  which  relates  to  the  offence  of  administering  drugs 
with  intent  to  procure  the  miscarriage  of  women  qmck,  or 
not  quick,  with  child,  as  it  is  a  simple  re-enactment  of  the 
first  two  sections  of  43  Geo.  3.  c.  68.  in  a  more  concise  form. 
By  the  fourth  section  of  the  same  statute  it  was  provided, 
that  where  a  mother  was  indicted  fbr  the  murder  of  her  bas- 
tard child,  the  juiy,  if  they  acquitted  the  prisoner  of  the 
murder,  might  find  that  she  was  delivered  of  a  bastard  child 
and  endeavoured  to  conceal  its  birth,  the  punishment  of 
which  oilence  was  imprisonment  for  any  term  not  exceeding 
two  years.  By  the  present  act  a  woman  may  be  indicted  for 
the  tnurder,  and  if  acquitted  of  the  murder,  still  found  guilty 
under  the  same  indictment  for  the  coticealment,  or  may  be 
indicted  at  once  for  the  concealment  as  a  substantive  of- 
fence and  punished  as  heretofore.  There  Was  certainly  an 
absurdity  in  indicting  a  person  for  murder,  when  the  prosecu- 
tor might  be  well  satisfied,  from  the  evidence  within  his  own 
reach,  that  the  child  had  never  been  bom  alive  ;  it  may  be 
blso  observed  that  by  the  omission  of  the  words  **  which,  if 
bom  alive,  would  have  been  a  bastard,"  married  women  may 
be  indicted  for  the  concealment  of  the  birth  of  legitimate 
children,  or  found  guilty  thereof  under  an  indictment  for 
murder,  whereas  before  a  married  woman,  if  acquitted  of  the 
murder,  could  not  have  been  found  guilty  of  the  conceal- 
ment. 

With  respect  to  bestiality,  it  will  be  quite  sufficient  toobserve. 
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that  by  the  substitution  of  the  word  "  animar'  for  ^*  beast/' 
it  is  presumed  the  commission  of  an  unnatural  crime  with 
a  bird  (one  or  two  instances  of  which,  it  is  believed,  are 
known  to  have  occurred)  will  henceforth  be  a  capital  offence. 
A  very  important  alteration  has  been  introduced,  with  regard 
to  the  proof  of  the  completion  of  sodomy ,  bestiality,  and 
rape,  the  reasons  for  which  are  stated  in  the  act  itself: 
^  And  whereas  upon  trials  for  the  crimes  of  buggery,  and  of 
rape,  and  of  carnally  abusing  girls  under  the  respective  ages  ^ 
hereinbefore  mentioned,  offenders  frequently  escape  by 
reason  of  the  difficulty  of  the  proof  which  has  been  required 
of  the  completion  of  these  several  crimes ;  for  remedy  thereof, 
be  it  enacted,  that  it  shall  not  be  necessary,  in  any  of  those 
cases,  to  prove  the  actual  emission  of  seed  in  order  to  con- 
stitute a  carnal  knowledge,  but  that  the  carnal  knowledge 
shall  be  deemed  complete  upon  proof  of  penetration  only." 
There  can  be  no  doubt  that  the  inconvenience  complained  of 
in  the  act,  was  frequently  felt,  from  the  necessity  of  proving 
emission  as  well  as  penetration ;  in  all  cases,  except  in  rape, 
it  was  scarcely  possible  in  any  instance  to  prove  the  emission, 
and  not  always  in  rape ;  but  we  think  that  the  legislature, 
(unless  hereafter  that  is  to  be  considered  rape,  which  was  not 
so  formerly,  and  that  such  is  not  the  case  we  are  persuaded 
from  the  &ct,  that  only  the  difficulty  of  the  proof  is  noticed) 
might  in  prudence  have  added  that  the  criminal  must  be 
proved  to  have  effected  his  purpose — for  otherwise,  what  line 
can  be  drawn  between  rape  and  an  assault  with  intent  to  com- 
mit a  rape?  If  the  man  was  either  interrupted  in  the  act,  or 
voluntarily  desisted,  the  offisnce  was  not  complete,  but  he  was 
merely  guilty  of  an  assault ;  and  there  can  be  no  doubt  that 
men,  who  make  attempts  on  the  virtue  of  women,  hoping  that 
they  will  yield  without  resorting  to  extr^ne  violence,  oftener 
than  not,  desist,  on  finding  the  impossibility  of  forcing  the 
woman's  consent.  Of  the  expediency  of  inflicting  the  severest 
punishment  on  such  offenders,  we  say  nothing ;  but  we  can- 
not but  think  this  unqualified  dispensation  of  the  proof  of 

*  T«B  and  twelv«»  the  fonmm  of  which,  uiidar  any  circamitanoeft,  U  a  capital 
Mooj ;  Ihe  latter,  thovgh  with  tht  couirat  c^  th«  girl,  a  misd«in«anor. 
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emission,  is  somewhat  ill-judged,  if  the  same  distinction,  be- 
tween rape  and  assault  with  intent  to  commit  rape,  is  still  to  be 
adhered  to.  Under  the  old  system,  the  smallest  degree  of  pene- 
tration, coupled  with  proof  of  emission,  constituted  a  rape,  and 
it  would  have  been  a  great  improvement  had  proof  of  the 
smallest  degree  of  penetration,  when  at  the  same  time  there 
was  evidence  that  a  man  had  completed  his  object,  whether 
emission  could  be  proved  or  not,  been  held  sufficient  for 
that  purpose.  It  is  a  very  easy  matter  for  a  woman  to  hash 
up  a  charge  of  rape,  and  a  very  difficult  one  to  defeat  such  a 
charge,  even  when  false ;  a  woman  by  very  intelligible  ad- 
vances, can  invite  a  man  to  make  an  attempt  on  her  virtue, 
and  he,  in  hopes  of  acquiescence  on  her  part,  may  enable  the 
woman  to  swear  to  some  trifling  degree  of  penetration,  and 
unless  the  old  distinction  shall  still  be  adhered  to  in  practice, 
may,  actually  agcunst  his  own  consent,  be  drawn  into  the 
commission  of  a  capital  felony  by  the  very  person  that  appears 
as  his  prosecutor. 

Considerable  alterations  are  introduced  with  regard  to  the 
forcible  abduction  of  women,  with  a  view  to  gain  possession  of 
their  property.  The  statutes  relating  to  this  offence  were 
3  Hen.  7.  c.  2.,  39  Ehz.  c.  9.  and  1  Geo.  4.  c.  1 16.,underwhich, 
in  order  to  make  the  offence  complete,  a  marriage  must  have 
taken  place,  and  both  the  abduction  and  the  marriage  must 
have  been  in  England.  By  the  present  act,  taking  or  detain- 
ing, from  motives  of  lucre,  any  woman  that  has  any  interest, 
'^  whether  legal  or  equitable,  present  or  future,  absolute,  con- 
ditional or  contingent,  in  any  real  or  personal  estate,  or  who 
is  an  heiress  presumptive,  or  next  of  kin  to  any  one  having 
such  interest,''  with  intent  to  marry  or  defile  her,  or  cause  her 
to  be  married  or  defiled  by  any  other  person,  will  be  felony,  and 
punishable  by  transportation  for  Ufe,  or  for  any  term  not  less 
than  seven  years,  or  by  imprisonment  with  or  without  hard 
labour,  for  any  term  not  exceeding  four  years.  The  unlawful 
abduction  of  any  girl  under  the  age  of  sixteen  from  her  pa- 
rents, or  temporary  guardian,  will  subject  the  offender  on  con- 
viction to  suffer  such  punishment  by  fine  or  imprisonment,  as 
the  couil  shall  award  ;  the  only  alteration  made  is  in  the  de- 
gree of  punishment,  and  was  called  for  by  the  late  aggravated 
case  of  Rex  v.  Wakefield  ;  the  punishment  under  4th  and  5th 
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Pb.  &  M.  c.  8.  8. 3.  being  only  hnprisonment  for  two  years, 
or  fine. 

Stealing  a  cbild  under  ten  years  of  age  from  its  parent  or 
guardian,  which  was  made  felony  by  54  Geo.  3.  c.  101.  8.  1. 
is  left  precisely  in  the  same  state  as  before  the  passing  of  this 
act. 

One  or  two  very  important  alterations  have  been  made  with 
respect  to  bigamy :  as  the  law  form^ly  stood,  a  person  whose 
consort  had  been  abroad  for  seven  years,  though  known  to  be 
living,  might  marry  again  with  impunity,  or  if  a  divorce  a 
mens&et  thoro  only  had  taken  place ;  the  only  exceptions  un- 
der the  present  act  are,  where  a  person,  being  a  subject  of  his 
Majesty,  marries  a  second  time,  ^*  whose  husband  or  vnfe  shall 
have  been  continually  absent  from  such  person  for  the  space 
of  seven  years  then  last  past,  and  shall  ndt  have  been  known 
by  such  person,  to  be  living  within  that  time,"  or  ''  who  at 
the  time  of  such  second  marriage  shall  have  been  divorced 
from  the  bond  of  the  first  marriage,"  or  **  where  the  former 
marriage  shall  have  been  declared  void  by  the  sentence  of  any 
court  of  competent  jurisdiction,  and  every  such  offence  may 
be  dealt  with,  enquired  of,  tried,  determined,  and  punished 
in  the  county  where  the  offender  shall  be  apprehended,  or  be 
in  custody,  as  if  the  offence  had  been  actually  committed  in 
that  county." 

The  remainder  of  this  statute  relates  principally  to  assaults 
on  different  perscms,  either  privileged  from  their  office,  or  to 
whom  public  policy  makes  it  necessary  to  give  special  protec- 
tion, and  to  convictions  before  magistrates,  for  offences  men- 
tioned in  this  act. 

So  far^back  as  50  Edw.3.  c.  5.  (re-enacted  by  1  R.  2.  c.  15.) 
an  act  was  passed,  making  a  person  who  arrested  a  clergy- 
man in  a  church  or  church-yard,  while  attending  to  divine 
service,  liable  to  imprisonment  and  ransom  at  the  king's  will, 
and  gree  (that  is  to  say,  satisfaction)  to  the  party  arrested. 
It  is  obvious,  that  the  object  of  these  statutes  was  to  deter 
persons  from  interfering  with  the  decent  and  reverent  perform- 
ance of  public  religious  duties ;  for  it  seems,  that  as  a  protec- 
tion to  the  clergyman  himself  it  was  ineffectual,  inasmuch  as 
the  arrest,  if  not  made  on  a  Sunday,  was  deemed  good  in  law.^ 

>  Wats.  c.  34.    6  Bora's  Just.  PubUe  Wonhip, 
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Cox^dering,  howoTer,  that  witnesses  or  other  persons  attend- 
ing to  give  evidence,  or  otherwise  connected  with  a  cause  in  a 
court  of  law,  are  privileged  from  arrest,  whilst  going  to,  at- 
tendingy  and  returning  from  court ;  it  would  seem^  by  the  mo- 
dified protection  granted  to  persons  engaged  in  the  particular 
service  of  God,  compared  with  that  granted  to  those  engaged 
in  promoting  the  administration  of  justice,  that  disrespect 
rather  than  reverence  is  shewn  to  that  holy  service.  We  be- 
lieve that  very  few  instances^  except  indeed  during  the  heat 
of  the  rebellion^  of  arrests  attemptcMl  upon  clergymen,  while 
engaged  in  the  performance  of  divine  service,  have  occurred  ; 
that,  under  the  proposed  law,  instances  of  this  offence  vidll  be 
more  frequent  in  future  there  can  be  no  doubt.  It  is  enacted, 
^*  That  if  any  person  shall  arrest  any  clergyman  upon  any  civil 
process,  lyhile  he  shall  be  performing  divine  service,  or  shall, 
with  the  knowledge  of  such  person,  be  going  to  perform  the 
same,  -  or  returning  from  the  performance  thereof,  every  such 
offender  shall  be  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof,  shall  suffer  such  punishment  by  fine  and  im- 
prisonment, or  by  both,  as  the  court  shall  award.''  We  are 
of  opinion,  that  it  would  have  been  better  to  have  made  an 
arrest  under  such  circumstances  void,  and  to  have  allowed 
the  party  arrested  to  be  brought  up  by  habeas  corpus  and  dis- 
charged ;  still,  however,  making  an  arrest  in  the  actual  per- 
formance of  divine  service  a  misdemeanor,  and  subject  to  the 
above-mentioned  punishment,  and  at  the  same  time  giving 
the  injured  party  his  remedy  by  action  for  the  false  imprison- 
ment, as  in  ordinary  cases  of  privilege  from  arrest. 

The  statute  9  Anne,  c.  16.,  making  it  a  capital  felony  to  as- 
sault and  strike,  or  wound  a  privy  councillor  in  the  execution 
of  his  office  is  re-enacted,  and  in  addition  every  person  coun- 
selling, aiding  and  abetting  such  offender,  is  to  be  deemed 
guilty  of  felony,  and  liable  to  the  same  punishment. 

The  eleventh  section  of  the  26th  Geo.  2.  c.  19.  subjecting, 
any  person  who  shall  assault  a  magistrate,  officer  or  other  per- 
son lawfully  authorised,  on  account  of  the  exercise  of  his 
duty,  in  or  concerning  the  preservation  of  any  vessel  in  dis- 
tressy  of  any  goods  wrecked,  stranded,  be.,  to  transportation 
for  seven  years,  is  simply  re-enacted,  with  the  alternative  of 
imprisonment,  with  or  without  hard  labour,  for  such  teim  as 
the  court  shall  award,  instead  of  transportation. 
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The  next  sectioiiy  which  in  a  very  neet  and  concise  form  em- 
bodiesy  with  some  trifling  addition,  the  clumsy  provisione 
of  3  Geo. 4.  c.  114. ;  and  1  &2  Geo.  4.  c.  88.  s.  2.,  we  shall 
quote  at  length.  *'  And  be  it  enacted^  That  where  any  per- 
son shall  be  charged  with  and  convicted  of  any  of  the 
following  ofiences  as  misdemeanors,  that  is  to  say,  of  any 
assault  with  intent  to  commit  fekmy;  any  assault  upon 
any  peace-officer,  or  revenue-officer,  in  the  due  execution 
of  his  duty^  or  upon  any  person  acting  in  aid  of  such 
officer;  of  any  assault  upon  any  person  with  intent  to 
resist  or  prevent  the  lawful  apprehension  or  detainer  of 
the  party  so  assaulting,  or  of  any  other  person,  for  any 
ofiepce  for  which  he  or  they  may  be  liable  by  law  to  be  ap- 
prehended or  detained ;  or  of  any  assault  committed  in  pur- 
suance of  any  conspiracy  to  raise  the  rate  of  wages ;  in 
any  such  case  Uie  court  may  sentence  the  ofiender  to  be  im- 
prisoned with  or  without  haid  labour,  in  the  common  gaol  or 
house  of  Correction,  for  any  term  not  exceeding  two  years, 
and  may  ako  (if  it  shall  so  think  fit)  fine  the  offisnder,  and 
require  him  to  find  sureties  for  keeping  the  peace." . 

We  may  notice,  that  the  second  section  of  the  33  Greo.  3. 
c.  67.  subjecting  any  person  who  shall  assault  a  ship-car- 
penter, with  intent  to  prevent  him  from  working,  to  twelve 
m^mths'  imprisonment,  and,  making  tlie  second  offence  felony, 
with  transportation  for  fourteen  or  seven  years,  is  repealed, 
and  the  oflfence  made  punishable,  on  summary  conviction 
before  two  justices  of  the  peace,  with  imprisonment  and  hard 
labour  for  any  term  not  exceeding  three  calendar  months. 

We  shall  conclude  this  article  by  quoting  three  sections, 
which  introduce  a  new  and  veiy  important  alteration  in  the 
administration  of  justice,  with  respect  to  assaults :  he  shall 
otAy  remark,  that  it  will  be  a  great  public  benefit  to  banish 
from  our  courts  of  qtiatter  sessions  prosecutions  for  trifling 
assaults,  in  which  the  prosecutor  is  often  as  guilty  as  the 
defendant,  though  we  cannot  but  think  the  price  paid  for  that 
benefit  is  considerably  more  than  it  is  worth,  namely,  iu  add- 
ing to  the  already  exorbitant  power  exercised  by  justices  of 
the  peace ;  it  is  notorious  that  scarcely  a  fiftieth  part  of  the 
assauh  cases  that  come  before  magistrates  in  their  private 
houses,  was  ever  brought  before  the  court  i  in  many  the  quairel 
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was  settled  before  the  sessions ;  in  others,  the  magistrate  bound 
over  the  offender  to  keep  the  peace,  and  dismissed  the  com- 
plaint ;  and  in  those  only  where  the  intervention  of  a  jury 
was  absolutely  requisite^  or  where  the  private  resentment  of 
the  magistrate,  or  of  an  influential  neighbour  called  for  a 
public  exposure,  were  the  most  extreme  measures  resorted  to. 
As  our  object  is  to  give  information,  and  not  criticism  we  shall 
make  no  apology  for  the  length  of  our  extracts.  **  And 
whereas  it  is  expedient  that  a  summary  power  of  punishing 
persons  for  common  assaults  and  batteries  should  be  provided, 
under  the  limitations  hereinafter  mentioned ;  Be  it  therefore 
enacted,  that  where  any  person  shall  unlawfuUy  assault  or 
beat  any  other  person,  it  shall  be  lawful  for  two  justices  of 
the  peace,  upon  complaint  of  the  party  aggrieved,  to  hear 
and  determine  such  offence,  and  the  offender,  upon  conviction 
thereof  before  them,  shall  forfeit  and  pay  such  fine  as  shall 
appear  to  them  to  be  meet,  not  exceeding  together  with 
costs  (if  ordered)  the  sum  of  five  pounds,  which  fine  shall 
be  paid  to  some  one  of  the  overseers  of  the  poor,  or  to  some 
other  officer  of  the  parish,  township,  or  place,  in  which  the 
offence  siiall  have  been  committed,  to  be  by  such  overseer 
or  officer  paid  over  to  the  use  of  the  general  rate  of  the 
county,  riding  or  division,  in  which  such  parish,  township, 
or  place,  shall  be  situate,  whether  the  same  shall  or  shall 
not  contribute  to  such  general  rate;  and  the  evidence  of 
any  inhabitant  of  the  county,  riding,  or  division,  shall  be 
admitted  in  proof  of  the  offence,  notwithstanding  such  ap- 
plication of  the  fine  incurred  thereby ;  and  if  such  fine  as 
shall  be  awarded  by  the  said  justices,  together  with  the  costs 
(if  ordered)  shall  not  be  paid,  either  immediately  after  the 
conviction  or  within  such  period  as  the  said  justices  shall,  at 
the  time  of  the  conviction  appoint,  it  shall  be  lawful  for 
them  to  commit  the  offender  to  the  common  gaol  or  house  of 
correction,  there  to  be  imprisoned  for  any  term  not  exceed- 
ing two  calendar  months,  unless  such  fine  and  costs  be  sooner 
paid ;  but  if  the  justices,  upon  the  hearing  of  any  such  case 
of  assaulter  battery  shall  deem  the  offence  not  to  be  proved, 
or  shall  find  the  assault  or  battery  to  have  been  justified,  or 
so  trifling  as  not  to  merit  any  punishment,  and  shall  accord- 
ingly dismiss  the  complaint,  they  shall  forthwith  make  out  a 


Lord  Lansdawne*s  Act.  141 

certificate  under  their  hands,  stating  the  fact  of  such  dismis- 
sal, and  shall  deliver  such  certificate  to  the  party  against 
whom  the  complaint  was  preferred. 

*'  And  be  it  enacted.  That  if  any  person,  against  whom 
any  such  complaint  shall  have  been  preferred  for  any  common 
assault  or  battery,  shall  have  obtained  such  certificate  as 
aforesaid,  or  having  been  convicted,  shall  have  paid  the  whole 
amount  adjudged  to  be  paid  under  such  conviction,  or  shall 
have  suffered  the  imprisonment  awarded  for  non-payment 
thereof,  in  every  such  case  he  shall  be  released  from  all  further 
or  other  proceedings,  civil  or  criminal,  for  the  same  cause. 

*'  Provided  always,  and  be  it  enacted.  That  in  case  the 
justices  shall  find  the  assault  or  battery  complained  of  to 
have  been  accompanied  by  any  attempt  to  commit  felony,  or 
shall  be  of  opinion  that  the  same  is,  from  any  other  circum- 
stance, a  fit  subject  for  a  prosecution  by  indictment,  they 
shall  abstain  from  any  adjudication  thereupon,  and  shall  deal 
with  the  case  in  all  respects  in  the  same  manner  as  they  would 
have  done  before  the  passing  of  this  act ;  provided  also,  that 
nothing  herein  contained  shall  authorize  any  justices  of  the 
peace  to  hear  and  determine  any  complaint  of  assault  or  bat- 
tetry,  which  shall  have  been  committed  in  asserting  any  title 
or  claim  to  any  goods  or  chattels,  lands,  tenements  or  here- 
ditaments, or  any  interest  therein  or  appertaining  thereto." 


DIGEST  OF  CASES. 


Thk  First  ^the  common  law)  division  of  this  Digest  contains  every  case  (except  those 
which  relate  to  real  property)  reported  in  eadh  of  the  last  numbers  of  the  King's 
Bench  and  Common  Pleas  Reports — BaneRrall  and  CressweU,  Manning  and 
Ryland,  Bingham,  Moore  and  Payne — ^with  some  MS.  notes  of  recent  decisions. 

The  Second  (the  real  property)  division  includes  eveiy  case  referrible  to  that  head, 
in  the  reports  mentioned  above,  and,  with  very  few  exceptions,  all  on  the  same  sub- 
ject, in  tne  two  last  numbers  of  RusseH,  the  last  numbers  of  Simon  and  of  Bligh ; 
and  the  most  important  decisions  of  the  Court  of  King's  Bench  in  Ireland,  from 
Batty's  Reports. 

The  Third  (the  equity)  division  includos  the  cases  in  the  last  numbers  of  Russell, 
Simon,  Young  and  Jarvis,  and  the  most  important  of  the  decisions  in  the  House 
of  Lords,  from  Bligfa. 

The  Fourth  (the  badcruptey)  division  toclndes  «reiy  ease  in  the  last  avmber  of 
Glynn  and  Jameson* 

For  the  sake  of  brevity  we  have  adopted  the  abbreviations  in  general  use ;  namely, 

B.  &  C.  Bamewall  and  Creswell.  Y.  &  J.  Younge  and  Jarvis. 

M.  &  R.  Manning  and  Ryland*  G.  &  J*  Glynn  and  ' 

M*  &  P.  Moore  and  Payne.  &c.  &c* 


COMMON  LAW. 

AGREEMENT. 

1.  An  ag^reement  *'  that  A.  should  give  B.  100/.  for  a  coach,  by  four  bills 
of  26i.  each,  and  that  B.  should  have  a  claim  upon  the  coach  until 
the  debt  was  duly  paid/'  (which  agreement  was  followed  up  by  mu- 
tual delivery  of  the  coach  and  the  bills,)  was  held  to  operate  as  a 
mere  personal  licence  from  A.  to  B.  untransferable  to  take  the 
coach  if  the  bills  were  not  paid,  and  that,  the  coach  having  come 
to  the  hands  of  the  administatrix  of  A  ,  by  operation  of  law,  B.  was 
not  justified  in  taking  it  on  the  ground  of  one  of  the  bills  not  being 
paid.— Hbic?e«  ▼.  Ball,  7  B.  &  C.  421. 

2.  An  action  may  be  maintained  for  the  non-performance  of  a  contract 
for  the  sale  of  land  which  is  found  to  be  incumbered  by  an  unsatisfied 
judgment,  without  a  previous  tender  of  a  conveyance  to  the  judgment, 
creditor.— Pearfon  v.  Upwell,  MS.  Easter  Term,  1828. 

ATTORNEY. 

1.  A  party  who  intrusts  papers  to  an  attorney,  with  an  intimation  that 
she  would  pay  him  if  she  recovered  a  certain  property,  is  not  liable 
for  the  costs  of  an  action  of  ejectment  commenced  and  abandoned  by 
him.— Taftram  v.  Horn,  1  M.  &  R.  228. 
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2.  An  attorney  who  baa  been  a  member  of  a  joint  itock  company,  can- 
not recover  against  two  other  -membera  the  costs  of  definiding  an 
action  brought  against  them  in  that  character  subsequest  to  the  dis- 
solution of  the  company.— Jft'Aicm  r.  Codd,  1  M.  &  R.  238.  S.  C. 
7  B.  &  C.  419. 

3.  An  attorney  employed  by  ^e  assignees  of  an  tnsolrent  to  bring  an 
action,  cannot  recover  his  costs  incurred  therein,  without  proving 
either  that  it  was  brought  with  the  consent  of  the  creditors  and  appro- 
bation of  a  commissioner,  or  that  he  had  apprised  his  client  that  such 
consent  was  necessary. — Alison,  Gent,  jre.  v.  Rayner,  7  B.  &  C.  441. 

4.  The  property  in  copies,  drafts,  &c.  paid  for  by  a  client,  is  in  him, 
and  not  in  the  attorney. — Ex  parte  HorrfM^  7  B.  &  C.  028. 

AWARD 

ft  may  be  stipulated  in  a  deed  of  submission  that  the  audiority  of  the 
arbitrators  shall  continue,  notwithstanding  the  death  or  insolvency  of 
either  of  the  parties ;  and  the  surety  on  a  bond  conditioned  for  the  due 
performance,  in  which  bond  the  stipulation  as  to  death,  &c^  was  not  in- 
serted, is  liable,  though  the  award  was  not  made  till  after  the  ueath  of 
the  party  for  whom  he  was  bouncif  and  directed  the  executors  to  pay, 

&c.    By  the  deed  the  award  was  to  be  made  between and  the 

day  of  ^ next,  or  any  other  day  the  submission  might  be 

prorogated.  Held  that  the  omission  of  dates  was  immaterial,  and 
that  it  was  to  be  looked  upon  as  a  general  authority  to  be  exercised 
in  a  reasonable  time. — Maeiougml  v.  Roberteon,  1  M.  &  P.  147. 
4Bing.  435. 

BANKRUPT. 

1.  The  assignees  of  a  bankrupt  cannot  consider  as  a  wrong  doer  a  per- 
son interfering  with  the  bankmpf  s  effects,  af^er  once  treating  such 
person  as  their  agent — Brewer  v.  Sparrow,  1  M.  &  R.  2.  S.  C.  7B. 
&C.310. 

2.  If  a  verdict  in  trover  be  obtained  in  vacation,  and  after  the  1st  day 
of  ihe  next  the  defendant  becomes  bankrupt,  and  final  judgment  is 
signed  subsequently,  the  plaintiff  may  prove  the  debt  thereby  created 
under  the  commission,  and  will  be  barred  by  the  eerii^c&ie.'—Greenway 
V.  J^Aer,  7B.&C.486. 

BILL  OP  EXCHANGE. 

A  power  of  attorney  ''  for  me  and  on  my  behalf  to  pay  and  accept  such 
bills  as  shall  be  drawn  or  charged  on  me  by  my  agents  or  correspon- 
dents, as  occasion  shall  require,"  authorises  the  acceptance  of  such 
bills  only  as  are  drawn  on  the  individual  account  of  the  prmcipal  and 
not  bills  drawn  in  respect  of  partnership'  transactions.  A  power  to 
indorse  and  negotiate  bills  of  exchange,  payable  to  the  principal,  and 
generally  **  to  perform  all  other  affairs  and  concerns  of  the  principal,'* 
does  not  authorise  the  acceptance  of  bills. — Attwood  v.  Munnings, 
IM.  &R.66.    S.C.7B.&C.278. 

2.  Where  the  drawer  of  a  bill  draws  upon  himself,  it  is  to  be  looked* 
upon  as  a  promissory  note,  and  the  drawer  is  not  entitled  to  notice  of 
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non-acceptance.  The  similarity  of  name  and  residence  is  evidence 
sufficient  to  warrant  the  jury  in  supposing  the  drawer  and  drawee  to 
be  the  same  person. — Roach  r.  Oilier^  1  M.  &  R.  120. 

3.  The  defendant  had  accepted  a  bill  for  the  honour  of  A.  the  drawer, 
who  indorsed  it  to  his  agent,  the  plaintiff,  by  whom  it  was  paid  away 
on  the  drawer's  account  for  goods  contracted  for  by  him.  This  con- 
tract was  afterwards  rescinded,  but  the  holder  refused  to  re-delirer 
until  repaid  a  demand  upon  a  different  account  on  the'  drawer. 
This  the  plaintiff  promised  to  pay,  received  the  bill,  and  sued  the 
acceptor,  but  held  that  he  could  not  recover  even  the  amount  fbr 
which  he  had  thus  rendered  himself  liable. —  HalUt  v.  l>«vt#, 
1M.&P.79. 

4.  A  bill  of  exchange  payable  30  days  after  sight  was  presented  for  ac- 
ceptance and  refused,  and  duly  protested  eight  days  afterwards ;  it  was 
accepted  by  a  third  person  for  the  honour  of  the  drawer;  and  at  the 
expiration  of  30  days  from  this  acceptance,  together  with  the  days  of 
grace,  presented  for  payment  both  to  the  original  drawees  and  the 
acceptor  for  honour  ;  held  that  these  presentments  for  payment  were 
made  at  a  proper  time. — An  acc%>tance  for  honour  is  not  an  absolute 
but  a  conditional  acceptance,  and  therefore  held  2ndly,  that  an  aver- 
ment of  presentment  to  the  drawee  for  payment  was  necessary. — 
WiUianu  v.  Germaine,  7  B.  &  C.  468. 

COMMON. 

An  unqualified  custom  for  the  lord  of  the  manor  to  inclose  the  waste 
is  bad.  Secus,  a  custom  to  inclose  leaving  a  sufficiency  of  common, 
but  it  is  on  the  lord  to  shew  that  a  sufficiency  is  left.  Semble,  that  a 
custom  so  qualified  is  good  even  as  against  common  of*  turbary. — 
A  commoner  may  throw  down  the  whole  of  a  fence  inclosing  any  part 
of  the  common,  and  even  when  erected  by  the  lord  wrongfully. — Ar- 
lettY.EUis,  7B.&C.  340. 

CONVICTION. 

A  conviction  under  62  Geo.  3.  c.  93.  for  using  a  dog  and  gun  without  a 
certificate,  is  not  removable  by  certiorari,  without  an  affidavit  that 
the  place  where  the  offence  was  committed  was  not  within  the  dis- 
trict of  the  convicting  magistrate. — The  King  v.  Long,  1  M.  &  R.  139. 

CORPORATION. 

Where  in  a  charter  of  incorporation  any  power  is  given  by  a  clause 
which  enumerates  the  different  component  parts  of  the  corporate 
body,  the  concurrence  of  a  migority  of  each  separate  part  is  requisite, 
as  for  instance,  when  given  to  the  mayor,  aldermen,  and  capital 
burgesses.  Secus,  when  given  to  the  corporation  collectively,  and 
no  distinction  made  between  the  different  classes  of  which  it  con- 
sists.—Hear  V.  Headljf,  7  B.  &  C.  496. 

COSTS.    See  Practice. 
COVENANT. 

Where  a  covenant  goes  only  to  part  of  the  consideration,  and  a  breach 
of  it  may  be  paid  for  in  damages^  it  is  independent,  and  the  plaintiff 
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need  not  aver  performance  of  covenants  on  his  part.  As  where  A. 
covenanted  with  B.  not  to  carry  on  a  particular  trade,  and  B.  in  con- 
sideration thereof  covenanted  to  pay  an  annuity ;  it  was  held,  that  a 
breach  of  A/s  covenant  was  no  defence  to  an  action  brought  by  A. 
against  B,  for  non-payment  of  the  annuity. — Carpenter  v.  Cresnoell^ 
I  M.  &  P.  66.    S.  C.  4  Bing.  409. 

EJECTMENT. 

1.  In  ejectment  judgment  having  been  given  against  the  lessor  of  the 
plaintiff  in  C.  P.,  which  was  reversed  on  error  in  K.  B.,  the  plaintiff 
in  trespass  for  the  expulsion  and  mesne  profits  may  recover  the  costs 
of  the  reversal,  though  error  be  pending  in  the  Lords. — Nowell  v. 
Roake,  1  M.  &  R.  176.    S.  C.  7  B.  &  C.  404. 

[N.  B.    The  pendency  of  the  writ  of  error  in  the  Lords  does  not 
appear  in  the  report  in  B.  &  C] 

2.  Upon  a  demise  for  a  certain  period,  with  the  privilege  of  using  part 
of  the  premises  after  its  expiration,  ^ectment  may  be  maintained 
for  the  part  of  the  premises  to  which  the  privilege  does  not  extend 
immediately  on  the  conclusion  of  the  term. — Doe  dent.  Water*  v, 
Houghton,  1  M.  &  R.  208. 

Z.  When  the  person  in  possession  is  proved  to  have  been  presented  simo  • 
niacally,  the  presentee  of  the  crown,  after  institution  and  induction, 
may  maintain  ejectment  and  is  not  driven  to  a  quare  impedit ;  the 
church  being  void  in  law  by  the  simony  when  he  was  inducted. — 
Doe  dem.  Watson  y.  Fletcher,  MS.  East.  Term,  1828,  in  the  King's 
Bench. 

EVIDENCE. 

1.  Plaintiff  and  defendant  held  under  the  same  landlord,  the  plaintiff  by 
parol,  the  defendant  by  lease.  The  action  was  brought  to  try  the 
property  in  a  lane,  and  it  was  held,  that  the  lease  not  being  produced, 
the  landlord's  evidence  was  admissible  to  prove  that  he  let  the  lane  to 
both,  and  that  the  plaintiff  therefore  had  no  exclusive  property  there- 
in.—iVoye  V.  Reed,  1  M.  &  R.  63. 

2.  Payment  of  interest  is  evidence  of  the  principal  sum  being  due,  in 
reference  to  which  the  interest  was  paid.  A  note  given  for  a  deposit 
may  be  read  as  evidence  of  the  terms  of  the  deposit,  though  void 
under  tho  stamp  act^Sutton  v.  Toomer,  1  M.  &  R.  125.  S.  C.  7  B. 
&  C.  416. 

3.  In  debt  on  an  award,  the  execution  of  the  submission  by  all  the  par- 
ties must  be  proved  as  averred  in  the  declaration,  though  one  be  a 
married  woman.— i^errcr  v.  Oven,  1 M.  &  R.  222.  S.  C.  7  B.  &  C.  427. 

4.  Where  a  prior  stamped  agreement  was  varied  by  a  subsequent  one, 
unstamped,  and  there  were  counts  on  both  together,  and  on  each 
separately,  altiiough  the  latter  agreement  could  not  be  read  in  cri- 
dence  to  support  the  plaintiff's  case,  yet  the  court  took  notice  that  it 
affected  the  validity  of  the  former. — Reede  v.  Deere,  7  B.  &  C.  261. 

5.  Strips  of  waste  on  the  sides  of  a  highway  are  presumed  to  belong  to 
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the  owner  of  the  adjoining  close.  Where  rach  owner  is  a  copyholder 
the  presumption  is,  that  they  are  part  of  his  tenement— i>oe  dem, 
Pring  T.  Pemr$ey,  7^B.  &  C.  304. 

6.  The  will  produced  was  thirty  years  old;  but  the  testator  had  died 
within  that  time.  Held  that  the  snryiving  witness  need  not  be  called. 
— An  alteration  in  a  man's  circumstances  is  ifot  to  be  presumed.  And, 
therefore,  where  a  man  is  proved  to  have  been  living  a  century  ago, 
unmarried  and  childless,  he  may  be  presumed,  in  the  absence  of 
proof,  to  have  lived  and  died  so. — Doe  dem,  Oldnall  v.  WoUey^  MS. 
Easter  Term,  1828. 

And  see  title  Bill  of  Exchange,  supra,  (2). 

EXECUTION. 

1.  One  who  enters  under  an  agreement  for  a  lease,  and  pays  the  rent 
agreed  upon,  acquires  such  an  interest  as  may  be  seised  under  a 
^.  ftL.—Doe  dem,  Westmoreland  r.  Smith,  1  M.  &  R.  137. 

2.  Where  assignees  had,  for  several  months,  been  in  possession  of  the 
farm  and  stock  of  a  bankrupt,  and  renewed  part  of  the  stock  and 
brought  in  fresh  of  their  own,  and  the  sheriff  under  a  fi.  fa.  at  the  suit 
of  a  judgment  creditor  of  the  bankrupt  levied  upon  the  whole,  he  was 
deemed  a  trespasser  primA  facie,  and  not  entitled  to  an  indemnity. — 
Bemasconi  v.  Farehrotker,  7  B.  &  C.  379. 

FACTOR. 

If  a  broker  pledges  the  goods  of  his  principal  to  one  that  has  notice  of 
the  agency,  the  pawnee  can  acquire  no  more  right,  title,  or  interest, 
under  the  6  6.  4.  c.  95.  s.  6.,  than  the  broker  possessed  at  the  time  of 
the  transfer.  Therefore,  where  the  right  of  the  broker  was  merely 
to  an  indemnity  against  bills  accepted  on  security  of  the  goods,  it 
was  held  that  the  principal  having  satisfied  those  bills,  was  entitled  to 
the  goods  without  paying  the  pawnee  the  sum  for  which  they  were 
pledged  to  him.—Fleteher  v.  Heath  and  others,  7  B.  &  C.  617. 

FALSE  IMPRISONMENT. 

A  magistrate  is  liable  to  an  action  of  trespass  and  false  imprisonment 
for  ordering  a  constable  to  take  out  of  the  room  a  person  accused  of 
maliciously  hurting  the  dog  of  another,  and  bring  him  back  again  if 
the  parties  could  not  settle  the  matter,  that  he  might  proceed  to  com- 
mit him,  the  matter  being  settled,  and  no  conviction  taking  place. — 
Budget  v.  Coney,  1  M.  &  R.  211. 

HIGHWAY. 

1.  Justices  are  not  liable  to  an  action  for  a  distress  under  a  conviction 
for  not  performing  statute  work  on  the  highwa3rs,  if  they  have  juris- 
diction by  reason  of  the  plaintiff's  occupying  lands  within  the  parish, 
although  claiming  an  exemption.  The  proper  course  would  have 
been  to  show  tl^e  exemption  before  the  magistrates,  and  appeal  to  the 
BeBnons.—Fawcett  v.  Foulis,  1  M.  &  R.  102.    S.  C.  7  B.  &  C.  394. 

2.  Under  the  highway  act,  a  magistrate  cannot  present  a  road  on  the  in- 
formation of  any  other  surveyor  than  the  surveyor  of  the  district  in 
which  the  road  lies. — The  Kingv,  Inhabitants  of  Fylengdales,  1  M.  & 
R.  176.     S.  C.  7  B.&  C.  438. 
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3.  Wkere  a  landowner  permitted  a  road  to  be  made  through  his  estate 
for  the  use  of  the  public,  as  to  all  purposes  except  that  of  carr]ring 
coals,  and  after  the  expiration  of  a  year  from  the  opening  of  the  road 
erected  a  bar,  and  stopped  coal  carts  from  passing.  Held  that  this,  if 
a  dedication  at  all,  was  a  partial  one  only,  and  that  suffering  the 
road  to  be  repaired  by  the  soryeyor  of  the  highways,  at  the  expence 
of  the  parish,  did  not  amount  to  an  abandonment  of  the  restriction. 
^Marquii  of  Stafford  v.  Copuy,  7  B.  &  C.  257. 

INCLOSURE. 

If  an  inclosure  act  give  the  commissioners  power  to  award  land, 
in  exchange  for  other  land  or  for  money  paid,  they  may  award  land 
partly  in  exchange,  and  partly  for  money. — Doe  dem.  Lord  Si^ield 
r.  Preston,  7  B.  &  C.  392. 

INNKEEPER. 

A  traveller  stopped  at  an  inn  in  Nottingham,  and  directed  part  of  his 
baggage  to  be  placed  in  a  certain  room  therein ;  the  innkeeper's  ser- 
vant made  no  objection,  but  placed  it  there,  whence  it  was  afterwards 
stolen.  The  Chief  Baron  at  Nottingham  assizes  held  that  the  case  of 
an  innkeeper  was  analogous  to  that  of  a  carrier,  and  that  if  he  would 
limit  his  responsibility,  he  must  give  a  special  notice  that  he  w^l  not 
be  liable  if  the  baggage  be  disposed  in  any  particular  place  or  man- 
ner. On  a  motion  for  New  Trial  the  Court  of  K.  B.  concurred  with 
this  opinion.-— AtcAmofuf  v.  Smith,  MS.  Easter  Term,  1828. 

INSOLVENT. 

1.  The  death  of  the  insolvent  between  the  assignment  to  the  provisional 
assignee,  and  the  assignment  by  him,  does  not  affect  the  last — 
Willes  V.  Elliott,  1  M.  &  P.  19.     S.  C.  4  Bing.  392. 

2.  A  surety  may  arrest  the  gprantor  of  an  annuity  for  arrears  become 
due  subsequently  to  the  discharge  of  the  grantor  under  the  insolvent 
act,  and  which  the  surety  had  been  compelled  to  pay,  though  the 
grantee  had  proved  the  value  of  the  annuity  and  the  surety  had 
received  a  dividend  upon  a  sum  which  he  had  been  compelled  to  pay 
before.— i^reemim  v.  Burmese,  1  M.  &  P.  91.    S.  C.  4  Bing.  416. 

INSURANCE. 

1.  Stranding,  according  to  its  legal  signification,  is,  when  a  ship  by  ac- 
cident is  on  the  ground  or  strand,  in  such  a  situation  as  she  ought  not 
to  be  in  while  prosecuting  the  voyage  on  which  she  is  bound,  and  is 
injured  thereby ;  and  the  underwriters  are  liable,  though  such  strand- 
ing is  occasioned  by  the  negligence  of  the  roaster  or  mariners. — 
Bishop  V.  Pentland,  7  B.  &  C.  219.    S.  C.  1  M.  &  R.  49. 

2.  Where  a  vessel  at  the  commencement  of  her  voyage,  was  so  damaged 
as  to  render  it  advisable  to  take  out  her  cargo  and  sell  her,  an  aban- 
donment of  the  freight  is  not  necessary  to  make  the  underwriter 
liable  on  a  policy  for  freight. — Mount  v.  Harrison,  1  M.  &  P.  14. 
S.  C.  4  Bing.  388. 

LANDLORD  AND  TENANT. 

Under  a  covenant  to  pay  the  taxes  charged,  or  thereafter  to  be  charged 
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on  premises,  the  value  of  which  is  subsequently  increased  by  the 
erection  of  buildings  with  the  landlord's  consent,  the  landlord  is 
liable  only  for  the  taxes  calculated  on  the  original  value  of  the  land  at 
the  time  of  the  demiBe,— Watson  v.  Home,  1  M.  &  R.  191.  S.  C. 
7  B.  &  G.  286. 

LIBEL. 

In  an  action  for  a  libel  the  jury  find  that  the  libel  imputed  felony  to  the 
plaintiff,  but  that  the  defendant  was  not  actuated  by  express  malice, 
and  gave  a  verdict  for  fifty  pounds  damages.  This  the  court  refused 
to  disturb,  though  objected  to,  on  the  ground  that  the  action  was  not 
maintainable  without  proof  of  malice.  A  communication  as  to  the 
conduct  of  a  preacher  to  a  congregatioh  about  to  elect  to  the  ministry, 
reflecting  severely  on  him,  is  privileged,  if  not  unnecessarily  re- 
peated or  circulated.-r^/acA^iim  v.  Blackburn,  1  M.  &  P.  33.  S.  C. 
4  Bing.  395. 

LEEN. 

The  right  of  general  lien,  unless  expressly  contracted  for,  can  result 
only  from  general  and  unbroken  usage ;  if  the  point  has  been  at  all 
disputed,  the  right  cannot  be  implied,  though  the  claim  has  been  ad- 
mitted in  a  great  migority  of  instances. — Holdeniess  v.  CoUison,  7  B. 
&  C.  212.     S.  C.  1  M.  &  R.  66. 

MONEY  HAD  AND  RECEIVED. 

The  defendant  as  administrator  sold  out  stock,  and  by  the  consent  of 
the  legatees  retained  a  sum  of  money  for  the  purpose  of  repaying 
the  plaintiff  the  expense  he  had  incurred  in  burying  the  testator's 
widow.  Held  that  the  sum  thus  retained  was  recoverable  as  money 
had  and  received  to  plaintiff's  use. — Murt  v.  Morssard,  I  M.  &  P.  9. 

OVERSEER. 

An  overseer  has  not,  by  virtue  of  his  office,  any  authority  to  borrow 
money.— Xet^A  v.  Taylor,  7  B.  &  C.  491. 

PARTNER. 

A  person  is  not  liable  for  supplies  furnished  to  a  mine  unless  he  has  held 
himself  out  as  a  partner  in  the  adventure  to  the  person  by  whom  the 
credit  was  given,  or  is  really  a  partner.  And  the  payment  of  money 
fbr  a  share  and  receipt  of  a  certificate,  are  not  sufficient  to  confer  a 
legal  interest,  a  mine  being  looked  upon  as  real  property ;  nor  is  it 
conclusive  evidence  of  such  actual  partnership  that  the  defendant  con- 
sidered himself  a  proprietor,  and  made  inquiries  about  the  manage- 
ment as  such.— Fico  v.  Anson,  1  M.  &  R.  113.    S.  C.  7  B.  &  C.  409. 

PLEADING. 

1.  A  count  for  money  had  and  received  by  defendant  as  executor,  can- 
not be  joined  with  a  count  on  an  account  stated  with  defendant  as  such. 
Quaere  whether  a  count  for  money  paid  for  the  defendant  as  executor, 
may  be  so  joined. — Askby  v.  Ashhy,  1  M.  &  R.  180.  S.  C.  7  B.  &  C. 
444. 

2.  In  an  indictment  for  obstructing  a  highway,  an  averment  that  the 
obstruction  took  place  in  the  parish  of  S.,  opposite  to  a  mill  there,  in 
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a  highway  there  leading  from  S.  to  H.  is  a  sufficient  allegation  that 
the  highway  is  in  the  parish  of  S. — The  King  v.  Knight,  1  M.  &  R« 
217.  S.C.  7B.&C.413. 

3.  A  hill  was  specially  intitled  of  the  20th  of  January,  and  then  filed  as 
of  the  preceding  term.  It  was  delivered  on  the  same  day,  and  the 
issue  joined  was,  whether  at  the  time  ef  exhibiting  the  bill  the  plainti£f 
was  administratrix.  Administration  was  granted  on  a  day  in  the  raca- 
tion,  anterior  to  the  20th  of  January.  Held  that  the  verdict  was  properly, 
found  in  the  affirmative. — Wooldridge  v.  Bishop,  7  B.  &  C.  409. 

4.  Where  an  agreement  was  in  these  words,  *'  The  plaintiff  having,  at 
my  request,  consented  to  suspend  proceedings  against  A.,  I  do  hereby, 
in  consideration  thereof,  promise  to  pay  thirty  pounds  on  account  of 
the  debt,  on  the  1st  of  April."  Held,  first,  that  it  might  be  declared 
as  an  executory  contract ;  2ndly,  that  the  consideration  was  sufficient, 
the  agreement  importing  that  the  proceedings  were,  at  least,  to  be 
stayed  until  the  1st  of  April.  3dly,  that  the  naked  averment  that 
plaintiff  did  suspend  proceedings  was  sufficient  after  verdict. — Pa/yn9 
v.  Wilson,  7  B.  &  C.  423. 

5.  Declaration  stated,  that  defendant  *'  contriving,  i'c.  did  print  andpub- 
liih  of  and  concerning  the  plaintiff',  a  libel,  containing  the  false,  ^c, 
matter  following,  that  is  to  say"  It  then  set  out  tiie  libel,  which 
neither  was  connected  with  the  plaintiff  by  any  inuendo,  nor  manifestly 
appeared  to  relate  to  him.  Held  bad,  on  error. — Clement  v.  Fisher, 
7B.  &C.459. 

6.  An  indictment  charged  that  A.  B.  on,  &c.  being  the  servant  of  J.  H., 
on  the  same  day  and  year  aforesaid,  &c.  one  ring,  &c.  then  and  there 
belonging  to  and  in  the  possession  of  the  said  J.  H.  feloniously  did 
steal.  Held,  that  notwithstanding  the  introduction  of  the  words  on 
the  same  day  and  year  aforesaid,  the  proper  construction  was,  that 
A.  B.  was  the  servant  of  J.  H.  at  the  time  of  committing  the  theft. — 
Rex  V.  Somerton,  7B.&C.  463. 

7.  The  court,  in  an  action  of  assumpsit,  will  not  gprant  leave  to  plead 
sevend  special  pleas  to  the  effect  that  the  money  was  due  only  upon 
stockjobbing  differences,  as  this  might  be  proved  under  the  general 
issue.     Rosset  v.  King,  1 M.  &  P.  145. 

8.  The.  Court  of  King's  Bench  held  that  an  action  was  rightly  brought 
against  the  owner  of  a  carriage  and  horses,  which  had  been  hired  with 
servants  to  drive  them,  for  a  journey  to  Ascot  Heath  races,  in  respect 
of  an  ii\jury  done  by  that  carriage  in  the  course  of  the  journey.  Lord 
Tenterden,  C.  J.  and  Littledale  J.  expressing  their  adherence  to  their 
opinions  in  Sougher  ▼.  Painter,  5  B.  &  C.  547. — Smith  v.  Roberts, 
MS.  Easter  Term,  1828. 

9.  Case  against  a  common  carrier  for  the  loss  of  a.  box  by  negligence. 
The  <erffititic#  d  quo  was  described  to  be  Chester  in  the  county  of 
Chester.  The  evidence  applied  to  the  city  of  Chester,  which  is  a 
county  of  itself,  distinct  from  the  county  of  Chester  at  large,  but 
within  its  ambit  Variance  immaterial.  —  Woodward  v.  Booth, 
7B.&C.301. 
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POOR  RATE. 

A  canal  company  is  liable  to  be  rated  in  respect  of  the  land  which  they 
occupy  in  every  parish  through  which  the  canal  passes,  and  for  that 
ralue  which  the  land  there  produces.  Thus  if  the  traffic  on  the  canal 
is  greater  in  one  parish  than  another,  the  rate  in  that  parish  will  be 
proportionably  greater. — The  King  t.  Inhabitants  of  Kingswinford, 
7B.&C.2d6.  S.C.  IM.&R.20. 

PRACTICE. 

1.  An  Irish  peer,  who  has  voted  at  the  election  of  representative  peers, 
is  privileged  from  arrest,  and  from  being  sued  by  capias, — Coates  v. 
Lord  Hawarden,  1  M.  &R.  110.  S.  C.  7  B.&  C.  388. 

2.  A  party  under  terms  of  taking  short  notice  of  trial  for  the  sittings 
after  a  non-issuable  term,  cannot  procure  the  venue  to  be  chang^ 
from  Middlesex  or  London  to  another  county  upon  the  common  affi- 
davit, it  can  be  changed  only  upon  special  grounds. — Gitton  v.  Ran^ 
daU,  1M.&R.  142. 

3.  An  office  copy  of  an  affidavit  on  debt,  on  which  a  bill  of  Middlesex 
was  issued,  will  authorise  the  issuing  of  a  bailable  latitat. — Baker  v. 
iiZ^,  lM.&R.2d2.    S.C.  7B.&C.526. 

4.  By  ruling  the  sheri£f  to  bring  in  the  body,  plaintiff  precludes  himself 
from  taking  proceedings  against  the  bail,  until  that  rule  has  expired  ; 
and  if,  before  that  period,  bail  be  put  in  and  justified,  it  is  sufficient, 
although  more  than  four  days  after  exception. — Whittle  v.  Oldaher^ 
7B.&C.478. 

6.  When  there  is  a  judge's  order  for  delivery  of  particulars  of  plain- 
tiff's demand,  and  to  stay  proceedings  in  the  mean  time,  the  defendant 
cannot  sign  judgment  of  non-pros  on  account  of  the  particulars  not  be- 
ing delivered.  His  course  is  to  obtain  an  order  for  their  delivery 
within  a  given  time,  and  if  the  plaintiff  fail  therein,  judgment  may 
then  be  regularly  signed. — Burgess  v.  Swayne^  7B.  &  C.  485. 

^.  Where  actual  demand  is  essential  to  the  perfecting  of  a  cause  of 
action,  the  affidavit  of  debt  must  allege  it  to  have  been  made. — Driver 
y.Hood,  7B.&C.4d4. 

7.  Proceedings  in  a  foreign  attachment  being  removed  by  certiorari, 
bail  in  the  superior  court  must  be  put  in  for  all  the  defendants,  or  a 
procedendo  will  be  granted. — Keat  v.  Goldstein^  7  B.  &  C.  525. 

8.  An  affidavit  entitled  of  the  court  of  C.  P.,  in  the  jurat  of  which,  the 
person  before  whom  it  was  sworn  was  not  described  as  a  commissioner, 
is  insufficient,  and  the  defect  cannot  be  remedied  by  a  suplementary 
affidavit.— Howard  v.  Brown,  1 M.  &  P.  22.   S.  C.  4  Bing.  303. 

9.  Where  the  plaintiff  was  named  in  the  affidavit  as  C.  E.  6.,  and  in 
the  subsequent  proceedings  as  C.  6.,  omitting  the  second  name,  it 
was  held  that  an  exoneretur  must  be  entered  on  the  bail-piece ;  but 
that  the  defendant  having  omitted  to  apply  in  the  first  instance,  and 
perfected  bail,  the  proceedings  could  not  be  set  aside  for  irregularity. 
^Grindallr.  Smithy  1  M.&P.  24. 

10.  An  action  by  an  Irish  joint  stock  company  possessed  of  no  fixed 
property  in  this  country,  may  be  stayed  till  security  has  been  given 
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for  the  costs  in  case  of  fuluTe.-^Tke  Limeriek  Raihomy  Compmny  v. 
Frmzer,  1  M.  &  P.  23. 

11.  In  tort  against  seyeral  defendants  the  misnomer  of  one  abates  the 
writ  as  to  him  alone,  and  it  is  irregular  to  pray  judgment  of  the  writ 
generally.— TFaiie  v.  Stiff,  1  M.  &  P.  26. 

12.  A  capias  being  made  returnable  on  a  day  certain,  instead  of  on  a 
general  return  day,  the  court  refused  to  allow  it  to  be  amended,  un- 
less the  plaintiff  would  consent  to  discharge  the  bail  on  defendant  *8 
entering  a  common  appearance. — Johnson  y.  Dobell,  1  M.  &  P.  28. 

13.  A  foreigpi  master  of  a  vessel,  trading  to  this  country,  having  no  fixed 
residence  here,  cannot  hb  required  to  give  security  for  costs.  The 
motion  should  be  made  before  plea  pleaded,  unless  upon  an  affidavit 
that  the  defendant  was  before  ignorant  of  plaintiff 's  residing  abroad. 
^Kasten  v.  Flaw,  1  M.  &  P.  30. 

14.  If  a  country  cause  be  made  a  remanet,  a  new  notice  of  trial  is  neces- 
sary, though  not  when  made  a  remanet  at  the  sittings  in  London  or 
Middlesex.— (?atiu  v.  Bilson,  1 M.  &  P.  87.  S.  C.  4  Bing.  414. 

15.  A  party  outlawed  can  only  appear  in  court  for  the  purpose  of  re- 
versing the  outlawry.  Thus,  a  grantor  of  an  annuity,  who  has  been 
outlawed  in  K.  B.  cannot  apply  to  C.  P.  to  set  aside  the  securities 
whilst  his  outlawry  continues. — Loukes  v.  Holbech,  1  M.  &  P.  126. 

S.C.  4  Bing.  419. 

16.  The  defendants,  in  an  action  in  which  the  plaintiff  had  been  non- 
suited, and  had  obtained  a  rule  for  new  trial,  gave  a  cognovit  for  one 
shilling  damages,  and  costs  to  be  taxed  by  the  Prothonotary.  The 
Prothonotary  having  refused  to  tax  the  costs  of  the  nonsuit,  the  court 
refused  to  interfere.  Elvin  v.  Drummond,  1 M.  &P.  88.  S.  C.  4  Bing. 
415. 

17.  The  defendant,  an  uncertificated  bankrupt,  when  the  action  was 
commenced,  pleaded  his  bankruptcy  and  certificate  puis  darrien  con- 
tinuance, on  which  the  plaintiff  withdrew  the  record,  and  counter- 
manded the  notice  of  trial.  The  plaintiff  being  afterwards  ruled  to 
reply,  obtained  an  order  for  time,  but  subsequently  determined  to 
proceed  no  farther,  when  the  defendant  signed  judgment  of  non-pros, 
and  issued  execution  for  costs,  but  held  that  defendant  was  not  en- 
titled to  the  costs  of  proceedings  prior  to  the  plea,  and  the  execution 
was  accordingly  set  aside  without  costs. — Baker  v.  Morrey,  1  M.  &  P. 
138. 

18.  On  a  motion  by  bail  to  set  aside  an  attachment  against  a  sheriff,  it 
is  necessary  that  the  affidavit  should  state  that  it  was  made,  not  only 
without  collusion  with  the  principal,  but  at  the  expense  of  the  bail. — 
King  y .  Sheriff  of  London,  1  M.&P.  177.    S.C.  4Bing.427. 

19.  Costs  are  never  given  upon  showing  cause  against  a  rule  in  the  first 
instance. — Rex  v.  Laey,  1  M.&  R.  139. 

20.  The  proceedings  in  a  recovery  cannot  be  amended  by  substituting 
one  county  for  another. -^  2>o//tJi^  v.  Rice,  IM. &P.  178.  S.C. 
4  Bing.  426. 
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21.  Security  for  costs  when  plaintiff  resides  abroad  cannot  be  moTed  for 
on  the  mere  putting  in  of  bail  nor  until  after  justification,  if  they  have 
been  excepted  to.  See  Dc  la  Preuve  v.  Due  de  Birs,  4T.R.697. — 
Johnson  v.  Ely,  MS.  Easter  Term,  1828. 

PRESENTMENT. 

If  a  high  constable  would  present  for  a  nuisance  in  a  highway,  he  must 
go  before  the  grand  jury,^und  give  his  evidence  upon  oath. — Rea  v. 
the  Bridgewater  and  Taunton  Canal  Company ,  7  B.  &  C.  514. 

SEDUCTION. 

A  married  woman  is  competent  to  enter  into  an  engagement  of  service^ 
defeasible  only  by  her  husband ;  and  a  father  may  maintain  an  action 
for  the  seduction  per  quod,  &c.  of  his  married  daughter,  serving  in 
his  family  apart  from  her  husband. — Harper  v.  Luffkin^  1  M.&  R. 
166.     S.C.  7B.&C.  387. 

SETTI4EMENT. 

1.  The  mere  fact  of  a  pauper  being  first  found  in  a  particular  parish r 
is  not  presumptive  evidence  of  his  having  been  bom  there,  nor  does 
his  having  being  maintained  for  several  years  and  afterwards  occasion^ 
ally  relieved  by  such  parish,  amount  to  an  admission  of  his  being 
settled  there,  nor  preclude  the  parish  from  disputing  the  point. — The 
King  v.  the  Inhabitants  of  Trowbridge,  7  B.  &  C.  252.  S.  C.  1 M.  &  R.  7. 

2.  A  pauper  was  hired  as  an  ostler,  upon  an  agreement  that  be  was  to 
have  no  wages,  but  merely  what  he  got  as  ostler,  and  that  the  service 
might  at  any  time  be  determined  by  either  party ;  held  that  the  latter 
stipulation  precluded  the  presumption  of  its  being  a  general  hiring 
for  a  year,  and  that  service  under  it  did  not  confer  a  settlement. — 
Tlu  King  v.  the  Inhabitants  of  Great  Bowden,  7  B.  &  C.  249.  S.  C. 
IM.&R.  13. 

3.  A  man  marrying  a  woman  who  is  tenant  from  year  to  year  of  pre- 
mises under  the  annual  value  of  10/.  gains  a  settlement  thereby,  whe- 
ther her  interest  came  to  her  as  executrix  or  otherwise. — The  King  v. 
Inhabitants  of  Ynyseynhanam,  7  B.  &  C.  223.  S.  C.  1  M.  &R.  16. 

4.  A  pauper  under  age  entered  into  a  contract  of  service,  and  served 
under  it  till  he  had  attained  his  majority,  when  he  returned  to  his  fa- 
ther's house :  held  that  the  pauper  was  not  emancipated  by  such  con- 
tract and  service,  and  that  his  settlement  followed  that  of  his  father, 
acquired  during  the  continuance  of  the  service. — The  King  v.  Inha- 
bitants of  Lyhhet  Matravers,  7  B.  &  C.  226.    S.  C.  1  M.  &  R.  25. 

5.  A  general  hiring,  with  a  stipulation  that  the  servant  might  leave  on 
giving  a  month's  notice,  and  might  be  dismissed  at  pleasure,  is  a  yearly 
hiring  sufficient  to  confer  a  settlement,  and  it  matters  not  though  the 
hiring  was  by  a  public  establishment,  as  a  Royal  Military  College, 
exempt  from  poor  rates. — The  King  v.  Inhabitants  of  Sandhurst, 
1  M.&R.  95. 

SET-OFF. 

The  plaintiff  haring  recovered  damage  against  four  defendants  in 
trespass,  three  of  whom  were  indemnified  by  the  other,  who  had  re- 
covered against  the  present  plaintiff  in  a  former  action ;  held  that  the 
damages  and  costs  in  the  former  action  might  be  set  off  against  the 
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damages  and  costs  in  the  present — Bourne  v.  Bennett  and  otkert^ 
I  M .  &  P.  141.  S.  C.  4  Bing.  423. 

SESSIONS. 

The  power  given  to  the  court  of  quarter  sessions  by  the  3  Geo.  4.  c.  46. 
to  order  the  discharge  of  a  forfeited  recognisance,  is  confined  to  cases 
where  the  party  has  been  committed  or  given  security  to  appear ;  and 
the  court  does  not  possess  a  general  discretion. — Hayne  ▼.  Haytan, 
7B.&C.2d2. 

SHEMFF. 

If  a  warrant  of  attorney  be  executed  by  one  who  is  inaccurately  de- 
scribed therein,  and  judgment  entered  up  and  a  fi.  fa.  issued  against 
him  by  that  description,  the  sheriff  is  bound  to  execute  the  fi.  fa.  and 
cannot  dispute  the  accuracy  of  the  description. — Reeves  v.  Stater, 
7B.&C.486. 

STAMPS. 

I.  An  ad  valorem  stamp  on  the  principal  sum  is  sufficient  for  a  bond 
conditioned  for  the  payment  of  the  principal  sum,  and  interest  for  the 
performance  of  collateral  acts,  provided  the  ad  valorem  duty  exceeds 
1/.  15#.  which  would  have  been  required  by  the  collateral  matter  if  it 
stood  alone. — Dearden  v.  Bume,  1  M.  &  R.  130. 

%  An  agreement  may  be  received  as  evidence  of  the  tenancy  without 
a  fresh  stamp,  though  altered  by  consent  after  execution,  by  the  addi- 
tion of  the  words  "  home  and  premises"  to  the  word  **farm/* — Doe 
dem.  Waters  v.  Houghton^  1  M.  &  R.  208. 

3.  When  a  clause  in  a  prior  is  incorporated  by  words  of  reference  into 
a  subsequent  agreement,  it  is  not  annexed  thereto,  so  as  to  make  an 
additional  stamp  necessary  on  the  ground  of  its  swelling  such  subse- 
quent agreement  beyond  1 080  words. — Atwood  v.  Small,  7  B.  &  C.  390. 

4.  Articles  whereby  one  party  agreed  to  pay  the  other  a  fixed  salary, 
and  the  other  agreed  not  to  set  up  a  chemist's  shop  within  a  certain 
distance,  and  the  parties  were  mutually  bound  in  a  penalty  of  £000 
to  perform  the  agreement;  held  that  a  stamp  of  1/.  }bs,  was  suffi- 
cient.— Mounsey  v.  Stephens,  7  B.  &  C.  403. 

5.  To  prove  a  tenancy  the  lessor  of  the  plaintiff  put  in  a  written  un- 
stamped agreement  to  take  the  premises  in  question  at  2s.  6d.  per 
annum,  to  quit  at  half  year's  notice.  The  premises  were  proved  to 
be  actually  worth  ^we  pounds  per  annum.  It  was  objected  that  it 
ought  to  have  been  stamped.  But  Yaughan  B.  at  Shrewsbury  ad- 
mitted it.  And  the  Court  of  K.  B.  held  this  Was  right,  that  it  came 
within  the  exception  in  56  Geo.  3.  c.  184.,  since  the  subject  matter  of 
the  agreement  being  the  mere  right  of  occupation,  and  not  the  pre- 
mises themselves,  it  did  not  amount  to  twenty  pounds. — Doe  dem. 
Morgan  v.  Amiss,  MS.  Easter  Term,  1828. 

TRESPASS. 

A  remainder  man,  after  entering  upon  a  party  in  possession  by  intru- 
sion, may  maintain  trespass  against  the  intruders  though  he  retains 
po^session.—^uicAer  v.  Butcher,  1  M.  &  R.  220.  S.  C.  7  B.  &  C.  399. 
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TURNPIKE. 

Under  the  general  turnpike  act,  3  Geo.  4.  c.  196.  s.  86.  aatborising  the 
thutees,  after,  the  completion  of  a  new  road,  to  atop  ap  the  old  one, 
unless  leading  to  some  church,  mill,  Tillage,  town  or  place,  lands  or 
tenements,  to  which  the  new  road  does  not  immediately  lead ;  the 
trustees  hare  a  discretionary  power  of  stopping  up  the  old  road  eTen 
in  the  excepted  cases. — De  Beauvoiry.  Welch,  1  M.&R.  81.  S.  C. 
7B.&C.266. 

VARIANCE.— See  Pleading,  9. 

USURY. 

1.  An  agreement  for  the  payment  of  the  purchase  money  of  an  estate 
hy  instalments,  with  interest  heyond  the  legal  rate,  is  not  usurious  if 
the  sum  stipulated  for  as  interest  is  in  fact  a  part  of  the  purchase 
money, —Beete  v.  Bidgood,  1  M.  &  R.  143.   S.  C.  7  B.  &  C.  453. 

2.  Where  a  judge  leaves  it  to  the  jury  to  draw  their  own  conclusion  on 
a  question  of  usury,  their  verdict  cannot  be  disturbed  on  account  of 
an  erroneous  opinion  upon  the  matter  of  fact,  expressed  by  the  judge. 
^SoUrte  Y.  MelvilU,  1 M.  &  R.  198.   S.  C.  7  B.  &  C.  430. 


REAL  PROPERTY,  AND  CONVEYANCING. 

ADVOWSON. 

1.  Where  a  prebendary,  having  the  advowson  of  a  rectory  in  right  of 
his  prebend,  dies  whilst  the  church  is  vacant,  the  right  accruing  by 
the  vacancy  is  a  distinct  independent  chattel,  and  devolves  on  the 
personal  representative,  who  may  therefore  present  for  that  turn. — 
Rennell  v.  Bishop  of  Lincoln,  7  B.  &  C.  113.  Dissentient.  Lord  Ten- 
terden,  C.J. 

2.  Where  the  advowson  of  a  parish  is  vested  ]in  trustees  for  the  benefit 
of  the  parishioners,  the  election  of  the  vicar  must  be  by  voting  openly, 
but  the  right  of  voting  may  by  long  usage  be  confined  to  parishioners 
who  pay  church  and  poor's  rates.  Edenborough  v.  Archbishop  of 
Canterbury,  2  Russ.  93. 

CONDITION. 

The  doctrine  of  equity,  with  respect  to  conditions  precedent  in  wills,  is, 
that  they  must  be  complied  with  strictly  when  the  property  is  g^ven 
over  on  the  devisee's  failing  to  perform  them ;  but  the  court  will  in- 
terfere, and  set  up  the  prior  gift  when  there  is  no  devise  over,  if  the 
parties  can  be  placed  in  the  same  situation,  as  if  the  condition  had 
been  strictly  performed.  1  Russ.  508.  Thus  when  lands  were  de- 
vised in  fee,  with  a  direction  that  the  debts  due  to  testator  from  the 
devisee's  husband  should  be  released,  on  condition  that  within  two 
months  from  the  testator's  death,  the  devisee's  husband  should  release 
all  claim  to  the  lands  devised,  it  was  held  that  the  husband  should 
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not  lose  the  benefit  intended  him,  from  his  not  executing  the  release 
within  the  prescribed  period. — HolUnrdhe  t.  Litter^  ibid.  600. 
CONSIDERATION.— See  Conveyance. 

CONVEYANCE. 

1.  Though  a  deed  is  expressed  to  be  made  for  natoral  love,  it  may  be 
proved  to  have  been  made  in  consideration  of  marriage,  because  the 
real  is  consistent  with  the  alleged  consideration. —  Tantur  v.  Byne^ 
1  Simons,  160. 

2.  A  reversion  lies  in  grant,  and  though  the  particular  estate  is  only 
from  year  to  year,  and  the  lands  are  described  as  in  the  grantor's  pos- 
session, it  will  pass  without  attornment,  lirery,  or  enrolment — Doe 
dem.  Were  v.  Cole,  7  B.  &  C.  243.     1  M.  &  R.  33. 

3.  Recitals  in  a  conveyance,  whatever  effect  they  may  have  against  the 
parties  to  it,  cannot  be  eridence  as  against  third  persons. — 1  Russ. 
604. 

CORPORATION.^See  Trustee. 

COVENANT.— And  see  Landlord  and  Tenant. 

Where  a  person  in  remainder  in  tail  under  a  former  settlement,  cove- 
nanted that  in  case  she  should  become  entitled  to  a  certain  eetate  under 
the  Hmitmtione  of  a  former  settlement,  such  estate  should  be  conveyed 
as  therein  mentioned ;  and  her  brother,  the  antecedent  tenant  in  tail, 
suffered  a  recovery/  and  died  without  issue,  whereby  the  fee  gained 
by  such  recovery  descended  on  her ;  it  was  held  that  she  took  it  not 
under  or  by  virtue  of  the  limitations  of  the  settlement,  but  by  imme- 
diate descent  from  her  brother,  and  was  consequently  not  bound  to 
convey  it  under  the  covenant — Taifleur  v.  Dichemon,  1  Russ.  621. 

DEED. — And  see  Conveyance;  Covenant. 

Loss  of  a  deed  or  instrument  is  a  ground  on  which  the  court  of  chancery 
will  exercise  jurisdiction,  but  with  great  caution. — ^Per  Lord  Chan- 
cellor in  Barker  v.  Ray,  2  Russ.  73,  4. 

DEVISE,  ESTATE  IN  FEE  OR  FOR  LIFE. 

Words  will  not  carry  a  fee,  only  because  they  would  otherwise  be  mere 
surplusage ;  and  in  their  ordinary  sense  the  words '  posieaed  of  do 
not  import  real  estate.  Where,  therefore,  a  testatrix,  after  giving  pe- 
cuniary legacies,  devised  to  A.  B.  her  two  fields  at,  &c.,  likewise  the 
remainder  of  the  personalty,  and. all  ike  might  die  poeeeeeed  of  at  the 
time  of  her  death,  after  the  above  bequests  were  discharged,  &c.;  the 
devisee  was  held  to  take  only  an  estate  for  life.*  Monk  v.  Mmodsley, 
1  Simons,  286. 

DEVISE. — ESTATE  TAIL. 

h  The  word '  leave'  has  not,  in  devises  of  real  estate,  the  effect  of  confining 

I  The  devisor  was  a  feme  covert,  and  the  will  the  execation  of  a  power ;  but  it 
appeaiB  from  the  reasoning  of  the  coart  that  the  case  may  be  stated  generally  in  re- 
lemce  to  the  above  point.— Kui.  Und.  289,  290, 291. 
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the  word  '  iuHe'  to  issue  liying  at  the  time  of  testfttor's  death.  Whea, 
therefore,  the  devise  was  to  the  use  of  R.  C.  for  life,  and  after  his  de- 
cease, to  the  use  of  his  issue  male  or  female,  in  such  proportion  or 
proportions  as  he  should  think  proper  to  devise  the  same,  with  power 
to  charge  the  lands  with  a  jointure,  but  in  case  he  should  die  leaving 
no  issue,  then  with  remainders  over ;  R.  C.  was  held  to  take  an  estate 
tail.— CVo/y  v.  Croly,  I  Batty,  1. 
2.  Lands  were  devised  to  W.  *^  during  ^he  term  of  his  natural  life,  and 
in  case  he  has  issue,  then  it  is  my  will  they  shall  jointly  inherit  the 
same  after  my  decease."  In  a  subsequent  part  of  the  will,  testator 
gave  the  residue  of  his  effects  real  and  personal  to  the  said  W. ;  but 
in  case  he  dies  without  issue,  then,  &c.  W.  died  without  issue.  Held 
that  the  words  in  the  first  clause,  if  taken  alone,  would  have  givea 
W.  an  estate  for  life ;  and  if  he  had  had  issues,  they  would  hare  taken 
jointly,  but  that  as  W.  died  without  issue,  the  construction  turned 
upon  the  subsequent  devise,  and  he  took  an  estate  tail  in  the  free- 
hold, and  the  absolute  interest  in  the  personalty. — Ward  v.  Bevti, 
1  Y.  &  ^.  612. 

DEVISE — ^TO   TRUSTEES,    WHETHER  THEY  TAKE  A  CHATTEL  INTEREST 
OR   A   FEE. 

1.  If  lands  are  devised  to  trustees  to  do  something  for  a  given  purpose, 
when  that  purpose  is  at  an  end,  the  estate  ceases.  Hence,  where  lands 
were  devised  to  a  trustee  in  trust  to  receive  the  profits,  &c.  thereof, 
for  the  purpose  of  maintaining,  &c.  the  testator's  son  till  21,  the  trustee 
was  held  to  take  only  a  chattel  interest. — Morrant  and  wife  v.  Gaugh 
and  another,  I  M.  &  R.  41.  S.  C.  7  B.  &  C.  206.  [iVote— that  the 
other  circumstances  of  the  case  were  immaterial  to  the  construction 
of  this  devise.    See  1  M.  &  R.  47.    7  B.  &  C.  211.] 

2.  If  the  obligor  of  a  bond  without  penalty,  conditioned  for  the  pay- 
ment of  an  annuity,  devise  as  aforesaid^  then,  inasmuch  as  the  bond 
does  not  create  a  debt  in  law,  the  devisee  in  trust  is  only  liable  for 
the  profits  which  accrue  during  the  continuance  of  his  interest  as  to 
such  arrears  of  the  annuity  as  grow  due  after  the  testator's  death. 
S.  C.  ibid. 

And  see  Condition. 

EQUITY. — See  Landlord  and  Tenant. 

EXECUTORY  LIMITATIONS. 

Limitations  by  way  of  devise,  or  shifting,  or  springing  use,  may  be  made 
to  depend  on  an  absolute  term  of  21  years  after  lives  in  being.  By 
the  Vice  Chancellor  in  Bengough  v.  Edridge,  1  Simons,  267.  Where, 
therefore,  trusts  were  to  be  performed  after  the  expiration  of  a  term 
in  gross  of  twenty  years,  from  the  decease  of  the  survivor  of  twenty- 
eight  persons  who  were  living  at  the  testator's  decease ;  they  were 
held  valid.    S.  C.  ibid.  173. 

FEE-FARM.— See  Rent. 

HUSBAND  AND  WIFE. 

If  a  woman  executes  a  settlement  in  contemplation  of  marriage,  and 
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conceals  it  from  her  intended  husband,  it  cannot  stand  against  his 
marital  rights,  and  the  greater  or  less  interval  between  the  date  of  the 
instniment  and  that  of  the  marriage,  though  a  material  circumstance, 
does  not  alter  the  principle.  Held  by  the  Master  of  the  Rolls  in 
,  Goddard  t.  Show,  1  Russ.  486.  when  the  intenral  was  10  months. 
But  note,  that  in  most  of  the  cases,  the  period  has  been  much  shorter. 

INSOLVENT  DEBTOR 

The  insolrent  debtor  is  no  party  to  the  ultimate  assignment,  and  the  ul- 
timate assignee  takes  all  the  estate  of  the  provisional  assignee,  not- 
withstanding the  insolvent's  death  in  the  mean  time,  and  before  the 
hearing  of  his  petition  or  passing  of  his  examination.  WiUii  v. 
Elliot,  1M.&P.19. 

INSURANCE.    See  Landlord  and  Tenant. 

LANDLORD  AND  TENANT. 

1.  It  seems  that  in  equity,  as  well  as  at  law,  a  tenant  who  covenants  to 
pay  rent  during  the  whole  continuance  of  his  lease,  is  not  in  the  case 
of  an  accident  by  fire,  entitled  to  a  suspension  of  the  rent  during  such 
time  as  is  occupied  in  the  rebuilding  the  premises.  By  the  Vice 
Chancellor  in  Leeds  v.  Cheeskam,  1  Sim.  146. 

2.  If  a  landlord,  subsequently  to  the  lease,  insures  the  demised  pre- 
mises from  accidents  by  fire,  and  the  lease  has  no  exception  in  respect 
of  them,  the  tenant  cannot  compel  the  landlord  to  expend  the  money 
he  receives  from  the  insurance  office,  in  restoring  any  buildings  which 
may  be  burnt.    Ibid. 

OCCUPIER.    See  Tithes. 

PEW.    See  Prescription. 

PREBENDARY.    See  Advowson. 

PRESCRIPTION. 

A  pew  in  the  body  of  a  church  may  be  prescribed  for  as  appurtenant 
to  a  house  out  of  the  parish. — Louseley  t.  Hayward,  1  Y.  &  J.  583. 
{NoU.-  The  court  denied  the  distinction  as  to  this  point  between  the 
body  and  an  aisle  of  the  church.] 

PRESUMPTION.—And  see  Term. 

Questions  of  limitation  of  time  and  presumption  of  surrender,  are  pe- 
culiarly questions  for  a  court  of  law.  By  the  Lord  Chancellor,  in 
lAfpdeU  V.  CreagK,  1  Bligh,  271. 

RECrTALS.«-See  Conveyance. 

RECOVERY,  COMMON. 

1.  The  statute  24  6. 2.  c.  48.  s.  8.,  which  requires  that  there  shall  be  four 
returns  inclusive,  between  the  first  and  second  writ  of  summons  to 
warrant  against  the  vouchers  in  common  recoveries,  was  merely  direc- 
tory, and  such  returns  may  be  abridged  when  the  justice  of  the  case 
demands  it.     Still  demandant,  Raymond  tenant,  1  M.  &  P.  136. 

2.  The  court  will  not  amend  a  recovery  by  substituting  the  name  of 
one  county  for  that  of  another,  though  the  mistake  is  sworn  to. — Dol- 
ling  demandant,  Rice  tenant,  E^uion  vouchee.  1  M.  &  P.  178. 
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RENT. 

If  a  fee  farm  rent  is  chargeable  on  the  whole  of  a  city,  he  who  is 
entitled  to  the  rent  may  demand  the  whole  or  any  part  of  it  from 
any  one  who  has  a  part  of  or  in  that  city ;  leaving  the  person  who 
is  thus  called  upon  to  pay,  to  obtain  contributions  from  the  other 
inhabitants  as  he  best  can.  By  Lord  £ldon,  in  Aitamey  General  r. 
Corporation  of  Exeter,  2  Russ.  63. 

REVERSION.— See  Conveyance. 

SETTLEMENT. — See  Covenant;  Executory  Limitations;   Hus- 
band AND  Wife;  Trustee. 
SHIFTING  AND   SPRINGING  USE.— See  Executory  Limit- 

ATIONS. 

TENANT. — See  Landlord  and  Tenant. 

TERM. 

A  mortgage  term  was  recited  in  a  deed  dated  1758,  to  have  been  created 
several  years  before,  and  to  have  been  then  assigned  in  trust  to  attend 
the  inheritance ;  but  there  had  been  a  dear  possession  for  60  years 
without  reference  to  the  term,  and  neither  the  deed  creating  it,  nor  the 
assignment  of  it  was  produced.  The  court  held,  that  after  the  expir- 
ation of  70  years,  without  payment  of  interest,  it  should,  on  the  au- 
thority of  Doe  V.  Hilder,  1  B.  &  A.782.  presume  the  term  to  be  sur- 
rendered.— Toumsend  r,  ChampemotMy  1  T.&J.d38. 

TITHES. 

1.  Neither  mortgagees,  nor  persons  entitled  to  tithes,  under  terms  for 
raising  portions  or  charges,  have  a  right  to  call  for  past  rents  and 
profits.  Hence,  the  enjoyment  of  the  tiUies  by  the  person  who  is  tenant 
in  fee,  or  tenant  for  life,  subject  to  such  charges,  gives  him  a  sufficient 
title  to  sustain  a  suit  against  occupiers  on  account  of  tithes.— CX^rry 
V.  Leghy  I  Bligh,  306. 

2.  If  the  occupier  shows  a  colour  of  tide  to  the  tithes  not  rendered,  a 
court  of  equity  will  not  interfere,  but  leave  the  plaintiff  to  his  leg^al 
remedy.    Ibid. 

TRUST. — See  Executory  Limitations;  Term. 

TRUSTEE. 

'  1.  Where  a  devisee  in  trust  for  sale  (such  trust  working  a  conversion) 
did  not  execute  a  conveyance  made  sixty  years  back,  and  purporting 
to  be  made  by  him  and  the  parties  beneficially  interested ;  and  pos- 
session had,  since  that  period,  gone  under  that  conveyance,  the  title 
was  held  unobjectionable.  —  Townsend  v.  Ckampemoun,  1  T.  &  J. 
638. 

2.  Where  trustees  lent  money  to  a  postnuptial  settlor,  which  was 
secured  by  a  subsequent  mortgage ;  but  the  money  was,  in  &ct,  never 
paid  to  the  trustees  on  the  trusts  of  the  settlements ;  they  were, 
nevertheless,  held  to  be  constituted  specialty  creditors  by  the  mort- 
gage.— Turner  v.  Bifne^  1  Simons,  160. 

3.  When  trustees  are  directed  to  keep  down  the  interest,  and  out  of 
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tnut  fands  to  pay  off  the  priDcipal,  of  incumbrances,  the  eeituique 
trusts  under  the  deed  may  complain  in  a  court  of  equity,  that  the 
funds,  being  available  for,  were  not  applied  to  that  purpose,  and  that 
the  interest  of  them  is  therefore  unnecessarily  continued.  —  Per 
Lord  Redesdale,  1  Bligh,  339. 

4.  Where  a  corporation  is  in  possession  of  funds  arising  from  rates 
granted  to  them  by  act  of  parliament,  and  to  be  appropriated  to  certain 
beneficial  purposes,  they  are,  it  seems,  trustees ;  but  at  all  erents, 
they  are  accountable  persons,  and  the  circumstance  of  the  act  having 
provided  that  they  shall  furnish  parliament  with  an  annual  account  of 
the  sums  which  they  receive,  does  not  oust  the  jurisdiction  of  the 
court  of  chancery,  which,  in  such  a  case,  can  only  be  taken  away 
expressly,  or  by  necessary  implication. — [S.  C]  Attomeff-GenertU 
V.  Mayor,  9f€.  of  Dublin,  1  Bligh,  312. 

VENDOR  AND  PURCHASER. 

1.  When  an  estate  subject  to,  b  sold  free  from,  incumbrances,  they 
are  matter  of  conveyance  only,  though  their  amount  exceeds  the  pur- 
chase money. — Townsend  v.  Champemoun,  1  Y.  &  J.  449. 

2.  A  purchaser,  it  seems,  is  not  bound  to  rely  on  the  recitals  in  deeds, 
though  more  than  thirty  years  old,  as  evidence  of  a  pedigree,  which 
is  unsupported  by  other  proof,  or  by  possession  accordingly.  —  Fort  ^ 
Y.Clarke,  lRuss.601. 

3.  If  a  personal  representative,  in  whom,  as  such,  a  leasehold  has 
vested,  sells  it,  not  in  his  proper  character,  or  in  the  course  of  admi- 
nistering the  assets,  and  the  purchaser  is  aware  of  the  nature  of  the 
transaction,  it  is  assets  unadministered,  and  the  administrator  de 
bonis  non  of  the  orignal  testator  is  entitled  to  have  the  sale  set  aside. 
— CMndge  v.  BotUwriglit,  1  Russ.  549. 

VOUCHER.— See  Recovery. 

USE. — See  Executory  Limitations. 

WARREN. 

The  right  of  warren  ought  not  to  be  extended  by  inference  to  animals 
not  clearly  within  it.  Hence  it  was  held  that  grouse  are  not  birds  of 
warren. — Dvke  of  Devonshire  v.  Lodge,  7  B.  &  C.  36. 

WILL.— See  Devise. 

WttL,  REVOCATION  OF. 

An  instrument  void  as  a  conveyance,  does  not  revoke  a  prior  will. 
Where  therefore  a  wife  having  a  power  of  appointment  by  wiU,  duly 
executed  that  power,  and  afterwards  joined  with  her  husband  in  a 
deed,  purporting  to  be  an  appointment  of  the  same  lands,  but  which 
was  a  nullity  as  to  the  wife,  it  was  held  that  the  will  made  in  pur- 
suance of  the  power,  was  not  revoked. — Eilbeeh  y.Wood,  1  Russ.  664. 

WORDS.— See  Devise. 

WRIT.— See  Recovery. 
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EQUITY. 
ADEMPTION. 

A  testator  bequeaths  his  interest  in  two  policies  of  insurance  on  the  life 
of  his  wife  to  his  executors,  upon  trust,  after  his  wife's  decease,  out 
of  the  amount  to  be  received  upon  them,  to  provide  for  certain  lega- 
cies. His  wife  having  died,  he  received  the  money,  and  invested  it 
in  securities  of  which  he  died  possessed;  held  that  the  legacies  failed. 
-—Barker  v.  Rayner,  2Russ.  122. 

ANNUITY. 

Assignment  of  150Z.  part  of  the  dividends  of  a  sum  of  stock  to  which 
the  vendor  was  entitled  for  life,  with  a  proviso  that  the  purchaser 
should  not  receive  any  part  of  the  dividends  then  growing  due,  but  a 
proportionable  part  of  the  150/.  is  a  grant  of  an  annuity,  and  must 
be  memorialized. — Charretie  v.  Vause,  1  Sim.  153. 

APPEAL. 

1.  An  appeal  from  the  Master  of  the  Rolls  or  Vice  Chancellor  to  the 
Lord  Chancellor  is  only  are-hearing ;  evidence  may  therefore  be  read 
which  was  not  read  at  the  original  hearing. — Williame  v.Goodekildy 
2RUSS.91. 

2.  The  taking  of  an  account  will  not  be  stayed  pending  an  appeal ;  nor 
does  the  court  generally  direct  security  to  be  given  for  the  result  of 
an  account. — Nerot  v.  Bumand,  2  Russ.  56. 

3.  Pending  an  appeal,  the  court  will  sometimes  stay  the  sale  of  pro- 
perty which  the  decree  has  directed  to  be  sold  ;  the  appellant  giving 
security  for  its  value. — Ibid, 

ARBITRATION. 

Before  the  award,  either  party  may  revoke  the  authority  of  the  arbi- 
trator, although  the  reference  is  made  under  an  order  of  the  court ; 
but  it  is  a  contempt  to  do  so. — Hagget  v.  WeUk,  1  Sim.  134. 

CERTIORARI. 

It  is  sufficient  for  granting  a  writ  of  certiorari,  to  remove  proceedings 
in  replevin  from  a  court  of  great  sessions  in  Wales,  that  the  title  of 
the  freehold  is  in  question. — Edwards  v.  BoweUf  2  Russ.  153. 

CHARITIES. 

1.  It  has  not  been  decided  from  what  period  a  corporate  body  shall  be 
obliged  to  account  in  matters  of  trust.  Where  a  corporation  put  in 
their  answer  in  1811,  and  in  it  had  rendered  accounts  which  went 
back  as  far  as  1791,  the  account  of  the  charity  property  was  decreed 
from  that  time. — Attorney  General  v.  the  Corporation  of  Stafford^ 
1  Russ.  547. 

2.  The  statute  of  Elizabeth  created  no  new  law  on  the  subject  of  cha- 
ritable uses ;  but  only  a  new  and  ancillary  jurisdiction. — By  Lord 
Redesdale  in  Att.  Gen.  v.  Mayor,  ^c.  of  Dublin,  1  Bligh,  347. 

3.  It  is  not  a  generol  rule  of  equity  that  a  charitable  gift  for  the  benefit 
of  the  poor  is  to  be  confined  to  such  poor  as  do  not  receive  parish  rie- 
lief. — Attoi-ney  General  y.  Corporation  of  Exeter,  2  Russ.  45. 
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4.  The  Coart  is  strict  with  the  trustees  when  there  is  a  wilfnl  misappli- 
cation ;  but  not  when  mistake  only. — S.  C. 

5.  And  it  is  reluctant  to  compel  the  corporation  to  make  a  discovery  of 
property  applicable  to  general  corporate  purposes. — S.  C. 

6.  When  trustees  of  a  charity,  under  an  instrument  of  doubtful  con- 
struction, have  acted  honestly,  though  erroneously,  they  will  not  be 
charged  in  respect  of  past  misapplication  of  the  funds. — S.  C. 

COSTS. 

1.  Costs  as  between  solicitor  and  client,  allowed  to  the  Archbishop  and 
Bishop,  when  made  parties  to  a  suit  respecting  the  validity  of  the 
election  of  a  Vicar.  —  Edenborough  v.  Archbishop  of  Canterbury , 
2  Rnss.  93. 

2.  The  court  will  not  make  an  order  to  stay  proceedings,  until  security 
be  given  for  costs,  upon  the  ground  of  the  plaintiff  being  about  to 
leave  the  country.— IFiTK*  v.  Garbutty  I  Y.&  J.  611. 

EXCEPTIONS. 

Where  exceptions  are  taken  to  the  answers,  to  the  original,  and  also  the 
amended  bill,  a  separate  rule  for  arguing  each  set  of  exceptions  must 
be  given. — Eastwood  v.  DobreSj  I  Y.  &  J.  608. 

EXECUTOR. 

Stock,  like  all  other  personal  estate,  is  assets  in  the  hands  of  the  exe- 
cutor, and  though  specifically  bequeathed,  it  vests  in  him,  and  till 
his  assent  a  specific  legatee  thereof  has  no  right  to  the  legacy,  nor 
can  the  bank  prevent  the  executor  from  transferring  the  stock. — Frank- 
lin V.  Bank  of  Englandy  1  Russ.  675.    The  Bank  have  appealed. 

FEME  COVERTE. 

Where,  after  marriage,  the  husband  of  a  woman  entitled  to  a  fund  in 
a  cause,  ag^ed,  in  writing,  to  settle  half  his  wife's  property  upon 
her :  held,  that  the  agreement  enured  to  the  benefit  of  the  children, 
and  that,  therefore,  the  wife  could  not  wave  it. — Fenner  v.  Taylor^ 
I  Sim.  169. 

INJUNCTION. 

Injunction  g^nted  ex  parte  to  restrain  the  owner  of  a  bouse  from 
making  any  erections  or  improvements,  so  as  to  obstruct  the  ancient 
lights  of  an  ac^oining  house. — Bach  v.  Stacy ^  2  Russ.  121. 

ISSUES. 

1.  New  trial  of  an  issue  not  granted  merely  because  evidence  was  re- 
jected which  ought  to  have  been  received. — Barker  v.  Ray,  2  Russ.  63. 

2.  Nor  because  the  judge  represented  the  effect  of  the  defendant's  an- 
swer to  the  jury  inaccurately.— /6uf. 

JURISDICTION. 

The  court  has  jurisdiction  to  control  the  legal  rights  of  a  father  over  his 

children  on  the  ground  of  his  immoral  conduct. — Wellesley  v.  Dvke 

of  Beaufort f  2  Russ.  1. 
LANDLORD  AND  TENANT. 
A  tenant  has  no  equity  to  compel  his  landlord  to  ej^end  money  received 

from  a  fire  insurance  oflice  in  rebuilding  the  demised  premises;  or 
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to  restrain  him  from  suing  for  rent  until  the  premises  are  rebuilt. — 
Leeds  Y.Cheetham,  1  Sim.  146. 

MORTGAGE. 

1.  It  is  now  an  unquestioned  rule  of  equity,  that  an  equitable  incum- 
brancer who  will  take  possession,  may  bare  a  receiver:  care  being 
taken  that  the  order  for  the  receiver  shall  not  prevent  aiiy  who  ha?e 
a  better  title  to  the  possession,  from  oustihg  him  if  they  please.  In 
Tanfield  v.  Irvine,  2  Russ.  161,  per  Lord  Chancellor. 

3.  The  rights  of  an  equitable  mortgage  are  not  taken  away  by  the 
mortgagor's  not  having  appeared  to  the  suit,  and  being  out  of  the  ju- 
risdiction of  the  court    S.  C.  149. 

3.  The  court  will  direct  annual  rests,  as  well  in  an  account  of  occupa- 
tion rent,"  as  in  an  account  of  rents  and  profits  received ;  and  it  may 
direct  such  rests  against  a  mortgagee  in  possession,  from  the  time  at 
which  the  mortgage  money  was  discharged,  though  there  has  been  no 
direction  to  that  effect  in  the  prior  orders  under  which  those  accounts 
were  taken,  if  it  was  not  then  known  that  the  mortgage  debt  was  paid 
off.     WiUon  V.  Met9Mlfe,  1  Russ.  630. 

And  see  Tithes. 

MOTION. 

Where  a  party  shows  upon  affidavit,  that  a  cause,  which  he  did  not 
know  to  be  in  the  paper,  was  disposed  of  in  his  absence,  the  court 
win  restore  it  to  be  heard  upon  motion, — Rowley  v.  Carter,  1  Y.  & 
J.  611. 

PARTNERSHIP. 

Where  a  partner  has  a  right  to  appoint  a  person  to  succeed,  upon  his 
death,  to  his  share  of  the  business ;  the  refus^  of  his  appointee  to 
come  in  on  the  same  terms  on  which  he  was  a  partner,  dissolves  the 
partnership ;  but  the  dissolution  is  not  wrought  by  the  exclusion  of 
the  appointee. — Kenhaw  v.  Mathews,  2  Russ.  62. 

PLEADING. 

On  an  action  to  recover  the  produce  of  foreign  specie  remitted  to  an 
agent,  the  agent  filed  his  bill,  alleging  generally,  that  there  were 
mutual  dealings  between  the  parties,  and  praying  an  account  and 
injunction :  demurrer  allowed. — Frietas  v.  Dos  Santos,  1 Y.  &  J.  676. 

PRACTICE. 

1.  After  an  appeal  was  lodged  in  the  house  of  lords,  the  court  below 
made  an  order,  expunging  from  the  registrar's  notes,  a  part  of  the 
evidence  read  upon  the  hearing:  order  reversed  as  irregular. — Lop- 
deU  V.  Creagh,  1  Bligh,  266. 

2.  Answer  taken  off  the  file,  because,  {inter  alia)  in  thejtira^,  as  to  one 
defendant,  a  mistake  had  been  made  in  the  year  (1817  being  written 
for  1827) ;  and  the  answer  had  been  affirmed  by  another  defendant, 
a  quaker,  under  a  commission  to  take  his  answer  upon  oath. — Parke 
y.  Christy,  lY.&J.  633. 

3.  On  a  bill  by  underwriters  for  a  commission  to  examine  witnesses 
abroad ;  the  court  held  an  affidavit  of  the  plaintiff's  solicitor,  stating 
generally,  that  he  believed  the  plaintiffs  had  witnesses  abroad  whose 
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tettiinoiiy  wu  material,  whhoat  itating  the  gronnds  of  his  betief,  to 
be  sufficient— Aofttiuon  v.  Soma,  1  Y.  &  J.  678. 

4.  Where  exceptions  were  taken  to  a  return  by  the  commissioners 
under  a  decree  of  partition,  the  court  held  that  exceptions  would  not 
lie ;  and  that  a  motion  to  suppress  the  return  was  the  proper  course. 
^-Jatus  y.  Tatty,  I  Sim.  136. 

6.  The  vendor,  under  a  decree,  may  confirm  an  order  niti  obtaiBed  by 
the  purchaser,  if  the  latter  neglect  to  do  ao.—^HhiUinpworth  v.  CMl- 
Umgwortk,  I  Sim.  291. 

6l  Office  copies  of  depositions  in  a  tithe  suit  in  the  exchequer  may  be 
read  in  a  similar  suit  in  the  court  of  chancery  against  another  de- 
fendant making  the  same  defence,  on  producing  office  copies  of  the 
bill  and  answer  in  the  Uxmm  suit,  without  an  order  for  Uiat  pur- 
pose.— Willumi  V.  Broadhead,  1  Sim.  161. 

RECEIYER. 

Where  the  grantor  of  an  annuity,  secured  on  lands  subject  to  a  prior 
charge,  resides  abroad,  but  by  bis  agent  continues  in  the  receipt 
of  the  profits;  the  court  wiU,  on  the  application  of  the  annuitant, 
appoint  a  receiver,  though  the  grantor  has  not  appeared  to  the  suit — 
Tmnfield  r.  Itwm,  2  Russ.  149.    And  see  Moktgaob, 

SPECIALTY  CREDITOR. 

1.  An  annuity  to  the  grantor'-s  sister,  though  expressed  to  be  made  for 
oatnral  love  and  affectkni,  may  be  averred  to  have  bees  in  consider- 
ation of  her  marriage^  and  will  entitle  her  to  rank  as  a  specialty  cre- 
ditor of  the  grantor. — Tanner  v.  Bf/ne,  1  Sim.  160. 

9^  A  husband  made  a  post-nuptial  settlement  of  £4000,  and  then,  in 
consideration  of  the  £4000  expressed  to  have  been  lent  to  him  by 
the  trustees,  mortgaged  to  them  a  real  estate  to  secure  that  sura, 
and  covenanted  to  repay  it  Held,  that  although  the  husband  never 
paid  the  money  to  the  trustees,  tbey  were,  neverthriess,  specialty 
creditors  of  the  husband, — Tamier  v.  Byne,  1  Sim.  16(X 

SOLICITOR 

Where  a  solicitor  retained  a  sum  of  money,  paid  out  of  court,  towards 
his  costs ;  and  upon  taxation  it  appeared  that  at  the  time  he  obtained 
the  money,  he  bad  been  already  overpaid ;  the  court  refused  upon 
a  motion  for  that  purpose  to  charge  him  with  interest-^  fFrt^M  v. 
Soutkwood,  1Y.&J.627. 

TIMBER. 

Tenant  for  life  without  impeachment  of  waste,  except  as  to  timber 
srowing  in  the  park,  avenues,  demesne  lands,  and  woods,  adjoining 
the  capital  messuage,  there  being  no  woods  of  that  description,  can* 
not  cut  timber  in  any  woods  so  a4Joiniag  the  house  as  to  serve  for 
ornament  or  shelter  to  it. — Newdipate  v.  Newdigate,  i  Sim.  131. 

VICAR. 

1.  Where  an  advowson  is  vested  in  trustees  for  the  benefit  of  the  pa- 
rishioners an  election  of  a  vicar  by  ballot  is  not  valid. — Eden^ 
haromgk  v.  ArehkUhop  of  Canterbury,  2  Russ.  93. 

2.  In  such  a  ease,  the  right  of  voting  at  the  election  of  a  vicar  may  be 

M   d£ 
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limited  by  loug^  usage  to  the  parishioners  who  pay  church  and  poor's 
rates. — Idid, 

BANKRUPTCY. 
AFFIDAVIT. 

Mode  of  proceeding  on  an  irrelevant  or  scandalous  affidavit. — Ex  parte 

CKisman,  2  6.  &  J.  315. 
ALLOWANCE. 

1.  Bankrupt  not  entitled  to  allowance  unless  a  sulbcient  dividend  be 
paid  both  upon  the  joint  and  separate  estate. — Ex  parte  GoodaU^  2  6. 
&J.28I. 

2.  A  bankrupt  has  no  right  to  his  allowance,  until  his  certificate  has 
been  confirmed  by  the  chancellor. — Ex  parte  Pavetf,  2  G.  &  J.  358. 

ANNUITY. 

A  covenant  by  a  husband  to  secure  to  his  wife,  if  she  should  survive,  an 

annuity,  is  a  sufficient  consideration  to  support  a  grant  of  an  annuity 

from  the  wife's  fBLUher.—Ex  parte  Draycott,  2  G.  &  J.  283. 
ASSIGNEES. 
Where  a  bill  has  been  filed  before  the  bankruptcy  of  the  plaintiff,  a 

supplemental  bill  maybe  filed  by  the  assignees,  without  the  consent  of 

the  creditors. — Beavan  v.  Lewis,  2  G.  &  J.  245. 
ATTESTATION. 
A  petition  which  does  not  on  the  face  of  it  *  appear  to  be  by  a  solicitor, 

must  be  properly  attested.    Ex  parte  Cole,  2  G.  &  J.  269. 
BANKRUPT. 

1.  A  bankrupt  cannot,  after  certificate,  petition  to  supersede  because  he 
was  not  a  trader. — Ex  parte  Letois,  2  G.  &  J.  208. 

2.  A  bankrupt  who  is  disputing  the  commission  at  law  cannot,  because 
nonsuited,  be  compelled  to  convey. — Ex  parte  Thomas,  2  G  &  J.278. 

3.  Where  a  bankrupt  acquiesces,  the  chancellor  will,  upon  petition, 
restrain  him  from  proceeding  at  law  to  impeach  the  validity  of  the 
commission. — Ex  parte  Leigh,  2  G.  &  J.  392. — ^Vide  Ex  parte  Glossop, 
2G.&J.268. 

CERTIFICATE. 

1.  A  certificate  signed  by  creditors  before  the  bankrupt  has  passed  his 
.  last  examination  is  invalid. — Ex  parte  Cusse,  2  G.  &  J.  327. 

2.  Where  a  bankrupt  lost  40/.  on  a  wager,  although  he,  on  the  same 
day,  won  more  than  that  sum,  his  certificate  was  stayed  on  petition. 
— Ex  parte  Newman,  2  G.  &  J.  329. 

COMMISSIONERS. 

Commissioners  may  expunge  the  debt  of  the  petitioning  creditor  if 

improperly  proved. — Ex  parte  Neale,  2  G.  &  J.  308. 
COMMITMENT. 

1.  Where  a  bankrupt  is  condmitted  without  a  protection,  the  assignee 
may  lodge  a  detainer  against  him,  between  the  time  of  his  applying  to 
be  examined  and  his  examination. — Ex  parte  Weight,  2  G.  &  J.  202. 

2.  A  warrant  stating  that-  various  questions  had  been  proposed  to  the 
bankrupt,  *'  and  amongst  others  the  following,''  &c.,  is  defective. — 
Lawrence's  Case,  2  G.  &  J.  2C9. 
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3.  A  irarrant  referring  to  documents  not  set  forth,  so  that  the  judge 
has  not  the  same  information  which  the  commissioners  possessed,  is 
defectire.— Price'*  Case,  2  G.  &  J.  21 1 . 

4.  The  omission  of  a  previous  examination  does  not  vitiate  a  commit- 
ment upon  a  distinct  ground. — AtkintoiCs  Case,  2  G.  &  J.  218. 

COSTS. 

The  costs  of  a  petition  for  his  certificate,  presented  by  a  bankrupt  after 
the  petition  day,  will  not  be  allowed.— £x  parte  Birch,  2  G.  &  J.  206. 
DESCRIPTION. 

1.  A  commission  omitting  to  describe  the  bankrupt  as  of  the  place  at 
which  he  had  been  chiefly  known  as  a  trader  is  bad. — Ex  parte  Parrey, 
2  G.  &  J.  225. 

2.  He  must  be  described  as  of  the  place  where  he  actually  traded. — 
Ex  parte  Beadlei,  2  G.  &  J.  243. 

ELECTION. 

1.  A  creditor  may  prove  on  a  bill  for  part  of  the  debt,  and  proceed  at 
law  for  a  bill  for  the  remainder,  which  he  had  negpciated  before  the 
bankruptcy,  and  taken  up  after  the  proof. — Ex  parte  Sly,  2  G.  &  J.  163. 

2.  A  creditor  having  proved  will  be  restrained  from  issuing  execution 
against  the  property  in  the  hands  of  the  assignees. — Ex  parte  Ber- 
iuuc(mt,2G.  &  J.  381. 

3.  A  creditor  cannot  proceed  at  law  upon  one  of  two  bills  for  goods,  due 
and  dishonoured  before  proof  on  the  other,  but  returned  after  proof. 
—Ex  parte  SehUsinger,  2  G.  &  J.  392. 

EQUITABLE  MORTGAGE. 

1.  An  equitable  mortgagee  is  entitled  to  the  rents  and  profits  from  the 

time  of  presenting  his  petition  for  a  sale. — Ex  parte  Bignoldy  2  G.  &  J  • 

273.    But  see  Ex  parte  Alexander,  2  G.  &  J.  275. 
EVIDENCE. 
It  is  not  necessary  to  put  in  the  proceeding^  as  evidence  where  there  is 

no  notice  to  dispute  the  commission. — Beavan  v.  Lewis,  2  G.  &  J.  245. 
GUARANTEE. 
A  partner  may  give  a  guarantee  for  his  partners  in  a  matter  relating  to 

the  partnership.— ^x  parte  Nolte,  2  G.  &  J.  295. 
INTEREST. 
A  separate  creditor  is  not  entitled  to  interest  out  of  the  surplus  until  the 

joint  creditors  have  been  paid  in  full. — Ex  parte  Minchin,  2  G.  &  J.  287. 
JUDGMENT  BY  NIL  DIGIT. 
Bill  does  not  lie  to  set  aside  a  judgment  by  nil  dicit:  the  remedy  is  by  ' 

petition.— illft<cAe2/  v.  Knott,  2  G.  &  J.  293.  . 
JURISDICTION. 

1.  Whether  the  chancellor  has  jurisdiction  to  enforce  payment  from  the 
petitioning  creditor  of  a  forfeiture  for  compounding  with  the  bankrupt 
See  Ex  parte  Dimmock  ^  Ea  parte  Marshall,  2  G.  &  J.  262—265. 

2.  The  court  has  no  jurisdiction  against  an  an  execution  creditor  who 
not  proved. — Ex  parte  Botcherly,  2  G.  &  J.  367. 

3.  The  vice-chancellor  cannot,  without  consent,  advance  a  petition  ta 
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be  beard  before  tbe  day  for  bearing  fixed  by  the  lord  okanoellor.-^ 
Bx  ptttrie  Ckmriion^  2  G.&  J.  880. 

UEN. 

Where  a  London  banker  and  a  country  banker  became  bankrupt,  and 
the  former  was  in  poaeetwon  of  ehort  bills  and  a  mortgage,  deposited 
with  him  as  security  against  liis  acceptances,  of  such  of  which 
as  were  outstanding,  the  assignees  of  the  country  baid^er  did  not 
relieve  his  estate :  held,  that  the  holders  of  such  aoeeptanoes  were 
entitled  to  have  the  proceeds  of  the  bills  and  mortgage  applied,  in 
preference,  to  the.  liquidation  of  their  demands. — Ex  pmrte  Wmrimg^ 
3  G.  fe  J.  408. 

PARTNERSHIP. 

1.  Where  different  firms  are  engaged  in  a  join  adventure,  the  creditors, 
in  respect  of  the  adventure,  may  prove  against  the  joint  estates  of  the 
minor  parterships. — Ex  parte  Nolie^  2  6.  &  J.  295. 

2.  A  solvent  partner  cannot  prove  against  the  separate  estate  of  his  co- 
partners, upon  ind^nifying  the  joint  estate  against  partnership 
debts.-*-£'jr  parte  Moore,  2  G.  &  J.  106.  ' 

3.  He  cannot  prove  until  all  the  joint  debts  are  paid.-— ^x  parte  EUis^ 
26.acJ.  312. 

PETITIONING  CREDITOR. 

1.  Where  a  bankrupt's  assets  are  greater  than  his  debts,  and  the  credi- 
tors who  have  proved  consent  to  the  supersedeas,  the  petitioning  cre- 
ditor may  receive  his  debt  in  iuU,  without  subjecting  himself  to  the 
penalty  for  compounding  under  6  Geo.  4.  c.  10.  s.  8.  Ex  pmrte 
SmUk,  2G«&J.29l. 

2.  The  deposition  of  the  petitioning  creditor,  at  the  opening  of  the  com- 
mission, does  not  entitle  him  to  vote  in  the  choice  of  assignees.— jE^x 
parte  RawioUy  2  G.  &  J.  353. 

PRACTICE. 

1.  A  petition  in  bankruptcy  is  not  vitiated  by  being  entitled  "  In  Chan- 
cery ."—f'x  parte  Hudson,  2  G.  &  J.  228. 

%  Where  commissioners  refuse  to  find  a  person  a  bankrupt,  the  court 
will  not  allow  the  commission  to  be  re-sealed,  and  directed  to  other 
commissioners. — Ex  parte  NickolU,  2  G.  &  J.  266. 

3.  Where  a  commission  £uls  through  the  mistake,  either  in  law  or  fact, 
of  the  original  petitioning  creditor,  the  costs  of  a  petition  to  substi- 
tute the  debt  of  another  creditor  upon  which  tiie  commission  may 
proceed,  are  to  be  paid  out  of  the  estate :  otherwise  if  in  consequence 
of  misconduct  or  fraud. — Ex  parte  Cousins,  2  G.  &  J.  270. 

4.  Where  a  petition  is  ordered  to  stand  over  until  after  a  trial,  there 
need  not  be  a  new  petition  for  further  directions. — Ex  parte  Window, 
2G.&J.280. 

6.  Where  the  petitioner  does  not  appear,  the  respondent  is  entitled  to 
his  costs,  upon  producing  the  ofllce  oopy  of  the  petitioner's  affidavit 
of  service.— fx  parte  Garth,  2  G.&  J.  302. 

6.  The  husband  must  join  in  a  docket  by  a  feme  eoverte  upon  a  debt  due 
to  her  en  mUre  droit.-^Ex  parte  Mogg^  2  G.&  J.  307. 
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PROOF. 

1.  Where  it  was  agreed,  upon  a  loan  to  the  bankrupt,  that  six  months' 
notice  should  be  giren  before  repayment  was  required ;  the  debt  is 
proreable,  though  no  notice  be  given  before  the  bankruptcy. — Ex 
parte  Dawman,  3  G.  &  J.  241. 

2.  A  sum  covenanted  to  be  paid  by  the  husband  when  demanded  by  the 
trustees,  if  demanded  before  the  bankruptcy,  is  proveable. — Ex  parte 
Brenehiey,  2  6.&J.  174. 

3.  A  seller  in  France  of  contraband  goods  may  prove,  unless  he  parti- 
cipate in  smuggling  them. — Ex  parte  CavaUere,  2  G.  &  J.  227. 

4.  Proof  cannot  be  made  by  one  person  on  behalf  of  several  creditors. — 
Exparte  the  Bank  of  England,  2G.&  J.363. 

SECURITY. 

1.  A  security  for  a  separate  deihand  does  not  extend  to  partnership 
claims. — Exparte  Freen  and  Moriee,  2  G.  &  J.  246. 

2.  The  interest  of  partners,  where  the  estate  was  purchased  out  of  the 
joint  property,  and  mortgaged  for  a  joint  debt,  is  a  joint  security. — 
ExparU  Free^  2  G.  &  J.  250. 

3.  The  proprietor  of  bills  improperly  applied  in  reducing  the  balance 
between  his  bankers  in  the  country  and  their  London  agents,  is  enti- 
tled to  be  indemnified  from  surplus  security  held  by  the  latter. — Ex 
parte  ArmiUteady  2G.&J.  371. 

STATUTE  OF  UMITATIONS. 

1.  After  a  commission  has  issued,  debts  not  before  barred,  are  not 

affected  by  lapse  of  time.--£'x  parte  Roes,  2  G.  &  J.  330. 
SUPERSEDEAS.     ^ 

1.  A  bankrupt  cannot  after  certificate,  petition  to  supersede  because  he 
was  not  a  trader. — Ex  parte  Lewis,  2  G.  &  J.  206. 

2.  A  commission  will  not  be  superseded,  even  with  consent  of  creditors, 
until  the  bankrupt  has  surrendered. — Ex  parte  Peaker,  2G.  &  J.  337. 

3.  A  joint  commission  may  be  superseded  as  to  one  of  the  bankrupts, 
without  prejudice  to  its  validity  with  regard  to  the  other. — Ex  parti 
Bygrave,  2G.&J.  301. 

TAXATION. 

1.  The  master's  taxation  of  a  solicitor's  hill  under  5  Geo.  2.  c.  30.  s.  46. 
is  not  conclusive  until  he  has  signed  his  certificate. — Ex  parte  Neaie, 
2G.&J.226. 

2.  A  petition  to  tax  a  solicitor's  bill,  after  payment,  must  set  out  some 
objectionable  items. — Exparte  Bererfordy  2G.  &  J.  250. 

TRADING. 

A  devisee  for  life,  who  converts  the  soil  into  bricks,  is  not  a  trader. — 
Ex  parte  Burgeis,  2  G.  &  J.  183. 

TRUSTEE. 

A  new  trustee  may  be  appointed  under  6  Geo.  4.  c.  16.  s.  79.  without 
reference  to  the  master. — Ex  parte  Inker  sole ,  2  G.  &  J.  230. 
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ABSTRACT  OF  PUBLIC  GENERAL  STATUTES. 


N.  B. — We  have  given  the  titles  to  all  statutes  passed  in  the  present  session  and 
in  print  at  the  present  time ;  and  have  fully  abstracted  those  which  from 
the  nature  and  importance  of  the  subject  matter  requite  particular  notice. 
June  14,  1828. 


Cap.  1. — An  Act  for  applying  a  Sum  of  Money  for  the  Service  of  the 
Year  One  thousand  eight  hundred  and  twenty-eight. 

[19th  February  1828.] 

Cap.  2. — An  Act  for  raising  the  Sum  of  Twelve  Millions  by  Exchequer 
Bills,  for  the  Service  of  the  Tear  One  thousand  eight  hundred  and 
twenty-eight.  [191h  February  1828.] 

Cap.  3. — ^An  Act  for  the  regulating  of  his  Majesty's  Royal  Marine 
Forces  while  on  Shore.  [21st  March  1828.] 

Cap.  4. — An  Act  for  punishing  Mutiny  and  Desertion,  and  for  the  better 
Payment  of  the  Army  and  their  Quarters.  [21st  March  1828.J 

Cap.  5. — An  Act  for  continuing  to  his  Majesty  for  One  Year  certain 
Duties  on  Personal  Estates,  Offices,  and  Pensions  in  England,  for 
the  service  of  the  Year  One  thousand  eight  hundred  and  twenty- 
eight.  [26th  >Iarch  1828.] 

Cap.  6. — An  Act  to  indemnify  such  Persons  in  the  United  Kingdom  as 
have  omitted  to  qualify  themselves  for  Offices  and  Employments,  and 
for  extending  the  Time  limited  for  those  Purposes  respectively  until 
the  Twenty-filth  Day  of  March  One  thousand  eight  hundred  and 
twenty-nine.  [26th  March  1828.] 

Cap.  7. — An  Act  to  continue  for  One  Year,  and  from  thence  to  the  End 
of  the  then  next  Session  of  Parliament,  so  much  of  certain  Acts  of 
the  Parliament  of  Ireland,  as  relate  to  the  lighting,  cleansing,  and 
watching  of  which  no  particular  Provision  is  made  by  any  Act  of 
Parliament.  [26th  March  1828.] 

Qap.  8. — An  Act  for  fixing,  until  the  Twenty-fifth  day  of  March  One 
thousand  eight  hundred  and  twenty- nine,  the  Rates  of  Subsistence  to 
be  paid  to  Innkeepers  and  others  on  quartering  Soldiers. 

[3d  April  1828.] 

Cap.  9. — An  Act  to  enable  the  Justices  of  the  Peace  for  Westminster 
to  hold  their  Sessions  of  the  Peace  during  Term  and  the  Sitting  of 
the  Court  of  King's  Bepch.  [3d  April  1828.] 

The  justices  of  the  peace  for  the  city  and  liberties  of  Westminster, 
may  hold  their  session  during  term  and  the  sitting  of  the  court  of 
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king's  bench ;  the  sessions  to  commence  in  the  week  preceding  the 
holding  of  each  of  the  quarter  or  general  sessions  of  the  peace  for  the 
county  of  Middlesex. 

Cap.  10. — An  Act  for  applying  certain  Sums  of  Money  to  the  service  of  the 
Year  One  thousand  eight  hundred  and  twenty^ight.  [3d  April  1828.] 
Cap.  11. — An  Act  to  exempt  Vessels  propelled  by  Steam  from  the  Pe- 
nalties to  which  Vessels  are  liable,  under  various  Acts,  for  having 
Are  on  board  in  the  Ports,  Harbours,  Rivers,  Canals,  and  Lakes  of 
Ireland.  f3d  April  1828.] 

Cap.  12. — An  Act  to  indemnify  fitnesses  who  may  give  Evidence, 
before  the  Lords  Spiritual  and  Temporal,  on  a  Bill  to  exclude  the 
Borough  of  Penryn  from  sending  Members  to  serve  in  Parliament. 

[18th  April  1828.] 
Cap.  13. — An  Act  for  further  regulating  the  Pa3rmentof  the  Duties 
under  the  Management  of  the  Commissioners  of  Stamps  on  Insu- 
rances from  Loss  or  Damage  by  Fire.  [9th  May  1828.] 
Enacts  that  detached  buildings,  or  goods  contained  in  such  buildings, 
occasioning  a  plurality  of  risks,  shall  be  valued  and  insured  separately, 
and  that  any  policy,  whereby  auy  insurance  from  fire  shall  be  made 
upon  two  or  more  separate  subjects  or  parcels  of  risk  collectively  in  one 
sum,  shall  be  void,  and  the  person  granting  or  continuing  it  be  liable  to 
a  penalty  of  100/. 

Cap. — 14. — An  Act  for  rendering  a  written  Memorandum  necessary  to 
•  the  Validity  of  certain  Promises  and  Engagements.   [9th  May  1828.] 
Note. — ^This  act  extends  only  to  Englandt  and  Ireland,  and  takes  effect  from 
1st  January  1829 ;  see  ss.  9,  10. 

After  reciting  the  Statutes  of  Limitations  21st  Jac.  1.  c.  16.  and 
10  Car.  1.  sess.  2.  c.  6.  (Irish  act.)  and  also  that  various  questions  had 
arisen  in  actions  founded  on  simple  contract,  as  to  the  proof  and  effect 
of  acknowledgments  and  promises  offered  in  evidence  for  the  purpose 
of  taking  cases  out  of  the  operation  of  the  said  statutes,  and  that  it  was 
expedient  to  prevent  such  questions ;  enacts,  that  in  actions  of  debt  or 
upon  the  case  grounded  on  any  simple  contract,  no  acknowledgment 
or  promise  shall  be  deemed  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  operation  of  the  said  enact- 
ments, unless  such  acknowledgment  or  promise  shall  be  made  or  con- 
tained by  or  in  some  writing  to  be  signed  by  the  party  chargeable 
thereby.  Joint  contractors,  or  executors  or  administrators  of  any  con- 
tractor, shall  not  be  chargeable  in  respect  of  any  written  acknowledg- 
ment of  his  co-contractor,  &c.  but  this  enactment  is  not  to  alter,  take 
away,  or  lessen  the  effect  of  any  payment  of  principal  or  interest  made, 
by  any  person  whatsoever.  In  actions  against  two  or  more  such  joint 
contractors,  or  executors  or  administrators,  if  it  shall  appear  at  the  trial 
or  otherwise,  that  the  plaintiff,  though  barred  as  to  one  or  more  of  such 
joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be 
entitled  to  recover  against  any  other  or  others  of  the  defendants,  by 
rirtue  of  a  new  acknowledgment  or  promise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants 
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agaimt  whom  he  shall  recover,  and  ibr  the  other  defendmnt  or  defen- 
dants against  the  plaintiff,  s.  1. 

Pleas  in  abatement. — If  a  defendant  in  any  action  on  simple  contract 
shall  plead  in  abatement  that  any  other  person  ought  to  be  jointly 
sued,  and  issue  be  joined  on  such  plea,  and  it  shall  appear  at  the  trial 
that  the  action  could  not  by  reason  of  the  said  recited  acts  or  this  act 
be  maintained  against  such  other  person,  the  issue  joined  on  such  plea 
shall  be  found  against  the  party  pleading  the  same.  s.  2. 

Indorsements  of  payment. — No  indorsement  or  memorandum  of  any 
payment  written  or  made  upon  any  promissory  note,  bill  of  exchange, 
or  other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment 
shall  be  made,  shall  be  deemed  sufficient  proof  of  such  payment,  so  as 
to  take  the  case  out  of  the  operation  of  the  said  statutes,  s.  3. 

5Sf/-o/f.— The  said  acts  and  this  act  shall  apply  to  the  case  of  any 
debt  or  simple  contract  alleged  by  way  of  set-off  on  the  part  of  any  de- 
fendant either  by  plea,  notice,  or  otherwise,  s.4. 

Contraets  hy  Infants. — No  action  shall  be  maintained  upon  any  pro- 
mise or  ratification  after  full  age,  of  any  promise  or  simple  contract 
made  during  infancy,  unless  such  promise  or  ratification  shall  be  made 
by  some  writing  signed  by  the  party  to  be  charged  therewith,  s.  5. 

Representations  ofeharaeter. — No  action  shall  be  brought  whereby  to 
charge  any  person  upon  or  by  reason  of  any  representation  or  assurance 
jnade  or  given  concerning  or  relating  to  the  character,  conduct,  credit, 
ability,  trade  or  dealings  of  any  other  person,  to  the  intent  or  purpose 
that  such  other  person  may  obtain  jcredit,  money  or  goods  upon,  unless 
such  representation  or  assurance  be  made  in  writing,  signed  by  the 
party  to  be  charged  therewith,  s.  6. 

Executory  contraets  for  the  sale  o/'^ooiif.— Reciting  that  the  29  Car.  2x.3. 
and  the  Irish  Act,  7  W.  3.  c.  12.  did  not  extend  to  certain  executory 
contracts  for  the  sale  of  goods,  enacts  that  the  said  acts  shall  extend  to 
all  contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds  sterling 
and  upwards,  notwithstanding  the  goods  may  be  intended  to  h€(  deli- 
vered at  some  future  time,  or  may  not  at  the  time  of  such  contract  be 
actually  made,  procured  or  provided,  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing  thereof,  or  ren- 
dering the  same  fit  for  delivery,  s.  7. 

Siamps  on  Agreements. — ^The  memorandums  or  agreements  required 
by  this  act  are  exempted  from  stamp  duty.  s.  8. 

Cap.  15. — An  Act  to  prevent  a  Failure  of  Justice  by  reason  of  Vari- 
ances between  Records  and  Writings  produced  in  Evidence  in  sup* 
port  thereof.  [9th  May  1828.] 

Enacts  that  it  shall  be  lawful  for  every  court  of  record  holding  plea 
in  civil  actions,  any  judge  sitting  at  nisi  prius,  and  any  court  of  oyer 
and  terminer  and  general  goal  delivery  in  England,  Wales,  Berwick- 
upon-Tweed  and  Ireland,  if  sach  court  or  judge  shall  see  fit  so  to  do,  to 
cause  the  record  on  which  any  trial  may  be  pending  before  any  such 
judge  or  court  in  any  civil  actibn,  or  in  any  indictment  or  information 
for  any  misdemeanor,  when  any  variance  shall  appear  between  any 
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matter  in  writing  or  in  print  ^produced  in  evidence,  and  the  recital  or 
setting  teth  thereof  upon  the  record  whereon  the  trial  is  pending,  to  be 
forthwith  amended  in  andi  particular,  by  some  officer  of  the  court,  on 
payment  of  such  costs  (if  any)  io  the  other  party  as  such  judge  or  court 
shall  think  reasonable ;  and  thereupon  the  trial  shall  proceed  as  if  no 
such  Tariance  had  appeared ;  and  in  case  such  trial  shall  be  had  at  nisi 
prius,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea,  and 
returned  together  with  the  record ;  and  thereupon  the  papers,  rolls  and  • 
other  records  of  the  court  from  which  such  record  issued,  shall  be 
amended  accordingly. 

Cap.  16. — An  Act  to  repeal  so  much  of  several  Acts  as  empowers  the 
Commissioners  for  the  Reduction  of  the  National  Debt  to  grant  Life 
Annuities.  [9th  May  1828.] 

Cap.  17. — An  Act  for  repealing  so  much  of  several  Acts  as  imposes  the 
necessity  of  receiving  the  Sacrament  of  the  Lord's  Supper  as  a  Quali- 
fication for  certain  Offices  and  Employments.  [dth  May  1828.] 
So  much  of  13  Car.  2.  st.2.  c.l.,  25Car.2.  c.2.  and  166eo.2.  c.dO.^ 
as  imposes  the  necessity  of  taking  the  sacrament  for  the  purposes  in  the 
said  acts  mentioned,  is  repealed,  s.  1. 

Every  person  who  shall  hereafter  be  elected  into  the  office  of  mayor, 
alderman,  recorder,  bailiff,  town  derk,  common  councilman,  or  in  or  to 
any  office  of  magistracy,  or  place,  trust  or  employment  relating  to  the 
government  of  any  city,  corporation,  borough,  cinque  port  within  Eng- 
land and  Wales,  or  the  town  of  Berwick  upon  Tweed,  shall  within  one 
calendar  month  next  before  or  upoif  his  admission  into  any  of  the  afore- 
said offices  or  trusts,  make  and  subscribe  the  declaration  following : 

I  A.B.  do  solemnly  and  sincerely,  in  the  presence  of  God,  profess,  testify,  and 
declare,  upon  the  true  faith  of  a  Christian,  that  I  will  never  exercise  any  power, 

lathority,  or  influence  which  I  may  possess  by  virtue  of  the  office  of to 

injure  or  weaken  the  Protestant  church  as  it  is  by  law  established  in  England,  or  to 
disturb  the  said  church,  or  the  bishops  and  clergy  of  the  said  church,  in  the  posses- 
sion of  any  rights  or  privileges  to  which  such  church,  or  the  said  bishops  and  clergy, 
are  or  may  be  by  law  entitled,  s.  2. 

This  declaration  shall  be  made  before  such  persons  as  by  the  charters 
or  usages  of  the  corporation  ought  to  administer  the  oath  for  the  due 
execution  of  the  said  offices,  or,  in  default  of  such,  in  the  presence  of 
two  justices.  S.3. 

In  case  the  party  shall  neglect  to  make  the  declaration,  the  election 
shall  be  void.  s.  4. 

Every  person  who  shall  be  admitted  into  any  office  or  employment, 
or  who  shall  accept  from  His  Majesty  any  patent,  grant,  or  commission, 
or  by  the  receipt  of  any  salary,  &c.  would  before  the  passing  of  this  act 
have  been  required  to  take  the  sacrament,  shall  within  six  calendar 
months  after  his  admission  to  office,  or  acceptance  of  patent,  ficc.  make 
and  subscribe  the  said  declaration,  or  his  appointment  shall  be  void. 
S.5. 

The  declaration  shall  be  made  by  the  last  mentioned  persons  in  the 
court  of  chancery,  king's  bench,  or  at  the  quarter  sessions.where  the 
person  required  to  make  the  same  shall  reside,  s.  6. 
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ExemptioHt.] — Naval  officers  below  the  rank  of  rear  admiral,  military 
officers  below  the  rank  of  migor  general  in  the  army  or  colonel  in  the 
militia,  commissioners  of  customs,  excise,  stamps,  or  taxes,  or  any  per- 
sons- holding  offices  subject  to  the  said  commissioners,  or  any  of  the 
officers  concerned  in  the  collection,  management  or  receipt  of  the  re- 
venues subject  to  the  authority  of  the  postmaster  generaL  Persons 
appointed  during  their  absence  from  England,  or  within  three  months 
after  appointment,  may  make  the  declaration  within  six  months  after 
their  return,  s.  7. 

All  persons  in  the  actual  possession  of  any  office,  command,  place, 
trust,  service,  or  employment,  or  in  the  receipt  of  any  pay,  salary,  fee, 
or  wages  in  respect  of  or  as  a  qualification  for  which  they  ought  to 
have  taken  or  ought  to  receive  the  sacrament,  are  confirmed  in  such  pos- 
session, and  indemnified  from  penalties,  and  the  election,  &c.  of  such 
persons  shall  be  valid,  s.  8. 

The  omission  of  persons  to  make  the  said  declaration  shall  not  affect 
others  not  privy  thereto,  s.  9. 
Cap.  18.— An  Act  to  repeal  the  Stamp  Duties  bn  Cards  and  Dice  made 

in  the  United  Kingdom,  and  to  grant  other  Duties  in  lieu  thereof; 

and  to  amend  and  consolidate  the  Acts  relating  to  such  Cards  and 

Dice,  and  the  Exportation  thereof.  [9th  May  1828.  J 

All  former  acts,  except  as  to  arrears  of  duty,  and  as  to  bonds  entered 
into  in  pursuance  of  former  acts,  the  conditions  of  which  have  not  been 
performed,  are  repealed  in  s.  1.  Every  maker  of  playing  cards  or 
dice  shall  pay  annually  for  a  licence  five  shillings ;  for  every  pack  of 
playing  cards  one  shilling;  and  for  every  pair  of  dice  twenty  shillings. 
8.  2.  The  duty  shall  be  denoted  on  the  ace  of  spades,  s.  4.  The 
makers  omitting  to  make  out  an  annual.  licence  are  subject  to  a  penalty 
of  100/.  and  forfeiture  of  all  materials,  s.  5. 

Note, — ^Tbe  other  sections  of  this  act  relate  to  the  collection  and  payment  of  the 
duties,  and  to  regulations  as  to  exportation. 

Cap.  19. — An  Act  for  applying  a  Sum  of  Money  out  of  the  Consolidated 
Fund  for  the  Service  of  the  Year  One  thousand  eight  hundred  and 
twenty-eight.  [9th  May  1828.] 

Cap.  20.  —  An  Act  for  prohibiting,  during  the  present  Session  of 
Parliament,  the  Importation  of  Foreign  Wheat  into  the  Isle  of  Man ; 
and  for  levying  a  Duty  on  Meal  or  Flour  made  of  Foreign  Wheat 
imported  from  the  Isle  of  Man  into  the  United  Kingdom. 

[13th  May  1828.] 

Cap.  21. — An  Act  to  regulate  the  Carriage  of  Passengers  in  Merchants' 
Vessels  from  the  United  Kingdom  to  the  Continent  and  Islands  of 
North  America.  [23d  May  1828.] 

Cap.  22. — ^An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 
Trial  of  controverted  Elections  or  Returns  of  Members  to  serve  in 
ParUament.  [23d  May  1828.] 

The  acts  repealed  are  10  Geo.  3.  c.  16.    11  Geo.  3.  c.42.     14  Geo.  3. 

c.  15.     Part  of  25  Geo.  3.  c.  84.    Part  of  28  Geo.  3.  c.  52.    32  Geo.  3. 
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c.  1 .      34  Geo.  3.  c.  83.      36  Geo.  3.  c.  59.     42  Geo.  3.  c.  84.     47  Geo.  3. 
c.  1.     Part  of  47  Geo.  3.  c.  14.    63  Geo.  3.  c.  71.    See  sec.  1. 

Upon  a  petition  being  presented  complaining  of  an  undue  election  or 
return,  a  time  shall  be  fixed  for  taking  the  same  into  cx>nsideration,  and 
notice  thereof  given  by  the  speaker  to  the  sitting  members  and  to  the 
petitioners,  s.  2.  If  petitioners  do  not  attend  at  the  time  appointed, 
the  order  for  taking  the  petition  into  consideration  shall  be  dis- 
charged, and  such  petition  shall  not  be  any  further  proceeded  upon. 
S.3.  No  petition  to  be  proceeded  upon  unless  petition  shall  be  sub- 
scribed by  a  person  having  a  right  to  vote,  or  by  a  person  who  had  been 
a  candidate,  s.  4.  The  petitioners  shall  within  fourteen  days  after  pre-> 
sentment  of  petition,  enter  into  a  recognizance  in  the  sum  of  1000/.,  with 
two  sureties  in  the  sum  of  500/.  each,  or  four  sureties  in  the  sum  of  260/. 
each  for  the  payment  of  costs,  s.  6.  The  names  and  additions  of  sure- 
ties shaU  be  delivered  to  the  clerk  of  the  house  of  commons  on  the  day 
the  petition  is  presented,  or  the  day  after  at  furthest,  s.  6.  The  sure- 
ties shall  enter  into  recognizances  before  the  speaker,  s.  7.  The  parties 
or  sureties  living  more  than  forty  miles  from  London  may  enter  in  re- 
cogrnizances  before  a  justice,  s.  8.  Petitions  shall  not  be  withdrawn 
unless  the  member  returned  shall  have  vacated  his  seat,  or  some  matter 
shall  have  arisen  since  the  presentment  of  petition,  s.  9.  A  voter,  upon 
petition,  may  become  a  party  to  oppose  or  defend  the  return,  s.  10. 
Where  the  seat  becomes  vacant,  or  the  sitting  member  declines  to  de- 
fend his  return  before  the  petition  is  taken  into  consideration,  notice 
shall  be  sent  by  the  speaker  to  the  returning  officer  of  the  place  to 
which  the  petition  relates,  who  shall  affix  a  copy  of  such  notice  on  the 
county  hall,  town  hall,  or  parish  church,  nearest  to  the  place  of  election : 
notice  shall  also  be  given  in  the  London  Gazette,  and  the  consider- 
ation of  such  petition  shall  be  adjourned,  so  that  thirty  days  may  intervene 
between  the  day  on  which  such  notice  shall  be  inserted  in  the  Gazette 
and  the  day  on  which  the  petition  shall  be  taken  into  consideration. 
s.  II.  Within  thirty  days  after  such  notice  persons  claiming  a  right  to 
vote  may  be  admitted  as  parties  to  defend  the  return,  s.  12.  Members 
who  shall  have  given  notice  of  their  intention  not  to  defend  their  return, 
shall  not  be  admitted  as  parties  in  subsequent  proceedings,  and  such 
members  shaU  be  restrained  from  sitting  or  voting  on  any  question  until 
such  petition  shall  be  decided  upon.  s.  13.  Lists  of  votes  intended  to 
be  objected  to,  shall  be  delivered  to  the  clerk  of  the  house  of  com- 
mons, which  list  shall  be  open  to  the  inspection  of  the  parties,  s.  14. 
The  evidence  as  to  the  validity  of  votes  shall  be  confined  to  the  objec- 
tions particularized  in  the  lists,  s.  16.  Committees  are  empowered  to 
send  for  and  examine  persons,  papers  and  records,  s.  39.  Witnesses 
misbehaving  themselves  may  be  committed  to  the  custody  of  the  seijeant 
at  arms.  Id.  When  the  merits  of  a  petition  depend  on  questions  re- 
specting the  right  of  election,  &c.  the  committee  are  to  require  state- 
ments in  writing  of  such  rights  and  to  report  thereon,  s.  60.  Petitions 
of  appeal  against  the  judgment  of  the  committee  to  be  presented  to  the 
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house  within  six.  months  after  a  report  has  heen  made  on  any  right  of 
election,  otherwise  the  judgment  of  such  comaiittee  to.be  deemed  final. 
8.61.  Notice  of  the  time  of  taking  petitions  of  appeal  into  consider- 
ation shall  be  inserted  in  the  London  Gazette  and  sent  to  the  returning 
officers,  who  are  to  affix  such  notice  on  the  county  hall,  &c.,  and  any 
person  may,  at  any  time  before  the  day  appointed  for  taking  such  peti- 
tion of  ai^al  into  consideration,  be  admitted  to  defend  the  right  of 
election,  &€.  ss.62.53.  When  the  petition  shall  be  deemed  frirolous 
and  vexations,  the  costs  shall  be  recovered  by  the  parties  who  opposed 
such  petition  from  the  person  or  persons  or  any  of  them  who  mgned 
such  petition,  s.67.  When  the  opposition  to  such  petition  shall  be 
deemed  frivolous  or  vexatious  the  costs  ma^r  be  recovered  from  the 
parties  or  any  of  them  who  opposed  such  petition,  a.  58*  Where 
the  petition  is  not  opposed,  the  costs  shall  be  paid  by  the  sitting  mem- 
bers, or  by  such  persons  as  the  house  shall  have  admitted  or  directed 
to  oppose  such«petition,  s.  60,  Application  for  payment  of  costs  must 
be  made  to  the  speaker  within  three  months  after  'the  determination  of 
the  merits  of  the  petition ;  the  bills  of  costs  to  be  taxed  by  proper  offi- 
cers, to  be  appointed  by  the  speaker,  as  between  attorney  and  elicit, 
ss.  00, 61.  The  costs,  after  demand  made,  may  be  recovered  by  action 
of  debt,  and  the  speaker's  certificate  of  the  amount  shall  have  the  force 
and  effect  of  a  warrant  to  confess  judgment  s.  63.  Persons  paying 
costs  may  recover  a  portion  thereof  from  other  persons  liable  thereto, 
s.  64.  If  petitioners  shall  neglect  to  pay  the  costs  to  witnesses  within 
seven  days  after  demand  made,  or  shall  refose  to  pay  the  other  costs 
within  six  months,  the  recognizances  shall  be  estreated,  s.65.  If  the 
returning  officer  shall  wilfully  neglect  or  refuse  to  return  the  person 
duly  elected,  he  shall  be  liable  to  an  action  at  the  suit  of  sn^h  person, 
who  shall  recover  double  damages  and  ftiU  costs  of  suit.  s.  56^  The  act 
to  take  effect  from  the  last  day  of  the  present  session,  s.67. 

Noie.^The  other  sections  relate  to  the  appotntmettt  of,  and  proceedings  before 
committees. 
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LAW  COMMISSIONS. 

Copy  of  Commission  of  Enquiry  into  the  Law  of  England,  re- 
specting Real  Property, 

Gbobob  the  FoQith,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  King,  Defender  of  the  Faith :  to  oar  tmsty  and  well  belored 
John  Campbell,  £iq.,  one  of  our  coonael  learned  in  the  law,  WilHam  Henry 
Tinn^,  £aq.,  John  Hodgion,  Eaq.,  Samnel  Duckworth,  Esq.,  and  Peter  Bellinger 
Brodie,  Eiq.,  barritteti  at  law,  greeting :  Whereat  we  have  thought  it  expedient, 
Uk  diveia  good  causes  and  considerations  us  thereunto  mo?ing,  that  a  diligent  and 
full  enquiry  should  forthwith  be  made  into  the  law  of  England,  reipecting  real  pro- 
perty, and  the  various  interests  therein*  and  the  methods  and  forms  of  alienating, 
conveying  and  transferring  the  same,  and  of  assuring  the  titles  thereto,  for  the  pur- 
pose of  ascertaining  and  making  known  to  us,  whether  any  and  what  improvements 
can  be  made  therein  ;  know  ye,  that  we  reposing  great  trust  and  confidence  in  your 
seal,  industry,  discretion  and  integrity,  have  authorized  and  appointed,  and  do  by 
these  presents  authorize  and  appoint  you,  the  said  John  Campbell,  William  Henry 
Tinney,  John  Hodgson,  Samuel  Duckworth  and  Peter  Bellinger  Brodie,  or  any 
three  or  more  of  you,  to  make  a  diligent  and  full  enquiry  into  the  law  of  England, 
respecting  real  property,  and  the  various  interests  therein,  and  the  methods  and  forms 
of  alienating,  conveying  and  transferring  the  same,  and  of  assuring  the  titles 
dieieto,  and  that  you  enquire  whether  any  and  what  improvements  can  be  made 
d^rein,  and  how  the  same  may  be  best  carried  into  efiect :  and  for  the  better  dis- 
covery of  the  truth  in  the  premises,  vre  do  by  these  presents  give  and  grant  to  you,  or 
any  three  or  more  of  you,  foil  power  and  authority  to  call  before  you,  or  any  three  or 
more  of  you,  such  and  so  many  of  the  officers,  deiks  and  ministers  of  our  courts  of 
law  and  equity,  and  other  persons,  as  you  shall  judge  necessaiy,  by  whom  you  may 
be  the  better  informed  of  the  tmth  in  the  premises,  and  to  enquire  of  the  premises 
and  every  part  thereof,  by  all  other  lawful  ways  and  means  vrhatsoever :  and  we  do 
her^y  give  and  grant  unto  you,  or  any  three  or  more  of  you,  full  power  and  autho- 
rity when  the  same  shall  appear  to  be  requisite,  to  administer  an  oath  or  oaths  to 
any  person  or  persons  whatsoever,  to  be  examined  before  you,  or  any  three  or  more 
of  you,  touching  or  concerning  the  premises ;  and  we  do  also  give  and  grant  to  you, 
or  any  three  or  more  of  you,  full  power  and  authority  to  cause  all  and  singular  the 
officers,  clerks  and  ministers  of  our  said  courts  of  law  or  equity,  to  bring  and  pro- 
duce upon  oath  before  you,  or  any  three  or  more  of  you,  all  and  singulwr  roUs,  re- 
coids,  orders,  books,  papers  or  other  vrritings  belonging  to  our  said  courts,  or  to  any 
of  the  officers  within  the  same  as  such  o6kers :  and  our  forther  will  and  pleasure  is, 
that  yoo  do  vrithin  two  years  after  the  date  of  this  our  commission,  or  as  eoon  as  the 
same  can  conveniently  be  done,  (using  all  diligence),  certify  to  us  in  our  court  of 
chancery,  on  parchment,  under  your  hands  and  seals,  or  under  the  hands  and  seals 
of  any  three  or  more  of  you,  whether  any  and  what  improvements  can  be  made  in 
the  law  of  England,  respecting  real  property,  and  the  various  interests  therein,  and 
the  methods  and  forms  of  alienating,  conveying  and  transferring  the  same,  and  of 
assuring  the  titles  thereto,  and  how  such  improvements  (if  any)  may  be  best  carried 
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intQ  effect ;  and  we  further  will  and  command,  and  by  these  presents  ordain,  that 
this  our  commission  shall  continue  in  full  force  and  virtue,  and  that  you  our  said 
commissioners,  or  any  three  or  more  of  you,  shall  and  may  from  time  to  time  pro* 
ceed  in  the  execution  thereof,  and  of  every  matter  and  thing  therein  contained,  al- 
though the  same  be  not  continued  from  time  to  time  by  adjournment :  and  we  do 
hereby  direct  and  appoint,  that  you,  or  an/ three  or  more  of  you,  may  have  liberty 
to  certify  your  several  proceedings  from  time  to  time  to  us  in  our  said  court  of  chan- 
cery, as  the  same  shall  be  respectively  completed  and  perfected :  and  we  hereby 
command  all  and  singular  our  justices  of  the  peace,  sheri&,  mayors,  bailiffs,  consU- 
bles,  officers,  ministers,  and  all  other  onr  loving  subjects  whatsoever,  as  well  within 
liberties  as  without,  that  they  be  assistant  to  you  and  each  of  you  in  the  execution 
of  these  presents :  and  for  your  assistance  in  the  due  execudon  of  this  our  commis- 
sion, we  have  made  choice  of  our  trusty  and  well  beloved  Charles  James  Swan, 
Esq.,  to  be  secretary  to  this  our  commission,  and  to  attend  you  ;  who^e  service  and 
assistance  we  require  you  to  use  from  time  to  time  as  occasion  shall  require  :  In  wit- 
ness  whereof,  we  have  caused  these  our  letters  to  be  made  patent.  Witness  Ourself, 
at  Westminster,  the  sixth  day  of  June,  in  the  ninth  year  of  our  reign. 

By  Writ  of  Privy  Seal, 
Crown  Office  in  Chancery.  BATHURST. 


Copy  of  Commission  of  Enquiry  into  the  course  of  Proceedings  in 
Actions,  SfC,  in  the  superior  Courts  of  Common  Law  in  England 
an4  W^a^«5« 

GeoBOB  the  Fourth,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  King,  Defender  of  the  Faith  :  To  our  trusty  and  well-bdoved 
John  Bernard  Bosanquet,  Esq.  one  of  our  seijeants  at  law  ;  Henry  John  Stephen, 
Esq.  Serjeant  at  law,  Edward  Hall  Aiderson,  Esq.,  James  Parke,  Esq.,  and  John 
Patteson,  Esq.  barristers  at  law,  greeting :  Whereas  we  have  thought  it  expedient, 
for  divers  good  causes  and  considerations  us  thereunto  moving.  That  a  diligent  and 
full  enquiry  should  forthwith  be  made  into  the  course  of  proceeding  in  actions  and 
other  civil  remedies  established  or  used  in  the  superior  courts  of  common  law  in 
England  and  Wales,  from  the  first  process  and  commencement,  to  the  termination 
thereof,  and  into  the  process,  practice,  pleading,  and  other  matters  connected  there- 
with :  And  that  enquiry  should  be  made,  whether  any  and  what  parts  thereof  may 
be  conveniently  and  beneficially  discontinued,  altered  or  improved,  and  how  the  same 
may  be  best  carried  into  effect ;  and  whether  or  in  what  manner  the  dispatch  of  the 
general  business  in  the  said  courts  may  be  expedited :  Know  ye,  that  we,  reposing 
great  trust  and  confidence  in  your  zeal,  industry,  discretion  and  integrity,  have  au- 
thorized and  appointed,  and  do  by  these  presents  authorize  and  appoint  you,  the  said 
John  Bernard  Bosanquet,  Henry  John  Stephen,  Edward  Hall  Aiderson,  James 
Parke  and  John  Patteson,  or  any  three  or  more  of  you,  to  make  a  diligent  and  full 
enquiry  into  the  course  of  proceeding  in  actions,  and  other  civil  remedies  established 
or  used  in  our  superior  courts  of  common  law,  from  the  first  process  and  commence- 
ment, to  the  termination  thereof,  and  into  the  process,  practice,  pleading,  and  other 
matters  connected  therewith,  and  to  enquire  whether  any  and  what  parts  thereof  may 
be  conveniently  and  beneficially  discontinued,  alter^  or  improved ;  and  what  (if  any) 
alterations  amendments  or  improvements  may  be  beneficially  made  therein,  and  how 
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the  nme  may  be  hm  carried  into  eflSsct ;  and  whether  and  in  what  manner  the  dis- 
patch of  the  general  holiness  in  our  said  courts  may  be  expedited :  And  for  the  better 
disooyeiy  of  the  truth  in  the  premises,  we  do  by  these  presents  give  and  grant  to  you, 
or  any  three  or  more  of  you,  fiill  power  and  authority  to  call  before  you,  or  any  three 
or  more  of  you,  such  and  so  many  of  the  officers,  clerks  and  ministers  of  our  said 
courts,  and  other  persons  as  you  shall  judge  necessary,  by  whom  you  may  be  the 
better  informed  of  the  truth  in  the  premises,  and  to  enquire  of  the  inemises,  and 
every  part  thereof,  by  all  other  lawful  ways  and  means  v^hatsoever :  And  we  do 
her^y  give  and  grant  unto  you,  or  any  three  or  more  of  you,  full  power  and  autho- 
rity, when  the  same  shall  ^)pear  to  be  requisite,  to  administer  an  oath  or  oaths  to  any 
person  or  persons  whatsoever,  to  be  examined  before  you,  or  any  tiiree  or  more  of  you, 
touching  or  concerning  the  premises ;  And  we  do  also  give  and  grant  to  you,  or  any 
three  or  more  of  you,  full  power  and  authority  to  cause  all  and  singular  the  officers, 
clerks  and  ministers  of  our  said  courts,  to  bring  and  produce  upon  oath  before  you,  or 
any  three  or  more  of  you,  all  and  singular  roUs,  records,  orders,  books,  papers,  or 
other  writings,  belonging  to  our  said  courts,  or  to  any  of  the  officers  within  the  same, 
as  such  officers :  and  our  further  will  and  pleasure  is,  that  you  do  within  one  year 
afler  the  date  of  this  our  commission,  or  as  soon  as  the  same  can  conveniently  be 
doni,  (using  all  diligence)  certify  to  us  in  our  court  of  chancery,  on  parchment, 
under  your  hands  and  seals,  or  under  the  hands  and  seals  of  any  three  or  more  of  you, 
whether  any  and  what  part  or  parts  of  the  proceedings  in  actions  and  other  civil  reme- 
dies, established  or  used  in  our  said  courts,  or  of  the  process,  practice,  pleading  and 
other  matters  connected  therewith,  may  be  conveniently  and  beneficially  discontinued, 
altered  or  improved,  and  what  (if  any)  alterations  amendments  or  improvements  may 
be  beneficially  made  therein,  and  how  the  same  may  be  best  carried  into  efiect ;  and 
whether  and  in  what  manner  the  dispatch  of  the  general  business  in  our  said  courts 
may  be  expedited  :  And  we  further  will  and  command,  and  by  these  presents  ordain, 
that  this  our  commission  shall  continue  in  full  force  and  virtue ;  and  that  you  our 
said  commissioners,  or  any  three  or  more  of  you,  shall  and  may  from  time  to  time 
proceed  in  the  execution  thereof,  and  of  every  matter  and  thing  therein  contained, 
although  the  same  be  not  continued  from  time  to  time  by  adjournment ;  and  we  do 
hereby  direct  and  appoint,  that  you,  or  any  three  or  more  of  you,  may  have  liberty 
to  certify  your  several  proceedings  from  time  to  time  to  us,  in  our  said  court  of  chan- 
cery, as  the  same  shall  be  respectively  completed  and  perfected ;  and  vre  hereby  com- 
mand all  and  singular  our  justices  of  the  peace,  sheriffs,  mayors,  bailiff,  constables, 
officen,  ministers,  and  all  other  our  loving  subjects  whatsoever,  as  well  within 
liberties  as  without,  that  they  be  assistant  to  you  and  each  of  you  in  the  execution  of 
these  presents :  And  for  your  assistance  in  the  execution  of  this  our  commission,  we 
have  made  choice  of  our  trus^  and  well -beloved  George  Faulkner,  attorney  at  law, 
to  be  secretary  to  this  our  commission,  and  to  attend  you  ;  whose  service  and  assist- 
ance we  require  you  to  use  from  time  to  time,  as  occasion  shall  require  :  In  witness 
whereof,  vre  have  caused  these  our  letten  to  be  made  patent.  Witness  Ourwif,  at 
Westminster,  the  sixteenth  day  of  May,  in  the  ninth  year  of  our  reign. 

By  Writ  of  Privy  Seal, 

Crown  Ofifice  in  Chancery.  BATHUR8T. 


178 


EVENTS  OF  THE  QUARTER- 


Tbb  most  important  event  that  hae  oecnrred  witlun  the  period  which  it  ia  ov 
doty  to  compriae,  if  the  appomtment  of  the  law  comwiitionefa.  On  this,  howevo*, 
it  is  not  necenaiy  to  dwell,  as  the  public  know  foil  well  the  chaiactos  and  attain- 
ments of  tiie  gentlemen  selected  by  the  Ministiy.  Serjeants  Bosanqnet  and  Stephen, 
Messrs.  Parke,  Patteson,  and  Alderson  have,  perhaps,  as  intimate  an  acquaintance 
with  the  law  of  actions  as  any  men  whom  it  was  possible  to  choose,  and  in  the 
intricacies  of  pleading  are  all  particularly  versed.  But  with  the  exception  of  Mr. 
Serjeant  Stephen  (whose  work  is  as  admirable  for  the  comprehensiveness  of  its  views 
as  for  the  clearness  and  accuracy  of  its  details),  we  are  not  aware  that  the  indivi- 
duals alluded  to  have  ever  done,  said,  or  written  anything  which  affords  an  eataeat 
of  legislative  ability ;  4nuch  less,  a  fair  reason  for  supposing  that  the  plan  or  gronnd- 
woriL  of  the  system  win  be  changed.  The  theorist  has  little  to  anticipate ;  the 
formalist  slight  cause  ibr  apprehension.  A  body  so  constituted,  and  we  speak  it  to 
their  praise,  will  respect  the  rules  that  have  guided  them  so  long,  and  touch  vrith 
care  vrhat  past  ages  have  bequeathed  us;  but  they  will  bring  to  light  many 
causes  of  delay ;  they  vrill  clear  away  the  nonsense  of  antiquity ;  and  simplify 
where  simplicity  Is  attainable. 

Of  course  little  progress  has  hitherto  been  made :  they  have  intimated,  however, 
a  readiness  to  attend  to  all  who  have  amendments  to  suggest ;  and  the  prc^ety  of 
doing  away  vrith  the  general  issue  has  been  already  the  subject  of  discussion.  We 
hear  that  considerable  difficulty  has  been  experienced  in  settling  tins  amendment, 
from  the  fear  of  imposing  too  great  a  burthen  of  proof  on  the  defendant.  It  is  also 
said  that  a  proposition  has  been  made  to  retain  the  general  issue,  and  require  a  notice 
of  the  particular  defence ;  ia  analogy,  we  presume,  to  the  particular  of  demand. 

With  respect  to  the  commission,  of  which  Mr.  Campbell  is  the  head,  and 
Messrs.  Brodie,  Hodgson,  Duckworth  and  Tinney  the  subordinate  members,  it  can 
hardly  hope  for  that  degree  of  confidence  which  the  other  may  plausibly  demand. 
Mr.  Campbell*s  fame  is  principally  built  upon  his  knowledge  of  mercantile  and  not 
of  conveyancing  jurisprudence  ;  aod  his  coadjutors,  though  all  reputed  good  draughts- 
men and  sound  lawyers,  are  certainly  not  the  highest  of  their  class.  Report  says 
that  appointments  vrere  refused  by  many  of  the  ablest  men ;  a  fSftct  which  may  ac- 
count, in  some  measure,  for  the  comparative  inferiority  of  the  body.  It  is  generally 
understood  that  Messrs.  Hodgson  and  Duckworth  are  rather  fond  of  innovation ; 
Messrs.  Brodie  and  Tinney  opposed  to  it ;  and  Mr.  Campbell  well  fitted  for  a  mo- 
derator, as  far,  at  least,  as  opinions  are  concerned. 

The  list,  given  above,  of  proposed  enactments,  vrill  show  sufficiently  how  the  legis-' 
latnre  has  been  dealing  vrith  jurisprudence.  The  most  important  of  these,  is  the 
projected  change  in  the  jurisdiction  of  the  county  courts  ;  which,  it  seems,  is  to  be 
extended  immediately  to  all  debts  under  10^ ;  the  process  and  pleading  to  be  ex- 


Evmti  oj  the  Quarter.  179 

ucntly  timpUfied ;  and  the  jurj  to  coMiat  of  fife  penont  only,  <pMKfied  Mke  jmy- 
meii  in  the  Courts  of  Westminster.  Shodd  the  biU  epeimte  weU,  Mr.  Peel  pio- 
poses  to  extend  the  jorisdictioa  to  all  dehts  under  301.  The  partioilar  ptonaions 
are  not  aa  yel  determined^on ;  but  Mr.  Peel  of  coarse  must  know  that  the  pie- 
lent  county  courts  are  the  worst  of  nuisaneea ;  that  the  inliBrior  rate  of  reiuine- 
ralion  has  compelled  respectable  practitiooeit  to  abandon  them»  and  that  the  bu- 
siness is  almost  wholly  conducted  by  the  lowest  retainers  of  the  law.  The  conse- 
qaenoe  is,  that  a  trifling  debt  is  haidly  ever  sued  for  in  the  hope  of  recorering  a  six- 
pence, but  merely  for  the  purposes  of  rerenge ;  and  justice  is  brought  home  to  the 
doon  of  the  poor,  to  make  them  the  rictims  of  oppression.  Nor  is  this  entirely 
attributable  to  the  present  limited  jurisdiction  of  the  tribunal.  The  Lancaster 
county  court  has  cognizance  of  pleas  to  the  amount  of  lOf.,  and  we  understand  from 
credible  authority  that  great  inconreniences  have  uniformly  resulted  from  it. 

The  only  recent  profossional  changes  are  the  retirement  of  Mr.  Marryatt  from 
ittendance  on  the  courts,  and  the  appointments  of  Mr.  Horace  Twiss  to  be  Under 
Secretary  for  the  Colonies,  and  of  Mr.  Shepherd  to  be  counsel  to  the  Admiralty. 
The  first  of  these  was  in  extensive  practice,  and  laboured  hard  to  execute  well ; 
but,  diligence  excepted,  we  cannot  assign  him  the  higher  merits  of  an  advocate.  • 
He  is  a  good  case'  lawyer,  and  troubles  himself  very  little  about  principles ; 
is  well  acquainted  with  laws  as  they  are,  and  neither  knows  nor  cares  about  their 
origin.  We  say  this  without  apology,  for  it  is  the  boast  of  the  gentleman  we  are 
peaking  of,  that,  since  he  left  school,  he  has  never  read  any  but  law  books.  '*  I 
do  not  wish  to  be  understood,"  says  an  acute  critic,  "  that  he  is  upon  a  level  with  an 
Insh  barrister,  who,  referring  to  two  great  events,  the  obtaining  Magna  Charta,  and 
the  BiU  of  Rights,  confounded  the  sovereigns  from  whom  they  were  exacted ;  nor 
with  the  celebrated  English  barrister,  who,  having  occasion  to  quote  a  statute,  and 
being  required  to  mention  the  period  at  which  it  passed,  very  gravely  replied,  that  it 
was  in  the  reign  of  one  of  the  Henrys,  or  one  of  the  Edwards,  but  he  could  not  ex- 
actly tell  which :  ordinary  conversation,  and  the  indorsements  upon  his  Roffhead, 
npposiog  he  never  opened  it,  would  afibrd  sufficient  instruction  to  avoid  such  ex- 
posures. There  is  no  doubt,  however,  that  he  is  what  would  be  considered  in  well- 
edncated  society — that  society  for  which  his  rank  qualifies  him — an  ignorant 
man."  As  a  speaker,  Mr.  Marryatt  does  not  rise  to  mediocrity ;  his  language  is  bad, 
aad  his  action  peculiarly  ungraceful ;  yet  now  and  then  he  succeeded  in  a  meta- 
phor. *'  It  poured  forth,'*  said  he  on  one  occasion,  (he  was  speaking  of  a  chim- 
ney) «'  it  poured  forth  whole  volumes— vdumes  did  I  say  1— whole  meyelopedia* 
of  KDoke  1"  In  examining  a  witness  he  was  occasionally  eflfective ;  rather,  however, 
by  perseverance  than  acuteness.  No  retort  confused  or  startled  him  ;  and  he  would 
patiently  reiterate  a  question  till  all  modes  of  evasion  had  been  tried  in  vain.  In 
private  life  he  is  reputed  an  amiable  and  excellent  man. 

Mr.  Horace  Twiss  has  not  formally  seceded  from  the  profession,  yet  for  a  time,  at 
least,  he  must  surrender  it,  as^  inconsistent  with  the  duties*  of  his  post.  Some  sur- 
prise hu  been  expressed  at  his  appointment,  and  the  public  at  large  are  by  no  means 
aware  of  his  capacity,  though  few  men  have  made  better  speeches.  On  his  first 
attempt,  the  common  rules  of  courtesy  were  departed  from,  and  he  was  most 
iUiberally  received.    He  had  proceeded  for  about  ten  minutes  when  he  came  to 
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the  words,  *'  I  have  now  said  enough"^"  on  tiiis  branch  of  the  subject/'  he  meant 
to  say,  bat  the  sentence  was  suddenly  cut  short  by  a  loud  <*  hear/'  we  believe,  from 
Mr.  Brougham.  The  joke  was  too  tempting  to  be  lost,  and  the  cry  re-echoed 
through  the  house.  **  I  have  now  said  enough,"  repeated  Mr.  T.  "  Hear  !  hear ! 
hear  f "  reiterated  his  auditors ;  and  the  result  of  course  was  irretrievable  confusion. 
But  conscious  talent  is  not  easily  put  down,  and  the  individual  in  question  was  vrdl 
entitled  to  say,  like  Sheridan  when  Woodfall  told  him  he  had  failed,  "  I  have  it  in 
me,  and  by  G —  it  shall  come  out."  His  neyt  appearance  was  in  a  debate  on  the 
everlasting  Catholic  question.  He  rose  about  half  past  seven,  t&e  least  in* 
teresting  hour  in  an  interesting  debate,  as  many  of  the  members  are  then  regaling 
at  Bellamy's.  The  duke  of  Norfolk  and  several  CathoUc  peers  vrere  under  the 
gallery,  watching  anxiously  each  tuxn  of  the  discussion ;  and  a  murmur  of  disap- 
pointment was  distinctly  audible,  when  a  young  and  briefless  barrister,  with  all  the 
shame  of  former  failure  on  his  head,  rose  up  to  second  their  pretensions.  It  was 
for  him  an  awful  moment.  Sink  him  now,  and  he  was  sunk  for  ever.  But  his  cause 
was  strong :  he  was  conscious  of  its  strength ;  and  on  this  most  hacknied  of  all 
hacknied  tq>ics  his  views  were  decidedly  original.  Attention  was  rivetted,  and  the 
house  vras  rapidly  reBlled.  It  was  a  clear  unanswerable  speech,  and  he  sat 
down  amidst  thunders  of  applause.  The  late  lord  Londonderry  shook  him  warmly 
by  the  hand,  with  a  '*  Depend  upon  it  —  they'll  hear  you  for  the  future  /'  and 
the  duke  of  Norfolk  immediately  requested  an  introduc^n,  and  was  profuse  in 
thanks  and  congratulations.  An  indifierent  observer  would  have  said,  that  from 
that  moment  his  success  was  certain;  and  no  one  who  has  read  the  Morning 
Chronicle  reports  of  his  speeches  on  Sir  F.  Burdett's  motion  for  an  inquiry  into 
the  affair  at  Manchester,  and  on  Mr.  O.  Lamb's  motion  for  allowing  counsel  to 
felons,  would  hesitate  to  say,  that  his  more  recent  efforts  are  fully  equal  to  his 
second.  Yet,  though  the  house  of  commons  are  conscious  of  hb  powers,  there 
has  always  been  a  prejudice  against  him,  attributable  partly  to  a  vague  report  of 
his  early  politics,  and  partly  to  the  jealousy  invariably  entertained  by  that  assembly 
of  any  one  whom  they  suspect  of  entering  it  as  a  political  adventurer.  What  right 
has  any  man,  they  naturally  enough  exclaim, — what  right  has  any  man  to  come 
amongst  us,  without  birth,  or  wealth,  or  high  professional  celebrity  t  Though 
Burkes  and  Cannings  may  bear  dovm  the  cry,  less-gifted  men  must  quail  before  it.' 
till  a  fortunate  emergency  occurs.  The  late  change  was  such  to  Mr.  T.,  and  we 
feel  assured  that  he  will  not  be  wanting  to  the  opportunity. 
Of  Mr.  Shepherd  we  are  not  called  upon  to  speak. 


London  : 

Printed  by  Littlewood  aud  Co. 

Old  Bailey. 


THE  LAW  MAGAZINE. 


ART.  1.— THE  CONSTITUTION  AND  PRACTICE  OF  THE  ENGLISH 
COURTS  OF  COMMON  LAW,  WITH  A  SKETCH  OF  THE  JUDICIAL 
SYSTEM  OF  FRANCE. 


1 .  An  Inquiry  into  the  Present  State  of  the  Civil  Law  of  England. 
By  John  Miller,  Esq.  of  LiQColn's-Inn.     Murray.     1825. 

2.  Rationale  of  Judicial  Evidence  specially  applied  to  English 
Practice.  From  the  Manuscripts  of  Jeremy  Bentham,  Esq. 
Bencher  of  LmcobVInn.  Hunt  and  Clarke.  1827.»  Book  VIII. 
On  the  Technical  System  of  Procedure. 

3.  Des  Institutions  Judiciares  de  VAngleterre  comparees  avec  celles 
de  la  France,  et  de  quelques  autres  Etats  anciens  et  modemes. 
Par  Joseph  Ret,  de  Grenoble,  Avocat,  ancien  Magistrat.  A 
Paris,  chez  N^ve,  Libraire,  Palais  de  Justice.     1826. 


•  We  have  now  before  us  a  comprehensive  view  of  the  civil 
law  of  England,  and  a  direct  attack  on  every  part  of  it, — 
Mr.  Miller's  enlightened  observations  and  Mn  Bentharo's 
very  prejudiced  abuse ;  and  we  have  also  prefixed  to  the 
present  article  a  work  replete  with  useful  information  as 
to  the  legal  institutions  of  France  and  pther  nations  of  the 
continent.  By  the  help  of  these  we  shall  endeavour  to 
ascertain  the  imperfections  of  our  judicial  system  and  to 
what  extent  that  system  is  improveable ;  but  as  an  acquaint- 
ance with  its  history  is  essential  in  a  discussion  of  its  qualities, 
and  some  of  our  readers  may  not  be  conversant  with  legal 
antiquities,  we  think  it  best  to  begin  with  a  few  words  of 
explanation. 

*  Tliis  work  is  edited,  aod  with  great  ability,  by  Mr.  J.  S.  MiJJ. 
O 
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Though  opinions  may  vary  ,as  to  the  efficiency  of  our 
courts,  their  most  ardent  admirer  will  hardly  venture  to  deny 
thai  they  sprung  up  in  barbarous  times,  and  retain  some 
symptoms  of  their  origin.  Alfred  is  said  to  have  organised  a 
series  of  tribunals  rising  one  above  another  in  just  and  equable 
gradation;  but  when  the  Saxon  laws  were  superseded  by  the 
Conqueror  and  foreign  customs  established  instead,  regularity 
of  plan  seems  to  have  been  wholly  disregarded,  and  jurisdic- 
tion was  parcelled  out  with  territory  as  a  species  of  profitable 
domain.  Every  manor  had  a  court  attached  to  it,  in  which 
the  lord  presided,  and  many  barons  became  possessed  of  fran- 
chises with  almost  regal  privileges. 

That  gross  corruption  and  partiality  then  prevailed,  that  right 
was  constantly  borne  down  by  violence^  it  is  almost  superfluous 
to  say;  and  the  county  court,  though  still  kept  up,  afforded  but 
an  inadequate  protection ;  for  the  freeholders  being  the  sole 
judges,  it  partook  more  of  the  nature  of  a  popular  assembly  than 
a  sober  and  dispassionate  tribunal.  At  the  time  therefore  to 
which  we  now  allude,  a  suitor  had  literally  no  chance  whatever  of 
procuring  an  impartial  hearingbeforeany  of  thelocal  authorities. 
Sue  a  wrong  doer  in  the  baron's  court,  and  he  gave  it  in  favour 
of  his  follower.  Bring  the  case  before  the  county  court,  and  the 
great  man  would  go  canvassing  for  votes,  like  a  modem  knight 
of  the  shire  preparing  for  a  general  election ; "  for  every  man  that 
**  had  a  suit  there  sped  according  as  he  could  make  parties."  ^ 
The  only  refuge  of  a  litigant  was  in  the  paramount  jurisdic- 
tion of  the  sovereign ;  men  fled  from  petty  tyrants  to  the 
throne ;  and  our  early  kings  were  always  ready  to  aflbixi  pro- 
tection, if  the  claimant  was  ri^h  enough  to  oil  the  wheels  of 
justice  and  stimulate  their  compassion  with  a  bribe.  Other 
causes  contributed  to  bring  about  a  change.  It  was  ordained 
by  an  edict  of  the  Conqueror  that  proceedings  should  be  car- 
ried on  in  the  French  instead  of  the  English  language;  and  as 
the  subtleties  of  the  Normans,  always  noted  for  a  shrewd  and 
litigious  people^  were  adopted  with  their  tongue,  jurisprudence 
soon  grew  into  an  art  which  the  barons  and  freeholders  were 
too  indolent  to  learn.    In  process  of  time,  says  Lord  Hale, 

»  Halc'i  Hbtwy  of  the  Com.  Law,  chap.  Tii.    Meyer,  torn.  i.  ch.  22. 
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they  neglected  to  study  the  laws,  as  great  men  usually  do.* 
Yety  though  the  local  courts  soon  sunk  into  insignificance,  no 
formal  transfer  of  judicial  power  was  made.     It  is  one  ad- 
vantage of  an  ill-defined  establishment  that  it  is  always  ca- 
pable of  being  moulded  to  circumstances ;  and  the  emergency 
in    the  present  instance  was   supplied  without  the   inte]> 
▼ention  of  the  legislature.     During  the  early  periods  of  our 
history,  both  before  and  after  the  conquest,  the  king  in  pa]> 
liament  possessed  an  original  as  well  as  an  appellate  jurisdic- , 
tion  over  all  causes  whatever  arising   in   any  part  of  his 
dominions.    This  at  first  was  sparingly  exercised,  it  being 
considered  beneath  the  dignity  of  the  sovereign  and  the 
governing  assembly  to  take  cognizance  of  the  disputes  of  in* 
dividuals,  unless  the  peace  of  the  kingdom  was  threatened  or 
the  influence  of  the  litigants  was  great.    Fees,  howevw,  were 
a  fertile  source  of  revenue ;  and,  as  the  country  became  more 
settled  and  its  commerce  increased,  large  sums  were  readily 
disbursed  to  purchase  the  privilege  of  being  heard  before  the 
supreme  tribunal ;   and  suits  in  the  first  instance  and  ap- 
peals multiplied  to  so  considerable  an  extent,  that  it  was 
found  impossible  for  parliament  to  dispose  of  them  and  dis- 
charge at  the  same  time  the  duties  of  legislation.    To  obviate 
the  inconvenience,  particular  meetings  for  the  dispatch  of  law 
business  appear  to  have  been  called  from  time  to  time^  which 
were  principally  attended  by  the  great  officers  of  the  crown,  they 
being  the  members  most  frequently  at  hand.    These  meetings 
becoming  regular,  a  distinct  tribunal  imperceptibly  arose,  and, 
under  the  name  of  the  Aula  Regia,  soon  monopolized  all  causes 
of  importance.     So  great  indeed  was'^the  press  of  business,  that 
additional  changes  were  very  speedily  required,  and  a  new 
division  of  labour  took  place.    A  court,  with  the  exclusive 
cognizance  of  cases  of  civil  right  (the  Common  Pleas),  and  a 
court  for  the  collection  of  the  revenue  and  the  decision  of  all 
disputes  relating  to  it  (the  Exchequer  <),  were  detached  from 
the  Aula  Regia ;   whilst,  to  repress  the  encroachments  of  the 

>  Ubi  mpra.  Another  reason  given  by  him  for  the  disuse  of  the  conn^  courts, 
b  their  breedUng  Tariety  of  laws.  This,  no  doubt,  would  have  been  the  rrault,  but 
the  reason  is  too  refined  for  the  period. 

*  Some  writen  have  thought  that  the  Exchequer  vras  always  distincu  See  Mad- 
dox's  Hift.  of  Exch. 
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greater  feudatories  and  facilitate  the  redress  of  grievances, 
itinerant  justices  were  dispatched  into  the  country,  at  intervals, 
generally,  from  seven  years  to  seven  years,  though  their  cir- 
cuits sometimes  returned  at  shorter  intervals  and  were  finally 
required  by  l^lagna  Charta  to  be  made  every  year  at  least. 
This  invention  was  step  by  step  improved  upon,  though  warmly 
resisted  by  the  aristocracy,  till  the  itinerant  justices  assumed 
the  character  of  the  modem  judges  of  assize  ;  but  with  regard 
to  other  parts  of  the  arrangement,  the  original  intention  was 
by  no  means  so  steadily  pursued. 

When  the  three  great  common  law  courts  were  sepa- 
rated, the  intention  was,  that  the  jurisdiction  of  each 
should  be  exclusive;  that  the  Exchequer  should  confine 
itself  to  the  revenue ;  that  the  Common  Pleas  should  de- 
cide all  private  differences ;  and  that  the  King's  Bench,  re- 
taining the  residue  of  the  authority  originally  possessed  by 
the  Aula  Regia,  should  take  cognizance  of  every  species  of 
transaction  affecting  the  peace  and  good  order  of  the  king- 
dom. But  the  King's  Bench  and  Exchequer  were  not 
contented  with  their  shares,  and  set  about  invading  the  co- 
ordinate jurisdiction.  This  was  done  —  in  the  Exchequer,  by 
assuming  that  the  complainant  was  indebted  to  the  king  and 
by  reason  of  the  alleged  injury  had  become  incapable  of  dis- 
charging his  majesty's  debt,  who  therefore  had  an  interest 
in  the  cause ; — in  the  King's  Bench,  by  bringing  the  defendant 
into  court  for  a  supposed  breach  of  the  peace,  and  charging 
him  when  therewith  the  true  cause  of  action;  the  judges 
maintaining  that  a  party,  whilst  in  their  court,  could  not  be 
charged  elsewhere,  even  for  matters  of  a  mere  civil  nature. 
The  legislature  interfered  more  than  once,  and  the  Common 
Pleas  complained  loudly  of  these  practices,  and  attempted  to 
out-manoeuvre  its  rivals  i;  but  laws  were  passed  and  rules 
were  formed  in  vain ;  the  fictions  were  steadily  persevered  in, 
and  at  this  hour  neither  the  King's  Bench  nor  the  Exchequer 
has  any  claim  to  the  better  part  of  its  business  than  what  is 
founded  on  an  antiquated  falsehood. 

The  precise  dates  of  these  several  alterations  we  do  not  pre- 
tend to  fix  ;  antiquaries  are  contending,  et  adhuc  subjudice  lis 
est.*     We  merely  wish  to  remind   our  readers  that  these 

*  See  North's  Life  of  Lord  Keeper  North. 

*  See  HalUm's  Middle  Ages^Ch.S.   Maddoz's  History  of  the  Exchequer  Chamber 
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changes  took  place,  not  so  much  from  any  matured  intention 
on  the  part  of  the  government  of  the  time,  as  from  a  natural 
and  obvious  adaptation  to  the  wants  of  the  community;  and 
we  believe  we  may  venture  to  add  that  the  times  and  methods 
of  judicial  procedure  are  equally  independent  of  a  plan. 
Four  seasons  of  the  year  have  been  set  apart  for  the  adminis- 
tration of  justice,  in  accordance  with  customs  and  institutions 
which  are  now  but  imperfectly  understood.  Selden  contends 
that  Terms  were  fixed  by  the  Conqueror,  whilst  Spelman  and 
Blackstone  have  maintained  that  they  are  nothing  more  than 
those  leisure  seasons  of  the  year  which  were  not  occupied 
by  the  great  festivals  and  fasts  or  were  not  liable  to  the 
general  avocations  of  rural  business.  With  regard  to  that 
infinity  of  rules  which  go  by  the  name  of  practice,  they 
are  little  better  than  a  rude  mass  of  temporary  expedients ; 
and  the  mode  in  which  the  fees  of  officers  and  the  charges 
of  practitioners  have  been  fixed  is  liable  to  the  same  sort  of 
objection. 

And  not  merely  the  three  great  tribunals,  but  hardly  any 
court  of  importance  in  the  kingdom,  can  claim  a  better. pedi- 
gree. The  Lords,  the  Chancellor,  the  Master  of  the  Rolls, 
the  Admiralty  and  EcclesiasticalJudges,  are  in  the  same  pre- 
dicament; all  originally  usurped  their  jurisdiction,  or  sprung  up 
some  centuries  ago,  the  crude  inventions  of  uncultivated  times. 
With  these,  however,  we  have  no  concern  at  present;  we  shall 
limit  our  observations  to  the  Courts  of  Common  Law,  and,  in 
relation  to  these,  we  wish  to  fix  with  all  possible  preciseness, 
how  feur  the  productions  of  time  and  accident  are  consistent 
with  reason  and  expediency.  Do  our  judicial  establishments 
suffice  to  the  wants  of  the  community  and  accord  with  the 
spirit  of  the  times?  Are  three  great  courts  enough?  Are 
ambulatory  judges  better  than  local?  Have  we  arrived,  un- 
designedly, as  it  were,  and  in  the  natural  order  of  things,  at 
the  precise  point  to  which  sound  policy  would  fix  us  ?  Is 
there  nothing  we  can  copy  from  foreigners,  or  strike  out  by 
persevering  thought,  to  lessen  the  evils  of  litigation  and  cur- 
tail the  resources  of  dishonesty  ?    These  are  questions  of  vast 

Reeves'  Hist.  pa89im ;  An  Historical  Treatise,  by  Crompton  and  Sellon,  prefixed  to 
Boote'a  History  of  a  Suit  of  Law ;  and  the  Work  of  M.  Meyer,  entitled,  Esprit, 
Oiigixie  et  Progres  des  Institutions  Judidares  des  principaux  Pays  de  TEuropt. 
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importance  to  society.  We  shall  show  how  they  have  been 
answered  by  others^  and  then  try  to  answer  them  ourselves  ; 
and,  as  Mr.  Bentham  is  the  plainest  of  our  monitors,  we  will 
give  at  once  the  head's  of  his  advice. 

"  It  is  quite  impossible,"  says  the  philosopher  of  West- 
minster, **  to  conceive  any  thing  more  iniquitous  than  the  ad- 
ministration of  English  law.  The  formation  of  the  system 
has  fallen  every  where  to  the  share  of  the  judges,  whose  object 
has  been  invariably  the  procurement  of  the  maximum  of  pro- 
fit combined  with  the  maximum  of  ease,  immediately  to  them- 
selves and  intermediately  to  the  several  other  glasses  of 
lawyers.  Judge  and  Co.  (a  favourite  phrase  vrith  him)  have 
always  done  their  best  to  sophisticate,  entangle,  and  obscure. 
In  pointing  out  the  artifices  of  priestcraft,  what  multitudes 
have  already  exercised  themselves  !  The  artifices  of  lawyers 
have  been  not  less  numerous,  not  less  wicked,  not  less  success- 
ful; yet  scarce  has  any  hand  yet  lifted  up  so  much  as  a  corner 
of  the  veil  that  covers  them.  Hearing  refused  to  parties ! 
Tribunals  put  out  of  reach !  Sittings  separated  by  long  and 
protracted  intervals !  Pleadings  in  writing  spun  out  under 
a  licence  for  telling  lies !  Destruction  'of  just  claims  on 
grounds  void  of  all  relation  to  the  merits !  Good  evidence 
excluded  — bad  received!  Jargon  without  end — fiction 
without  shame !  Such  are  a  few  of  the  blessings  of  the  tech- 
nical system  which  the  people  have  sufiered  to  grow  up  under 
the  notion  that  rules  and  formalities  are  a  protection  to  pro- 
perty. It  is  the  hypothesis  of  interest,  and  interest-begotten 
prejudice.  What  says  the  simple  truth?  Pretty  exactly 
the  reverse.  Summary  justice,  that  sort  of  justice  which  has 
been  provided  for  poor  and  low  people  who  cannot  afiford  to 
have  it  good,  as  neck  beef  and  sticking  pieces  are  provided 
by  the  butcher  for  those  who  cannot  come  up  the  price  of 
ribs  and  surloins, — that,  in  fact,  is  the  only  justice  worth  having. 
In  the  progress  of  society  simple  justice  is  exchanged  for  ar^ 
tificial,  just  as  simple  aliments  are  superseded  by  luxuries. 
Disease  is  the  result  in  the  one  case,  and  fraud  and  robbery  in 
the  other.  The  remedy,  however,  is  obvious.  Tread  back 
your  steps,  with  reason  for  your  guide ;  return  at  once  to  na- 
tural procedure,  the  character  of  which  is  understood  in  a 
moment.  Liberty  in  its  original  sense  is  the  absence  of  co- 
ercion.   Natural  procedure  is  the  absence  of  those  rules  and 
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formalities  of  which  technical  procedure  is  composed.  '  A  man 
judges,  as  Monsieur  Jordan  talked  prose,  unconscious  of  any 
science  displayed,  of  any  art  exercised.  One  of  your  two  sons 
leaves  his  task  undone,  and  tears  his  brother's  clothes ;  both 
brothers  claim  the  same  playthings:  two  of  your  servants 
dispute  to  whose  place  it  belongs  to  do  a  given  piece  of  work. 
You  animadvert  upon  these  delinquencies,  you  settle  these 
disputes :  it  scarce  occurs  to  you  that  the  study  in  which  you 
have  been  sitting  to  hear  this,  is  a  tribunal,  a  court ;  your 
elbow  chair  a  bench  ;  yourself  a  judge.  Yet  you  could  no 
more  perform  these  several  operations  without  performing  the 
task  of  judicature;  without  exercising  the  functions  of  a  judge, 
without  hearing  evidence,  vrithout  making  inquiry,  than  if  the 
subject  of  inquiry  had  been  the  Hastings  cau^,  the  Douglas 
cause,  or  the  Literary  Property  cause.'  ^  Why  then  should 
we  regard  as  a  recondite  mystery  what  all  of  us  might  prac- 
tice if  we  chose  ?  Why  continue  the  dupes  of  a  set  whose 
inefficiency  and  knavery  are  notorious  to  the  world  ?  So  often 
as  the  legislature  has  sanctioned  courts-martial,  conferred 
summary  jurisdiction  on  justices  of  the  peace,  or  established 
a  court  of  requests,  so  often  has  it  pronounced  the  superiority 
of  natural  and  simple  over  artificial  and  complicated  law ;  and 
neither  liberty,  nor  property,  nor  even  life  itself,  can  be  secure, 
till  the  same  principle  is  acted  on  throughout ;  till  the  pre- 
tended checks  of  method  are  dispensed  with,  and  arbitrary 
judgments  universally  revived."  * 

Such  is  Mr.  B.'s  advice.  As  we  could  not  afford  room  for 
long  extracts,  we  have  adopted  the  plan  of  the  Noodle's 
Oration  in  the  84th  Number  of  the  Edinburgh  Review,  and 
put  his  sentiments  into  thp  form  of  an  address,  conveying 
always  the  opinions  of  the  supposed  speaker  and  very  fre- 
quently his  words  and  illustrations.  The  whole  of  the  8th 
Book  of  his  work  is  little  more  than  an  application  of 
the  same  thoughts  to  the  particulars  of  English  practice ; 
an  exercise  which  any  apt  scholar  or  disciple  may  easily  go 
through  by  himself  without  the  assistance  of  a  tutor ;  as  he 
has  only  to  look  over  the  books  of  authority,  and  abuse  every 
thing  which  he  does  not  understand,  or  which  departs  in  the 
slighest  degree  from  the  simplicity  of  savages.    Yet  this  mode 

*  Rat.  of  Jud.  £v.  voL  it.  p.  8. 

*  Id.  book  viii.  chap.  zzYiii.  f  e  patsim. 
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of  reform^  so  useful  as  it  is,  so  universal  as  it  is  capable  of  be* 
comingy  and  much  as  Mr.  B.  seems  to  pride  himself  on  the 
originality  of  his  speculations,  is  taken  literally  and  without 
acknowledgement  from  a  work  composed  with  a  very  different 
intention  —  from  the  Vindication  of  Natural  Society,  by  Mr. 
Burke.^  That  admirable  production  is  now  well  known  to  have 
been  written  as  a  parody  on  Bolingbroke,  for  the  express  pur- 
pose of  exposing  the  petulance  and  ignorance  of  those  who 
are  etemcdly  railing  at  the  refinements  of  cultivated  life; 
—  of  showing  that  nothing  can  be  safe,  in  laws  or  morals, 
religion  or  philosophy,  if  systems  and  institutions  are  in- 
discriminately assailed,  vnthout  allovnng  for  the  difficulties 
of  legislation  or  the  weakness  of  mankind.  The  orator,  in- 
deed, was  too  wary  a  disputant  to  refute  himself  by  his  own 
examples.  Neither  the  Hastings,  the  Douglas,  nor  the  Literary 
Property  cause,  is  precisely  the  cause  he  would  have  selected 
as  affording  fit  subject  matter  for  a  domestic  sitting;  but 
notwithstanding  these  minor  differences,  the  suggestions  are 
essentially  the  same.  Now  Mr.  Burke*s  essay  was  generally 
looked  upon  as  conclusive,  as  we  perfectly  coincide  in  the 
opinion  that  the  reductio  ad  absurdum  was  satisfactorily  made 
out,  we  must  stand  excused  from  discussing  as  a  theory  what 
has  very  often  amused  us  as  a  quiz,  and  shall  quit  awhile 
the  philosopher  of  Westminster  to  attend  to  the  ''  Avocat  de 
Grenoble." 

1  See  Buike's  Works,  vol.  i.  The  following  passage  is  one  among  many  of  the 
same  tenor :  — 

**  A  good  parson  once  said,  that  where  mystery  begins,  religion  ends.  Cannot  I 
say,  as  truly  at  least,  of  human  laws,  that  where  mystery  begins,  justice  ends  ?  It 
is  hard  to  say,  whether  the  doctors  of  law  or  divinity  have  made  the  greater  advances 
in  the  lucrative  business  of  mystery.  The  lawyers,  as  well  ai  the  theologians,  have 
erected  another  reason  besides  natural  reason  ;  and  the  result  has  been  another  jus- 
^e  besides  natural  justice.  They  have  so  bewildered  the  world  and  themselves  in 
unmeaning  forms  and  ceremonies,  and  so  perplexed  the  plainest  matters  with  me- 
taphysical jargon,  that  it  carries  the  highest  danger  to  a  man  out  of  that  profession, 
to  make  the  least  step  without  their  advice  and  assistance.  Thus  by  confining  to 
themselves  the  knowledge  of  the  foundation  of  all  men's  lives  and  properties,  they 
have  reduced  all  mankind  into  the  most  abject  and  servile  dependence.  We  are 
tenants  at  the  will  of  these  gentlemen  for  every  thing ;  and  a  metaphysical  quibble 
is  to  decide  whether  the  greatest  villain  breathing  shall  meet  his  deserts,  or  escape 
with  impunity ;  or  whether  the  best  man  in  the  society  shall  not  be  reduced  to  Uie 
lowest  and  most  despicable  condition  it  affords.  In  a  word,  my  lord,  the  injustice, 
delay,  puerility,  fedse  refinement,  and  affected  mystery  of  the  law  are  such,  that  many 
who  lip^  under  ii  come  to  admire  and  envy  the  expedition,  rin^licity,  and  e^aUty  of 
arbitrary  jitdgments,*'  p.  G6. 
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**  You  English/'  says  M.  Rey,  **  have  some  good  things 
amongst  you^  but  not  one-half  so  many  as  you  think.     Your 
laws  are  ill  defined  and  vague,  and  your  judges  bigoted  to 
abuses ;  your  bar  too  is  notorious  for  its  prejudices ;'  even  your 
boasted  jury  is  ill  fitted  for  its  ends ;  your  procedure  is  about 
the  worst  in  Europe,  and  its  phraseology  a  mass  of  barbarism. 
Jurisdiction  is  so  strangely  parcelled  out,  and  the  courts  have 
been  so  long  permitted  to  encroach  on  each  other  with  im- 
punity; that  the  best  jurists  are  often  puzzled  to  decide  in 
what  tribunal  an  action  shall  be  brought;  and,  when  the 
cause  is  actually  begun,  the  chances  are  that  some  mode  of 
removing  it  is  hit  upon  or  that  the  Chancellor  puts  a  stop  to 
the  proceedings.     Then  London  has  become  '  un  veritable 
gouffre  judkiaire/  whither  all  the  kingdom  must  repair  for 
justice,  in  direct  defiance  of  reason  and  expediency ;  an  op- 
pression for  which  a  supposed  uniformity  of  decisions  and  the 
additional  weight  acquired  by  the  courts  afford  a  most  inade- 
quate compensation.     You  are  placed,  in  short,  in  somewhat 
Uie  same  predicament  as  the  French  before  the  Revolution  ; 
many  of  your  legal  institutions  are  fairly  worn  out,  and  the 
rest  require  a  thorough  cleansing.     You  want  a  revolution, 
and  a  revolution  you  will  have ;  a  keen  observer  may  already 
see  the  signs  of  it :  and  this  you  can  no  more  prevent  by  petty 
checks  than  you  can  drive  back  the  waves  of  the  ocean  from 
the  shore.     Fall  in  then  with  the  spirit  of  the  times,  and  be 
assured  that  your  legal  establishments  must  be  reformed  from 
within,  by  the  aid  and  instruction  of  practitioners,  or  they 
will  be  reformed  with  a  vengeance  from  without." 

Should  our  readers  favour  M.  Rey  with  a  perusal,  they  will 
allow,  we  trust,  that  we  have  fairly  interpreted  his  meaning, 
and  rather  softened  than  exaggerated  his  revolutionary  opi- 
nions. These  occur  in  his  conclusions,  where  more  seems 
meant  than  meets  the  eye.  He  talks,  for  instance,  of  the  ex- 
pected English  revolution  having  possibly  ''  un  effet  clecisive  et 
terribkf*  and  congratulates  us  that  our  insular  situation,  by 
excluding  foreign  interference,  will  enable  us  to  go  farther 
than  France  in  the  way  of  change,  and  enjoy,  at  our  leisure, 

*  M.  Rey  U  not  alone  in  this  leflection.  "  £n  Angleterre  la  plupartdes  juriacon- 
snltes  renferm^  dans  leur  gieffiss,  et  ne  connoiasant  que  leurs  archives,  paraiscent 
a  peioes  s'appeicevoir  du  bruit  de  nos  sectes :  la  loi  n'est  pour  eux  qu'une  provision." 
— Annales  de  Legislation,  No.  1.  p.  64. 
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the  blessings  of  commotion.  In  a  peroration,  however,  one 
generally  looks  for  something  fine,  particularly  when  the 
author  is  a  Frenchman  ;  and  though  it  may  detract  a  little 
from  our  confidence  in  his  judgment,  it  leaves  untouched  the 
authenticity  of  his  details ;  and  though  he  blunders  a  little  in 
describing  the  English  system,^  we  suppose  we  may  trust  him 
in  the  French.  Allowing  for  the  difficulties  of  the  under- 
taking, and  always  excepting  the  insinuations  to  Mr.  Miller's 
prejudice,*  and  his  estimate  of  English  judges,  we  really  think 
him  a  liberal  and  well-informed  writer.  In  order,  therefore, 
to  pave  the  way  for  a  comparison,  we  will  take  M.  Rey  for 
our  guide,  and  endeavour  to  sketch  an  outline  of  the  judicial 
organization  of  France. 

The  French  courts  for  the  adminbtration  of  the  civil  law 
(we  use  this  term  throughout  in  contradistinction  to  criminal) 
are  divided  into  five  classes,  some  of  which,  like  the  English, 
have  a  concurrent  jurisdiction  in  criminal  cases.' 

1.  Les  juges  de  paix — appear  to  be  scattered  about  the 
country  somewhat  in  the  same  manner  as  our  justices  of 
the  peace,  whom,  however,  they  resemble  in  little  else. 
Their  jurisdiction  is  threefold.  They  form  what  is  called  le 
bureau  de  coricUidtion ;  to  understand  which,  it  will  be  neces- 
sary to  bear  in  mind  that,  by  a  law  of  the  Constituent  As- 
sembly, passed  in  1790,  and  adopted  into  the  code,  no  action 
can  be  brought  until  the  com[Jaining  ps^y  has  summoned 
the  defendant  before  one  of  the  Juges  depaix,  whose  duty  it  is 
to  endeavour  to  efiect  a  reconciliation.  They  have  ju- 
risdiction, without  appeal,  where  the  ground  oi  action  does 
not  exceed  60  francs  in  value;  and  jurisdiction,  subject  to 
appeal,  in  all  personal  actions  to  the  value  of  100  francs,  and 
in  actions  to  any  amount  brought,  for  damage  to  land,  or  re- 
lating to  rural  matters,  houses  and  farms,  8cc.  with  the  exclu- 
sive cognizance  of  disputes  between  masters  and  labourers. 

2.  Les  tribunaux  de  commerce — ^have  an  exclusive  j  ur  isdiction 
in  all  matters  of  trade.  Where  there  is  no  tribunal  de  com- 
merce in  the  district,  its  place  is  supplied  by  the  court  of  first 
instance. 

3.  Les  tribunaux  de  premiere  instance  au  dviV— have  jurisdic- 

*  See  p.  176. 188.  of  the  2nd  vol. 

*  Prefece  p.  15.  note  (2). 

>  Thus  the  Juges  de  paix  form  the  tribunaux  de  policef  and  the  tribunaux  de  pra^ 
miere  imtance  au  civil  act  also  as  tribunaux  en  matiere  correctionelU* 
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tion — 1.  Of  appeals  from  ihejuge  de  paix.  2.  Without  appeal, 
of  all  actions  relating  to  the  person  or  goods  to  the  amount  of 
1000  fir.  3.  Subject  to  appeal,  of  all  matters  relating  to  real 
property  to  the  amount  of  60  fr.^ 

4.  Les  cours  d'appel,  ou  cours  royales  au  civil — ^are  courts  of 
appeal  from  the  courts  of  first  instance,  and  have  no  original 
jurisdiction.  i 

5.  La  cour  de  cassation  au  dvil.  There  is  but  one  court  of 
cassation  for  the  whole  kingdom,  and  as  the  institution  is 
peculiar  to  France,  it  requires  a  particular  description.*  It  is 
the  supreme  court  of  appeal  on  points  of  law  only,  and  its 
power  is  confined  to  annulling  the  decisions  of  the  inferior 
courts.'  According  to  Mr.  Miller,  when  a  cause  comes  by 
appeal  to  the  court  of  cassation,  it  is  not  at  once  determined 
there,  but  sent  down  to  another '  court  of  the  same  degree 
with  that  from  which  it  has  come,  in  order  that  it  may  there 
imdergo  revision.  If  the  judgment  formerly  given  should  be 
confirmed  in  the  court  to  which  it  is  sent  down,  and  again 
appealed  to  the  cour  de  cassation,  it  may  be  sent  down  a  third 
time  to  a  third  court  in  the  same  manner,  and  it  is  only  in 
case  of  a  third  decision  contrary  to  the  opinion  of  the  judges 
of  the  cour  de  cassation,  that  the  question  coI^es  there  to  be 
regularly  debated.  This  court  then  assembles  in  an  audience 
soknnelle,  under  the  presidency  of  the  keeper  of  the  seals,  and 
pronounces  a  final  judgment.*  M.  Rey  merely  says  that  the 
regulation  of  the  interests  of  the  parties  is  always  remitted  to 
another  tribunal  of  die  same  order  as  that  firom  which  it 
came,  but  he  is  silent  as  to  further  proceedings.  Its  duties, 
according  to  him,  are  to  maintain  the  order  of  jurisdictions, 
to  prevent  judicial  bodies  from  exceeding  their  authority,  to 
compel  the  observance  of  fundamental  rules  of  procedure,  and, 
lastly,  to  preserve  the  purity  and  uniformity  of  legislation. 
We  confess  we  do  not  see  precisely  how  all  this  is  to  be  ac- 
complished; but  such  is  M.  Key's  description.    He  adds, 

>  lUy,  ro\^  224.  art  4.  There  mutt  be  some  mislake  liere ;  or  in  what  cowts 
are  actions  to  be  brooght  relating  to  real  property  exceeding  50  fr.  a  year,  or  per* 
lonal  property  exceeding  1000  fr.  in  yalue  ?  We  have  always  understood  that  the 
courts  of  first  instance  have  jurisdiction  over  all  causes  not  assigned  to  the  juges  de  paix, 
or  the  trihuminx  de  commerce ;  and  so  we  find  upon  enqoiiy. 

»  Rey,  vol.  i.  227.  vol.  ii.  163. 

*  The  dediions  of  the  jngesde  paix  aie  termed  aeiUMoaf,  —  ofthecourtsof  first  in- 
stance Juganeni,  —  of  the  courts  of  appeal  and  the  court  of  cassation  orrlu* 

*  MiUer,  p.  433. 
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that  though  many  abuses  have  crept  in,  the  court  is  still  supe- 
rior to  any  thing  which  other  nations  have  adopted  in  its  stead. 

There  are  360  tribunals  of  the  first  instance^  one  for 
each  arrondissement ;  the  number  of  judges  in  each  vary- 
ing from  three  to  66.  There  are  26  cours  royales ;  the  num- 
ber of  judges  in  each  varying  from  20  to  30.  The  cour  de 
cassation  consists  of  a  first  president,  three  presidents,  and 
45  judges,  and  is  distributed  into  three  sections.  The  courts 
of  the  first  instance  are  tnost  commonly  divided  into  chambers, 
according  to  the  wants  of  the  arrondissement.  That  of  Paris 
has  seven.  All  the  cours  royales  are  divided  in  the  same 
manner.  At  Ajaccio  in  Corsica,  for  instance,  there  are  two 
chambers  ;  at  Paris  six.  The  salaries  of  the  ordinary  judges 
of  the  courts  of  the  first  instance  vary  from  50/.  a  year  to 
£240 ;  those  of  the  presidenta,from  600/.  to  1440/. ;  of  the  or- 
dinary jhdges  of  the  cours  royales  from  168/.-  to  320/.;  and 
the  presidents  have  a  fourth  more  than  the  ordinary  judges, 
and  the  first  presidents  firom  600/.  to  1440/.  per  annum.  In 
the  cour  de  cassation  the  first  president  has  1200/.,  the  presi- 
dents 1000/.,  and  the  ordinary  judges  600L  a  year.  The 
emoluments  of  the  Chancellor  of  France  amount  to  about 
12,000/.  a  year.^ 

In  the  bureau  de  conciliation,  and  the  court  of  commerce 
regular  attomies  are  not  admitted,  but  the  prohibition  has 
been  generally  evaded.*  Before  the  juge  de  paix  attorneys 
may,  in  the  courts  of  the  first  instance  and  of  appeal  they 
musty  be  employed ;  and  there  are  a  fixed  number  admitted  in 
each  court  who  enjoy  a  monopoly  of  the  practice.  In  the 
court  of  cassation  the  functions  of  the  barrister  and  attorney 
are  combined,  or  more  correctly  speaking,  the  proceedings  are 
drawn  and  conducted,  and  the  case  argued,  by  advocates  ex- 
clusively. 

The  French  courts  have  also  public  officers  attached  to  them, 

under  the  name  of  la  mbmtere  public^  to  whom  all  causes 

in  which  the  public  may  be  supposed  to  have  an  interest 

or  married  women  and  minors  are  concerned,  with  several 

others  enumerated  in  the  code  of  procedure,'  must  be  com- 

1  These  particulars,  as  to  the  Dumber  and  pay  of  the  judges,  are  taken  fromAfiUer» 
chap.  3.  sect.  2. 

*  Rey,  vol.  i.  224.    The  awm£  merely  manages  suits ;  he  has  nothing  to  with 
conveyancing. 

*  Code  de  Proc.  Civ.  liv.  ii,  tit.  4. 
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municated.  There  are  altogether  ubout  45,000  of  these. 
When  we  add  that  the  French  judges  are  answerable  in 
damages  for  delay  and  misdecision,  our  readers  are  in  pos- 
session of  the  most  prominent  features  of  the  judicial  system 
of  France,  and  may  see  at  a  glance  its  numerous  incon- 
veniences. The  excessive  number  of  judges  and  officers,  the 
paltry  rate  of  remuneration,  and  the  facilities  for  combination 
afforded  to  practitioners  by  attaching  a  certain  number  to  each 
court,  are  faults  it  is  impossible  to  palliate ;  and  we  can  hardly 
conceive  the  lower  order  of  judges  inspiring  a  much  greater 
portion  of  respect  than  was  enjoyed  by  the  judicial  dignitary 
mentioned  by  Boccaccio,  whose  inexpressibles  were  abstracted 
from  his  person  by  way  of  joke  whilst  a  cause  was  actually 
in  progress  before  him.^  Strong  reasons  might  be  adduced 
against  making  judges  liable  to  be  sued  by  dissatisfied  suitors ; 
as  tending  to  degrade  the  order  without  any  commensurate  ad- 
vantage. It  is  submitted  that  such  a  liability  may  fetter  a  well- 
disposed  judge,  but  fonns  no  check  upon  a  bad  one;  who 
may  easily  enough  find  a  way  to  be  partial  or  oppressive  with- 
out departing  from  the  letter  of  the  law  or  proveably  exceed- 
ing his  authority.  The  universal  vagueness,  too,  with  which 
jurisdiction  is  marked  out  and  particular  modes  of  proceeding 
assigned,  might  be  made  the  ground  of  an  objection. 

On  these  defects,  however,  we  do  not  wish  to  dwell,  since 
they  are  neither  inherent  in  the  present;  nor  unavoidable  in  any 
future  plan.  We  are  anxious  to  improve  by  inquiry,  and  not 
merely  to  retort  on  an  antagonist.  Instead,  therefore,  of  com- 
paring the  actual  state  of  the  two  countries  in  point  of  judi- 
cial orginization,  let  us  compare  their  capabilities  for  reform  ; 
instead  of  criticising  the  irregularities  of  the  superstructure, 
let  us  see  which  of  them  has  laid  the  best  foundation.  On 
any  other' principle  we  shall  scarce  avoid  fixing  on  things  ex- 
ternal and  adventitious.  The  evils,  for  instance,  of  local  judi- 
cature are  comparative  ignorance,  want  of  respect,  and  liability 
to  prejudice  and  corruption ;  evils,  which  the  low  pay  and  ex- 
cessive number  of  French  judges  have  an  evident  tendency  to 
aggravate.  'Hie  charge  against  the  circuit  system  is  chiefly 
founded  on  the  additional  delay  and  expence ;  which  certainly 
become  almost  intolerable  when,  as  at  present,  causes  are  fre- 
quently postponed  from  assize  to  assize  for  want  of  time  to  try 

»  Decameron,  8th  day,  6  Nov. 
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them,  and  the  prees  of  business  is  confessedly  too  much  for  the 
courts.  Were,  then,  an  Englishman  and  a  Frenchman  disputing 
on  the  advantages  enjoyed  by  each  in  respect  of  the  administra- 
tion (^justice,  no  satisfacftory  result  could  be  arrived  at  by  in- 
vidious reflections  on  these  particular  inconveniences ;  each 
might  succeed  in  fixing  a  stigma,  but  would  be  quite  unable 
to  parry  the  retort  The  French,  again,  have  a  much  greater 
extent  of  territory,  without  so  many  facilities  of  communica- 
tion. Metropcditan  law,  therefore,  might  be  meted  out  to  us, 
though  it  would  be  impossible  to  distribute  it  to  them,  on  ac- 
count of  the  distance  a  Parisian  judge  would  have  to  travel. 
This  is  a  particular  in  which  we  differ  not  merely  from  France, 
but  from  almost  every  nation  on  the  continent  whose  institu- 
tions are  worth  discussing ;  and  it  would  be  well  for  foreign 
vmters  to  reflect  upon  it  before  they  come  with  preconceived 
opinions  to  pass  judgment  on  our  establishments.  M.  Rey 
expresses  surprise  at  the  certainly  anomalous  experiment 
which  our  circuit  system  exhibits  to  the  world,  and  easily 
enough  finds  out  the  faults  of  it,  lying  as  they  do  upon  the 
surface  for  those  who  run  to  read ;  but  he  seems  to  know 
nothing  of  the  benefits  which  Englishmen  in  general  have  been 
wont  to  make  matter  of  self-gratulation.  M.  Meyer,  too, 
has  named  it  in  his  chapter  of  defects,^  and  we  trust  there- 
fore, that  our  readers  will  pardon  us  for  taking  up  a  page  or 
two  with  an  exposition  of  those  benefits. 

No  mild  and  temperate  reformer,  it  is  true,  no  man  of 
standing  in  the  country,  no  legal  authority  nor  philosophical 
jurist  whom  the  public  are  likely  to  regard,  has  yet  ventured 
to  speculate  on  the  expediency  of  breaking  up  the  metropo- 
litan courts,  and  making  a  regular  distribution.  Plans,  how« 
ever,  have  been  plausibly  set  forth,  and  one  writer  in  a  re- 
spectable publication  has  even  gone  so  far  as  to  map  out  a 
new  set  of  jurisdictions,  with  judges,  salaries,  and  every 
suitable  appendage  f  and  as  this  scheme  is  apparently  the 
result  of  calculation  and  inquiry,  is  modelled  with  great  pre- 
cision, and  free  from  the  extravagance  of  the  school  in  which 
the  author  professes  to  enrol  himself,  we  are  willing  to  view 
it  in  the  light  of  a  practical  illustration  of  the  probable  con- 
sequences of  change. 

>  Lif.iti.  chap.  21.  Defauts  des  lois  Anglais. 
'  S«e  the  Jurist,  No.  IV.  Art.  V. 
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Let  U8  then  for  the  sake  of  argument  suppose,  with  the 
writer,  about  90  or  100  courts  of  co-ordinate  authority  dis- 
tribute throughout  the  country,  with  all  possible  attention  to 
the  thinness  and  density  of  population  and  the  wealth  and 
poverty  of  districts.  Let  Yorkshire,  for  instance,  have  nine, 
(at  Halifax,  Sheffield,  Leeds,  Wakefield,  Ripon,  York,  Hull, 
Whitby,  and  Scarborough) ;  Lancashire  five,  (at  Manchester, 
Liverpool,  Preston,  Lancaster,  and  Wigan) ;  Lincolnshire  and 
Devonshire  four  each ;  and  the  other  counties  in  proportion. 
The  courts  at  Westminster  will  be  retained,  and  from  six  to 
twelve  district  courts  of  superior  dignity  to  the  other  district 
courts  erected  at  convmient  distances,  to  which  any  cause 
involving  property  beyond  a  fixed  amount  in  value  (say  500/.) 
might  be  removed.  A  single  judge  is  to  sit  in  each  court  with 
both  equitable  and  legal  jurisdiction,  and  there  is  to  be  but 
one  stage  of  appeal  to  a  supreme  central  court. 

The  author  of  this  notable  project  saves  himself  the  troubfe 
of  definuling  it  at  length,  by  fairly  avowing  its  incompatibility 
with  the  existing  laws  and  forms  of  procedure,  and  therel^ 
placing  between  an  adversary  and  himself  a  boundless  arena  of 
c(mtention.  He  vindicates  himself,  however,  in  the  matter  of 
expence,  a  ground  we  readily  concede,  and  throw  out  a  few 
random  remarks  from  which  a  shrewd  guess  at  the  nature  of 
his  expectations  may  be  formed.  The  looseness  and  inac- 
curacy of  these  are  almost  inconceivable,  and  we  are  under  the 
necessity  of  noticing  them  to  show  the  blunders  of  the  plan. 

The  degradation  of  both  bench  and  bar  is  certainly  the  first 
effect  we  shbuld  anticipate ;  but  the  writer  assures  us  that  the 
greatly  overstocked  bar  of  the  capital  would  soon  disperse  itself 
over  the  country,  and  leave  no  deficiency  of  advocates ;  that 
his  scheme  does  not  of  necessity  embrace  any  change  in  the 
organization  of  the  great  courts  at  Westminster,  ''  although," 
says  he,  ^*  it  is  probable  that  there  also  extensive  and  very  be- 
neficial alterations  would  gradually  suggest  themselves,  and 
force  their  way  to  adoption.  The  only  consequence  which 
would  at  first  follow  is,  that  the  judges  having  no  longer  to 
go  circuits,  would  be  enabled  to  sit  constantly  and  without  in- 
terruption to  the  regular  discharge  of  their  duties."  ^  Is  that 
indeed  the  only  consequence  ?  Will  a  structure  continue  to 
stand  when  the  supporting  columns  are  struck  from  under  it  ? 

»  Jurist,  No.  IV.  p.  98. 
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Can  a  living  body  be  sustained  in  vigour  when  the  sources  of 
vitality  are  gone?  If  so,  the  reviewer  may  be  right,  which 
nothing  less  than  a  miracle  can  make  him.  The  English  bar 
owes  its  weight  and  respectability  entirely  to  the  concentration 
of  the  courts.  It  is  solely  because  the  principal  law-business 
of  the  kingdom  is  brought  to  a  focus,  that  the  study  of  juris- 
prudence holds  out  a  sufficient  inducement  to  men  of  fine 
talents  and  finished  education ;  and  that  the  profession  has 
been  elevated  to  the  high  station  which  it  occupies.  From 
such  a  body  as  the  present  bar,  the  crown  has  always  the 
power  of  selecting  fit  members,  for  the  bench,  and  is  able  to 
scrutinise  their  pretensions  with  nicety,  because  it  wants  but 
few ;  and,  though  the  choice  has  frequently  been  influenced 
by  party  feelings,  it  has  never  of  late  been  so  grossly  perverted 
as  to  fix  on  a  mere  tool  of  authority.  We  have  at  any  rate 
the  best  possible  securities ;  forjudges  are  not  made  en  mtzsse, 
nor  sent  to  minister  in  holes  and  comers.  The  whole  king- 
dom is  alive  to  an  appointment,  because  every  part  of  it  may 
suffer  by  a  wrong  one  ;  and  thereiis  certainly  no  fear  at  pre- 
sent of  the  judges  being  influenced  by  local  habits,  nor  of 
meanness  and  servility  in  the  counsel.  They  act  and  re- act 
upon  each  other  ;  and  a  proper  tone  of  feeling  is  also  reci- 
procated by  and  to  another  equally  important  class.  The 
English  attorney  is  very  far  superior  to  the  avoue  of  France, 
very  far  superior  to  what  he  would  become  in  the  event  of  the 
projected  change.  The  vast  importance  of  keeping  up  the  cha- 
racter it  were  ignorance  to  deny.  "  Quel  malheur  si  cet  offi- 
cier  manque  de  lumi^res  ou  de  delicatesse ;  s'il  flatte  la  passion 
d'un  client ;  s'il  lui  montre  comme  certain  un  succ^  presque 
toujours  donteux  et  souvent  impossible ;  s'il  le  pousse  enfin 
dans  Tabime  d'un  mauvais  proc^ !  Oh  !  combien  de  mines 
consomm6es  par  la  perfidie  ou  par  Tignorance  d'un  premier 
conseil !"  ^ 

Let  us  now  reverse  the  picture.  When  a  hundred  judges 
are  to  be  chosen  instead  of  twelve,  inferior  men  must  be 
placed  upon  the  bench,  and  the  judicial  order  would  unavoid- 
ably degenerate,  though  the  same  materials  for  framing  it  were 
left.  But  these  also  would  instantly  fail :  the  London  bar 
would  not  be,  as  is  supposed,  distributed,  but  ipso  facto  de- 

'  Erpos6  des  Motifs  de  Code  de  Proc,  Civ.  Par  M.Treilhard. 
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stroyed ;  no  longer  affording  the  same  means  of  wealth  and 
elevation^  it  could  not  he  so  respectably  supplied,  nor  allow  of 
that  division  of  labour,  that  exclusive  attention  to  particular 
heads  of  law,  now  in  use  amongst  us,  and  which  contributes 
far  more  than  is  commonly  supposed  towards  keeping  decisions 
uniform  and  preventing  litigation  by  excluding  doubt  In 
Ireland  at  the  present  time  all  branches  of  jurisprudence 
(common  and  criminal  law,  equity,  pleading,  and  convey- 
ancing) are  followed  contemporaneously  by  the  same  advo- 
cates, the  reason  alleged  for  the  practice  being  the  insuffi- 
ciency of  any  one  court  to  support  a  separate  bar  ;  and  it  is 
almost  unnecessary  to  state  that  good  lawyers  are  rather  scarce 
amongst  the  Irish,^  who  place  hardly  any  reliance  on  their 
own  precedents,  have  scarce  a  text  book  of  their  own,  and 
depend  in  fact  for  every  thing  on  us.*  By  professing  every 
branch  in  the  same  manner,  some  few  practitioners  in  our 
larger  courts  might  derive  considerable  incomes ;  but  though 
wealthy  places  might  have  a  choice  of  advocates  and  well- 
salaried  and  well-filled  tribunals,  inferior  departments  must 
put  up  with  inferior  accommodation.  An  equal  distri- 
bution of  justice  is  out  of  the  question.  You  could  not  put 
Bodmin  on  a  level  with  London,  as  the  London  judge  must 
see  more  practice,  and  receive  a  higher  salary;  and  the  result  is 
dissatisfaction  on  the  part  of  the  provinces,  and  great  mischief 
eventually  to  the  kingdom  at  large  ;  for  what  mischief  more 
fatal  can  there  be  than  the  uncertain  tenure  of  property  and 
the  check  upon  perfect  freedom  of  intercourse  which  ensue 
on  a  shifting  and  vacillating  jurisprudence?  Considering 
English  law  as  a  law  of  precedent  and  authority,  we  cannot 
think  such  apprehensions  vain.  Authorities  very  rapidly  di- 
verge when  the  sources  of  knowledge  are  distracting  by  variety, 
and  precedents  soon  lose  their  weight  when  too  many  heads 
are  employed  in  making  them. 

But  this  obj  ection  we  are  not  to Jirge,  because  a  good  code  would 
form  an  answer  to  it.  A  small  number  of  j  udges  assemblingat  the 
same  place,  and  deliberating  together  on  all  points  of  difficulty, 
and  the  presence  of  the  same  practitioners  at  the  sittings  of  all 
the  courts  alternately,  freely  communicating  and  canvassing 
opinions, — these  are  advantages  essential  possibly  to  the  very 

'  Lord  Redesdale*s  decisions,  reported  by  Schoales  and  Lefroy,  are  an  exception. 
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sceptical.  Some  few  of  these  we  have  given  in  a  note  * ;  they 
are  not  on  trifling  matters^  and  many  of  them  are  maintained 
in  direct  defiance  of  the  court  of  cassation  and  even  of  the  pro- 

*  Un  jugement  en  dernier  ressortqui  violerait  ouvertetnent  la  convention  fonnelle  des 
parties  donnerait-il  ouverture  a  la  cassation  ?  (Art.  1 134  du  Cod.  104.)  La  jurispru- 
dence de  la  cour  r^gulatrice  a  longtemps  vari6  surcette  importante  question  ;  mais  la 
negative  est  aujourd'hui  incontestable.     Introd.  a  la  Pratique,  &c.  p.  13.  £d.  1824.) 

Quel  est  Teffet  de  ces  conventions  ?  (conventions  in  the  Bureau  de  Conciliation.) 
Elles  ont,  dit  Tart.  54  du  Code  de  procedure  civile,  la  force  d'obligalion  prh^e, 
MM.  Pigeau,  Tarnble,  Merlin,  Carr6,  estiment  que  le  proces  verbal  de  conciliatioD 
est  un  acte  authentiqtu,  mais  qu*il  ne  produit  point  d'hypotbeque.  M.  Berriat 
Saint-Prix  r^siste  a  Finfiuence  de  ces  autorit^s  imposantes ;  il  soutient  que  non- 
settlement  le  proces  verbal  de  conciliation  ne  pent  produire  hypotbeque,  mais  mdme 
que  ce  n'est  point  un  acte  authentiqae ;  et  il  hut  convenir  que  les  motifs  qu'il  donne 
a  Tappui  de  son  opinion  ne  sont  pas  sans  force.    Id.  29. 

Le  d^faut  de  conciliation  peut-il  dtre  suppl6e  d* office  par  le  juge,  comme  ^tant  une 
exception  d'ordre  public?  Qui  (MM.  Merlin,  Cerriat,  Pigeau)  ;  non  (Pigeau,  ^it. 
de  181 1  j  Cassation,  3  Juillet,  1812, 30  Janvier,  1816 :  M.  Carr^.)  Dans  le  doute, 
[i.e.  against  two  decisions  of  the  supreme  court,]  dit  H.  Berriat  Saint-Prix,  il  faut 
d^ider  pour  la  conciliation. 

La  verification  [of  written  testimony]  doit  ^tre  ordonn^  d'office  ?  Qui  (Cass. 
10  Juillet,  1816)  ;  non  (M.  Berriat.) 

Pour  faire  courir  les  int^rets,  [on  a  debt  sued  for]  est-il  n^ssaire  d  y  conclnre 
sp^ialement?  Qui  ;  lademande  dii  principal  ne  fait  pas  courir  les  int^ri^ts.  (M. 
Touillier,  Voy.  I'Art.  1207.  du  Code  Civ.)  C*C3t  aussi  I'avis  de  MM.  Merlin  et 
Berriat.  M.  Delvincourt  est  d'un  avis  contraire  ;  il  cite  Ricard  a  I'appui  de  son 
opinion.    Id.  40. 

L*avou6  constitu6  tient-il  de  la  simpU  remite  des  pieoee  un  mandat  suffisant  poure 
faira  tons  les  actes  pour  les  quels  la  lois  n'exige  point  ttn  poutwripccui/ ?  Non, 
(Demiau  Crouzilhac)    Oui,  (Pothier,  Pigeau,  M.  Carr^.) 

La  partie  defaillante  pent  elle,  audience  tenante,  faire  rabattre,  c'est-a-dire  sup- 
primerle  d^faut?  Non,  suivant  M.  Demiau  Crouzilhac.  Cette  opinion,  contraire 
a  Tordonnance  de  1667,  n*est  point  suivie  dans  la  pratique.    Id.  56. 

Une  partie  pourrait-elle  charger  de  sa  defense  une  autre  personne  qu'un  avocat,  ou 
a  son  d^faut  un  avou^  ?    Oui,  (MN.  Lepage,  Commaille)  ;  Non  (M.  Carr^.) 

La  mise  d'une  affaire  en  d^lib^r^  termine-t-elle  irr6vocablement  I'instruction  de 
maniire  que  la  cause  ne  pounrait  plus  recevoir  les  demandes  incidentes  dont  elle 
serait  susceptible  1  M.  Pigeau  se  prononce  pour  la  negative.  C'est  aussi  la  doctrine 
enseign6e  par  le  Repertoire  ei  Danizaat.  M.  Carr6  distingue  entre  le  d^lib^r^  avec 
ou  sans  rapport.  Dans  la  premier  cas,  Tinstruction  est,  selon  lui,  termin^e  ;  dans 
le  deuxeme  cas,  secus, 

Les  tnbunaux  peuvent-ils  ordonne,  Tex^cution  provisiore,  nonobstant  appel  ou  op- 
position d'un  jugement  qui  annulerait  un  emprisonnement  ou  prononcerait  T^largisse- 
ment  d'un  d^biteur  ?    Oui,  (M.  Demiau  Crouzilhac)  ;  Non,  (M.  Carr^.) 

L'opposition  est-elle  recevable  apres  le  d^lai  de  vingt-quatre  heuresi  Non 
suivant  M.  Delaporte  et  les  autres  des  Annales  du  notariat ;  oui,  suivant  M.  Carr6, 
dont  Topinion  doit  6tre  suivie.  La  cour  de  Rennes  s'^tait  deja  prononc^  pour 
I'affirmative,  par  arr^t  du  10  Juillet,  1808.    Id.  102. 

£n  quel  cas  un  man  peut-il  £tre  condamn^  auz  depens  d*un  proces  qui  int^rease  sa 
femme  1  [In  the  silence  of  the  code  M.  Pigeau  and  M.  Carr^  support  difierent  opmions.] 

Si  le  jugement  avait  omis  de  prononcer  sur  les  depens,  la  partie  qui  a  gagn6  sa 
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visions  of  the  code.  The  charge,  we  know,  has  been  indignantly 
repelled  ^ ;  but  facts  are  stubborn  things,  and  we  confess  our 
selves  unable  to  get  over  them.  We  find  high  authories  conflict- 
ing as  to  the  construction  of  points  of  daily  application ;  and  can 
we,  with  such  samples  before  us,  be  expected  to  take  upon 
trust  what  we  have  not  as  yet  been  able  to  estimate  so  fully  ? 
Are  we  to  believe,  that,  unable  as  the  French  legislature  has 
shewn  itself  to  prevent  misconstruction  and  uncertainty  in 
those  parts  of  the  system  over  which  lawgivers  exercise  the 
most  immediate  control,  it  has  effectually  provided  against 
those  abuses  in  judicature  which  arise  from  the  ever-varying 
characters,  dispositions,  habits  and  opinions  of  men  ? 

Thus  the  code  of  procedure  frequently  confers  the  power  of 
altering  and  modifying  rules  of  practice.  In  cases  of  emergency 
the  time  for  appearance  and  pleading  may  be  curtailed  by  the 
judge,  additional  instruction  called  for,  trials  hastened  or  delayed, 
and  the  execution  of  a  judgment  ordered  on  the  instant,  with- 
out allowing  the  usual  time.  The  mode  of  conducting  trials, 
of  viewing  certain  topics,  and  treating  certain  causes  of  com- 
plaint, must  always  in  some  sort  remain  discretionary ;  and 
here  again  occasions  present  themselves  on  which  leanings  may 
appear,  and  prejudices  break  out.  Such  openings  are  left  in 
every  country  in  the  world ;  and,not  to  go  abroad  for  an  example, 
we  may  venture  to  mention  as  an  illustration  of  our  meaning  the 
antipathy  to  libellers  which  the  present  chief  justice  of  theCom- 
mon  Pleas  is  supposed  to  entertain.  The  supposition  may  or 
may  not  be  well  grounded;  his  lordship  has  certainly  received 
provocation  enough  to  justify  a  strong  feeling  on  the  subject, 
for  few  men  have  been  more  illiberally  assailed.  At  any  rate 
its  existence  is  believed  in,  and  we  have  known  an  action 
against  a  newspaper  commenced  in  his  court,  and  the  venue 
laid  in  London,  for  the  avowed  purpose  of  benefiting  by  the 
prejudice.  We  mention  the  fact  to  show  the  danger  of  so  or- 
ganizing courts  of  justice  as  to  render  it  easy  to  form  such 
calculations ;  and  surely  we  are  justified  in  supposing  that 

cause  pouirait-elle  contraiodre  ion  advertaire  a  les  payer?  Oui,  (M.  Demiau 
Croozilhac)  ;  non,  (MM.  Lepage,  Cair^.)    Id.  144. 

Many  more  inst^noea  might  be  culled  with  eaae.  We  cite  them,  not  in  the  belief 
that  these  or  double  the  number  will  prove  the  French  code  to  be  positively  bad,  but 
merely  to  show  the  difficulty  of  anticipating  contingencies,  and  how  much  after  all 
must  be  left  to  the  discretion  of  the  judges. 

'  By  Dupin.     See  the  work  entitled  De  la  Jurisprudence  des  Arrtt». 
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the  French  judges  are  not  superioi'  to  weaknesses  which  the 
best  and  wisest  of  mankind  confess.  If  they  are  so,  we 
retire  from  the  comparison;  and,  without  endeavouring  to 
disprove  th^r  claims,  we  shall  proceed  to  show,  by  a  complete 
example,  that  the  self-same  esU^blishments  our  neighbours  are 
exulting  in,  would  never  thrive  with  us. 

The  judicial  orgaqization  of  Wales  has  recent^  become 
the  subject  of  very  general  complaint  What  are  its  defects  ? 
The  despised  jurisdiction,  the  suspicion  of  partiality,  the  con- 
flicting practice !  {nsuiBcient  judges  appointed  by  the  go- 
vemmei^t,  because  in  a  great  measure  out  of  view  of  the 
public  at  large ; — so  few  barristers  of  ability  attending  on  account 
of  the  narrowness  of  the  field,  that  the  plaintiff  may  easily 
secure  a  certain  advantage  by  retaining  one  or  two  leaders ; — 
and  attorneys  on  the  contrary,  so  abounding  by  reason  of  the 
low  rank  they  hotd  '\a  the  principality,  i^nd  the  cheapness  of 
the  very  inferior  education  they  r^iceive — so  ignorant  from 
their  limited  practice,  and  so  needy  and  rapacious  witha^y 
that  no  suit  is  ever  dropped  for  want  of  oare  in  fostering,  no 
angry  feelings  are  permitted  to  subside,  and  a  greater  crop 
of  litigation  is  produced  on  a  given  extent  of  territory  than 
four  time«  the  space  in  England  would  bear.^ 

Several  of  these  defects  are  eloqu^tly  exposed  by  Mr. 
Brougham. 

'*  But  a  second  and  greater  objection*'  (Us  first  was  the  compara- 
tive mcapacity  of  the  judge)  **  is  that  they  never  change  their  circuit. 
One  of  them  for  instance  goes  the  Can;narthen  circuit,  anodier 
the  Brecon  circuit,  and  a  third  the  Chester  circuit,  but  always  the 
same  circuit.  And  what  is  the  inevitable  consequence  ?  Why  they 
become  acquainted  with  the  gentry,  the  magistrates,  almost  with  the 
tradesmen  of  each  district,  the  very  witnesses  who  come  before  them, 
and  intimately  with  the  practitioners,  whether  counsel  or  attorneys. 
The  names,  the  fiaces,  the  characters,  the  histories,  of  all  those  per- 
sons are  ftimiliar  to  them,  and  out  of  this  too  great  knowledge  grow 
likings  and  prejudices  which  never  can  by  any  possibility  east  a 
shadow  across  the  open,  broad,  and  pure  path  of  the  judges  of  West- 
minster Hall/' < 

The  excellent  publication  of  Lord.  Cawdor  bears  ample  tes- 
timony to  the  truth  of  Mr.  Brougham's  remarks,  and  the  ex- 

*  See  a  Letter  to  Lor4  Lyndhurat  on  the  AdmiBisti-ation  of  Justice  io  Wales,  by 
Earl  Cawdor.    Ridgway,  1828. 
«  Speech,  p.  %h  22. 
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istence  of  the  evils  we  have  meDtioned,  along  with  many 
more. 

Remarkable  it  is,  that  all  these  are  directly  or  indirectly 
attributable  to  the  insulated  nature  of  the  establishment; 
to  the  ¥rant  of  a  common  centre  of  communication ;  to  the 
degradation  of  the  practitioners  by  the  pettiness  of  the  courts, 
and  the  absence  of  a  public  sufficiently  large  to  silence  the 
clamours  of  those  who  are  interested  to  perpetuate  abuses ; 
and  still  more  remarkable,  that  the  parts  in  which  the 
Welch  arrangements  most  nearly  resemble  the  beau  ideal  of 
the  (soi  disant)  philosophical  jurists,  are  precisely  those  which 
first  caused  the  infection,  and  hare  carried  corruption  to  the 
core. 

If  judges,  then,  residing  the  greater  part  of  the  year  in 
En^nd,  can  form  injurious  local  intimacies  amidst  the  press 
of  employment  and  the  hurry  of  travel ;  if  men,  bred  up  to« 
gether  in  the  English  courts,  and  grounded  there  iti  principles 
common  to  all,  are  found  establishing  different  regulations,  and 
acting  upon  different  views  the  moment  they  are  estranged 
from  their  fellows ;  if  pettifoggers  multiply  where  law  charges 
are  too  low  for  gentlemen,  and  abuses  are  more  easily 
upheld  when  merely  affecting  a  department ;  —  if  these  evils 
do  exist  already,  wlmt  is  to  save  us  from  a  tenfold  aggravation 
of  them,  when  the  judge  lives  all  the  year  round  amongst  the 
suitors  of  his  court,  after  receiving  possibly  a  provincial  edu* 
cation ;  when  the  whole  agency  of  justice  has  been  dete-* 
riorated,  and  advocates  and  solicitors  enjoy  a  monopoly  ?  For 
a  monopoly  they  certainly  would  have,  though  not  formally 
recognised  as  in  France  ;  since,  from  an  intimate  acquaintance 
with  the  rules  of  their  own  court  and  the  habits  of  their  own 
judge,  they  would  possess  a  decisive  advantage  over  any  in- 
terloping stranger. 

Remarkable,  again,  it  is,  that  in  no  single  instance  has 
our  system  deps^ted  from  the  principles  we  are  advocating, 
without  introducing  an  inconvenience  or  defect,  without 
checking  the  play  of  the  machinery,  or  striking  off  some 
useful  part  of  it;  and  scarce  an  abberration  can  be  named 
which  does  not  hold  out  a  warning  a^inst  the  scheme  in 
question.  We  are  not  acquainted  with  one  local  juris- 
diction which  is  not  the  worse  by  reason  of  its  locality. 
The  abuses  of  the  county  courts,  the  courts  palatine,  and  the 
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ecclesiastical  courts,  we  could  prore  unanswerably,  and  will 
do  so  ere  long.  What  respect  minor  tribunals  are  likely  to 
inspire,  may  be  guessed  at  from  the  degree  of  respect  in  which 
the  commissioners  of  bankruptcy  and  insolvency  are  held, 
and  the  strange  scenes  which  now  and  then  occur  in  the  in- 
ferior courts ;  and  if  the  Common  Pleas  is  occasionally  out 
of  order,  the  circumstances  may  be  traced  to  the  monopoly ; 
to  the  want  of  a  shifting  attendance  of  counsel,  and  the  ap- 
proach to'  equality  between  the  bench  and  the  bar,  there  oc- 
casioned by  the  elevation  of  the  latter  but  equally  produce- 
able  by  degrading  both.  It  is  almost  unnecessary  to  add, 
that  the  power  of  calculating  on  a  chief  justice's  predilecticm 
or  antipathy  is  conferred  by  the  enactment  that  he  alone 
should  sit  in  London  and  Middlesex,  instead  of  taking  his 
turn  with  his  brethren ;  and  that  the  discrepancy  in  the  prac- 
tice of  the  King's  Bench,  Common  Pleas  and  Exchequer,  so 
fraught  with  risk  and  embarrassment,  and  the  conflicting  de- 
cisions  which  form  the  stigma  of  our  law,  are  the  result  of 
varying  opinions  and  unequal  knqwledge  under  circumstances 
peculiarly  favorable  to  consistency.  **  These  justices,  though 
thus  varied  and  shifted  at  every  assizes,  are  all  sworn  to  the 
same  laws,  have  had  the  same  education,  have  pursued  the 
same  studies,  converse  and  consult  together,  communicate 
their  decisions  and  resolutions,  and  preside  in  those  courts 
which  are  mutually  connected,  and  their  judgmente  blended 
together,  as  they  are  interchangeably  courts  of  appeal  or  ad- 
vice to  each  other."  *  Yet  even  they  have  chanced  to  differ, 
and  the  public  and  the  government  have  promoted  their  dif- 
ferences, by  making  the  King's  Bench  a  favorite,  by  taking 
more  care  of  its  dignity,  and  paying  more  attention  to  its  deeds. 
Need  we  make  the  application  ?  Need  we  shew  by  nice 
deduction,  the  widening  of  the  breach,  the  heightening  of  the 
partition,  the  rapid  diffusion  of  the  taint,  which  must  very 
soon  take  place,  should  we  fix  our  judges  at  a  distance  from 
each  other,  and  make  each  the  centre  of  a  petty  system :  should 
we  putposely  exclude  that  concentration  of  mind,  the  results 
of  which  are  universally  admired,  "  qui  ait  pu  maintenir  uni- 
forme  cette  celebre  loi  commune  qu'  invoquent  tons  les  juris- 
consultes  Anglais,  et  qui  sans  exister  nuUe-part,  sans  etre  con- 
signee dans  aucun  recueil,  dirige  avec  une  fermeti  invariable 

1  Black.  Com.  vol.  iii.  356. 
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sur  torn  les  grands  points  de  droit  les  arrets  des  cours  Anglaises 
depuis  plusieurs  siecles  ?''  ^ 

Under  the  new  scheme,  we  repeat,  it  will  be  impossible  to 
prevent  gross  disparity.  Adopt  Bentham's  suggestions :  make 
the  courts  of  neighbouring  districts  co-ordinate,  and  some  one 
of  them  would  acquire  a  preference  from  the  character  of  the 
judge  or  the  superiority  of  the  advocates  ;  whilst,  on  the  other 
hand,  if  the  power  of  selection  be  denied,  suitors  restricted  to 
the  less  reputable  tribunal  will  always  be  murmuring,  and 
with  reason,  at  the  inequality. 

*  Why  should  Wales,  because  it  happens  to  be  a  prin- 
cipality, be  placed  below  the  rest  of  the  kingdom  in  point  of 
judicial  organization  V  is  the  exclamation  now.<  *  Why  should 
London,  because  it  happens  to  be  a  metropdis;  be  placed 
above  the  rest  of  the  kingdom?  why  should  Liverpool? 
why  should  Manchester?  why  should  Birmingham?' — will  be 
the  cry  hereafter.  Because  they  have  commerce,  wealth,  and 
population.  These  are  principles  of  attraction  whose  force  you 
cannot  neutralise :  the  better  bar,  the  better  bench  will  fly  to 
them.  Shall  we  then  make  noeffort  to  diffuse  the  benefit?  Shall 
we  suffer  these  overgrown  towns  to  keep  to  themselves  (what 
Mr.  Bentham  terms)  the  ribaand  sirloins  of  justice,  leaving  the 
nedi  beef  and  sticking  pieces  to  the  poorer  districts  ?  Were 
we  to  do  this,  even  they  themselves  would  have  little  cause 
for  exultation.  To  be  pure  and  permanent,  decisions  must  flow 
on  together ;  and  law,  administered  by  petty  local  judges,  is 
hourly  verging  to  decay.  It  is  suspected  by  cotemporaries, 
and  useless  to  posterity;  for  besides  the  forfeiture  of  pre- 
sent confidence,  it  loses  the  supply  of  authentic  precedents, 
which  are  the  best  and  soundest  materials  for  legislation, 
and,  whether  we  do  or  do  not  set  out  with  a  code,  are  con- 
tinually needed  to  keep  up  with  the  progress  of  society,  and 
retain  the  system  on  a  level  with  the  times. 

We  have  said  thus  much  to  lessen  the  confidence  which 
plausible  scheming  occasionally  inspires.  Yet  admiring  as 
we  do  the  groundwork  of  our  system,  let  us  not  be  sup- 
posed capable  of  attempting  a  defence  of  it  as  it  stands. 
The  judges  are  clearly  unequal  to  the  work  required  of 
them;     partly    from    bad    management,    and    partly    from 

'  Meyer,  tomeii.  c.  16.  *  Mr.  Brougham's  Speech,  21. 
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physical  incapacity.  Should  a  fresh  partition  of  judicial  duty 
be  made,  and  the  full  strength  of  the  corps  brought  into 
play,  they  would  scarce  be  able  to  satisfy  the  country ;  in  the 
absence  of  systematic  arrangement,  so  evident  at  present,  the 
evils  of  the  deficiency  are  glaringly  increased.  This  defi- 
ciency, therefore,  must  be  supplied  ;  if  poemble,  without  re- 
moving a  landmark ;  but,  at  any  rate,  supplied  without  delay. 
We  must  no  longer  expose  suitors  to  the  chance  of  seeing 
their  cases  made  remanets  after  all  the  expente  of  preparation 
is  incurred.  We  must  no  longer  permit  the  chief  justice  of 
the  King's  Bench  to  undergo  exertions  as  praise-worthy  as 
they  are  unprecedented  whilst  the  barons  of  the  Exchequer 
are  dozing  on  their  cushions ;  to  wear  out  his  health  and 
shorten  the  period  for  which  his  invaluable  services  may 
otherwise  be  had,  in  the  endeavour,  vain  after  all,  to  bear  up 
against  a  load  which  allows  nor  stop  nor  stay ;  which  copies 
down  upon  him  with  added  weight,  whenever  he  takes  a  mo- 
ment for  breathing  time  or  turns  aside  to  other  equally  indis- 
pensable and  equally  accumulating  duties.  In  the  seven 
years,  1820  to  1826  inclusive,  the  number  of  cases  decided  in 
the  Kmg's  Bench  was  13,379 ;  in  the  Common  Pleas,  3902 ; 
in  the  Exchequer,  reckoning  causes  of  all  descriptions  (equity, 
common  law,  and  crown  cases),  only  1346.  This  statement, 
taken  fronot  the  parliamentary  returns,  ta  conclusive.  The 
disparity,  ukteed,  is  too  notorious  for  denial,  and  so  also  are 
the  causes  of  it. 

With  regard  to  the  Exchequer,  the  double  capacity  of  the 
judges  is  highly  injurious  to  their  character.  By  dealing  with 
all  sorts  of  law  and  equity,  they  become  exposed  to  the  sus- 
picion, not  altogether  groundless,  of  excelling  in  neither.  In 
the  next  place  four  sworn  attorneys  and  sixteen  clerks  ei^oy 
a  monopoly  of  the  business,  and  as  one  of  these  must  be  em^ 
ployed,  an  attorney  not  of  the  number  naturally  enough  pre- 
fers suing  in  another  court  to  giving  up  a  portbo  of  his  fees, 
which  he  would  be  under  the  necessity  of  doing  should  he 
select  the  Exchequer. 

In  the  Common  Pleas>  the  custom  of  requiring  certain 
disbursementa  aJt  an  early  stage  (^  the  cause,  operates  in  s^ne 
measure  to  its  disadvantage,  and  there  are  some  further  pecu- 
liarities of  practice  of  a  like  tendency ;  but  the  prominent 
mischief  is  the  institution  of  the  coif.    Solicitors  are  frequently 
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partial  to  particular  advocateB ;  thQ  suitors  are  so  too  ;  and 
neither  are  so  willing  to  enter  a  court  in  which  their  freedom 
of  choice  is  restricted.  The  exclusive  right  of  the  Serjeants 
does  not,  indeed,  extend  beyond  the  term,  and  any  advocate 
may  conduct  a  Common  Pleas  cause  at  nisi  prius ;  but  all 
applications  to  the  court  (motions  for  new  trials*  in  arrest  of 
j^dgment,  8cc.  8&c.)  must  be  made  by  the  Serjeants,  axid  the 
junior  counsel  who,  from  greater  leisure,  is  generally  much 
more  conversant  with  both  the  facts  of  the  case,  and  the  au* 
thorities  bearing  upon  it  than  his  senior,  is  not  permitted  to 
i^peak.  Some  inconvenience  must  be  the  consequence,  even 
when  B,  serjean^  is  employed  to  conduct  the  trial ;  but  should 
any  othw  counsel  have  been  retained  originally,  and  an  ap« 
[dication  to  the  court  be  required,  the  Serjeant,  who  is  feed 
for  this  single  step,  cannot  be  expected  to  come  to  the  discus- 
sioQ  so  well  prepared  as  if  he  had  been  engaged  throughout 
Besides,  this  court  has  no  jurisdiction  over  the  counties  pala- 
tine of  Chester,  Purham  and  Lancaster ;  and  lancaster  alone 
frequaatly  produces  more  causes  than  all  the  counties  of  a 
minor  circuit  put  together. 

Such  are  the  leading  circumstances  which  first  gave  the 
King's  Bench  the  start  of  its  competitors,  and  the  superiority 
thus  acquired  has  for  obvious  reasons  gone  on  increasing; 
great  care  being  uniformly  taken  in  sdiecting  the  members  of 
a  bench  to  which  the  public  attention  was  more  particularly 
directed ;  whilst  the  Common  Fleas  has  been  less  scrupu- 
lously supplied,  and  the  Exchequer  not  unfrequently  made  a 
resting  place  for  age  ond  infirmity,  or  the  reward  of  political 
subserviency. 

We  are  net  awaie  of  any  reason  whatever  for  retaining 
the  points  of  difference  we  have  enumerated.  So  long  ago 
as  1826,  a  proposition  was  made  for  creating  a  vice-chan- 
cellor of  the  Exchequer,  in  whom  the  equitable  jurisdiction 
should  be  reposed ;  and  now  that  chancery  matters  seem 
v^ging  to  a  crisis,  the  plan,  or  something  like  it,  will  pro- 
bably be  adopted.  Assuredly  no  equity  judge  should  be 
sent  upon  the  circuit;  for  to  say  nothing  of  his  evident 
unfitness  to  superintend  nisi  prius  and  criminal  trials,  the 
most  injurious  consequences  result  from  his  absence  from 
duty  three  or  four  months  in  the  year,  in  addition  to  the  vaca- 
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tion ;  there  being  always  applications  to  be  disposed  of,  and 
orders  and  injunctions  not  admitting  of  postponement  to  be 
made.  Let  then  a  proper  number  of  courts,  in  aid  of  the 
chancellor,  be  formed  complete  within  themselves ;  and  in- 
stead of  taking,  as  is  commonly  the  case,  a  chief  baron 
from  the  chancery  bar  to  make  a  bad  nisi  prius  and  an 
irregular  equity  judge,  let  the  Exchequer  act  for  the  future 
as  a  court  of  law,  and  the  barons  be  chosen  with  reference 
to  ^he  change.  The  home  secretary  declared  some  time 
since  that  he  looked  with  favour  on  the  proposal,  made  by 
Dr.  Lushington,  of  throwing  open  the  court  of  Exchequer 
to  attornies.  Of  that,  therefore,  it  is  unnecessary  to  speak, 
unless  it  were  for  the  purpose  of  refreshing  the  right 
honourable  gentleman's  memory  and  inquiring  the  cause  of 
the  delay. 

With  regard  to  the  learned  brotherhood  of  the  coif,  the 
legal  monachism,  as  Mr.  Miller  calls  it,  some  doubt  was 
expressed  by  Mr.  Peel ;  but  very  little,  we  believe,  exists  in 
the  profession.  The  mode  of  admission  to  the  fraternity  is  a 
heavy  expence,  and  a  somewhat  invidious  exercise  of  au- 
thority. The  leading  members  gain  next  to  nothing  by  the 
monopoly,  as  they  could  command  by  talent  as  much  prac- 
tice as  they  have ;  and  as  for  the  rest,  we  cannot  think  that 
their  property  in  the  privilege  is  of  sufficient  value  or  of  such 
a  tenure  as  to  stand  in  the  way  of  a  necessary  alteration. 
The  only  set  of  men  who  would  be  hurt  are  those  who  now 
get  fees  for  unimportant  business  from  attorneys  who  prefer 
them  to  the  other  Serjeants,  but  would  not  prefer  them  to 
other  members  of  the  bar.  A  class  like  this,  if  any  such 
exists,  is  hardly  worth  considering.  We  hardly  know  how 
coinpensation  could  be  adjusted ;  but  we  really  think  that  if 
the  fees  of  entrance  were  repaid  by  the  public,  scarcely  one 
of  the  learned  body  would  complain ;  as  their  precedence,  the 
main  object  of  the  greater  part,  need  not  be  meddled  with. 

The  practice  of  the  Common  Pleas  with  regard  to  the  pay- 
ment of  fees  might  be  altered  without  any  difficulty,  and  then 
no  impediment  will  remain  to  an  equal  division  of  practice ; 
and  taking  for  granted  that  the  government  will  henceforth  be 
careful  to  place  the  most  deserving  on  the  bench,  in  whatever 
court  the  vacancy  occurs,  we  may  fairly  calculate  on  having 
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twelve  judges  of  acknowledged  ability  exclusively  devoted  to 
the  common  law  courts,  and  so  co-operating  as  to  give  to 
each  his  share  of  duty  and  call  forth  the  full  energies  of  all. 
If,  notwithstanding  precautionary  measures,  an  undue  pro- 
portion of  causes  should  be  set  down  for  trial  in  any  one 
courty  the  overplus  of  the  town  causes  may  be  transferred  to 
another,  paying  due  regard  to  the  state  of  its  arrears.  The  ex- 
cess of  country  causes  will  be  of  little  importance;  these, 
wherever  brought,  being  heard  at  the  assizes,  and  merely  the 
incidental  busmess  appertaining  to  the  tribunal  in  which  the 
suit  was  commenced. 

Td  bring  the  circuits  more  nearly  on  a  level,  and  dispatch 
the  business  of  the  country  with  ease  to  the  judge,  and  sa- 
tisfaction to  the  suitor,  will  require  a  still  further  arrangement. 
More  judges  must  be  had  for  law  as  well  as  equity,  and  the 
circuits  must  be  gi*eatly  modified,  if  not  mapped  out  anew.  It 
is  hardly  possible,  nor  perhaps  altogether  expedient,  to  make 
an  exact  partition;  but  no  one  can  pretend  to  justify  the  great 
existing  disproportion. 

Wales,  too,  cannot  long  be  left  in  so  miserable  a  state  as 
now  ;  and  placing  it  within  the  range  of  the  English  courts  is 
the  remedy  most  obvious  and  most  generally  approved.  Lord 
Cawdor  proposes  to  divide  the  Oxford  circuit  into  two ;  to 
one  of  which  South  Wales,  to  the  other  North  Wales,  might 
be  annexed ;  to  take  Lancaster  from  the  Northern  circuit,  and 
add  Oxford  to  the  Midland.^  His  objection  to  making  Wales 
one  circuit  (as  proposed  by  Lord  Colchester)  is,  that 
the  expence  of  travelling,  and  the  small  quantity  of  bu- 
siness, would  make  it  an  inferior  circuit,  which  few  counsel 
would  attend.  But  can  his  Lordship  be  ignorant  that 
counsel  frequently  go  one  part  of  a  circuit,  and  omit  the  rest ; 
and  that  attaching  Wales  to  the  English  circuit  is,  there- 
fore, no  security  whatever  against  the  dreaded  desertion. 
The  plan,  however,   deserves  consideration,  which  it  is  the 

'  The  two  new  circuits  would  then  stand  thus : 

I^ncashire  Gloucesterehiie 

Cheshire  Herefordshire 

Shropshire  Worcestershire 

Staffordshire  Monmouthshire 

North  Wales  South  Wales. 

His  Lordship  also  proposes  to  divide  Yorkshire,  and  hold  assizes  for  the  West 
Riding  at  Leeds. 
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doty  of  the  ministry  and  the  commissioners  to  give.     On 
whatever  principle  the  new  allotment  may  be  made,  the  num- 
ber of  judges  in  each  court  should  be  forthwith  increased  to 
five.     Lord  Cawdor's  scheme  wottld  require  two  new  judges ; 
but  no  one  can  doubt  that,  not  to  mention  the  advantage  of  a 
casting  vote^  ample  employment  might  be  found  for  three. 
There  is  no  fear  of  reducing  the  order  to  that  happy  state 
described  by  Fortescue,  when  the  Kinged  Bench  was  only 
open  from  8  in  the  morning  to  11  in  the  forenoon,  when  the 
judges  ''  after  taking  their  refreshments,  spent  the  rest  of  the 
day  in  the  study  of  the  laws,  reading  of  the  holy  scriptures, 
and  other  innocent  amusements  at  their  pleasure."^    We  do 
not  require  that  their  life  should  be  **  rather  a  life  of  con- 
templation than  much  exertion ;"  *   but  it  should    neither 
frighten  away  by  intensity  of  toil  the  men  most  fitted  to  adorn 
it,  nor  render  ihe  task  of  satisfying  the  public  an  entirely 
hopeless  one.    And  far  better  would  it  be  to  let  an  extra 
judge  be  idle  occasionally,  than  be  compelled  to  hire  some 
private  practitioner,  not  always  the  best  qualified  for  the  post, 
to  discharge  the  duties  of  any  member  of  the  bench  who 
may  chanee  to  be  incapacitated  by  sickness  from  attending 
tlie  assizes.     ^'  It  is  poor  economy  and  worse  policy.     It 
never  succeeds  to  see  a  man  one  week  on  the  bench  and 
another  at  the  bar.   ,  It  is  an  union  of  characters  which  the 
puUio  neither  approves  nor  comprehends,  and  in  this  instance 
their  judgement  is  right,  though  they  may  not  always  be  able 
to  assign  the  reasons  for  it.^' ' 

We  are  also  fuUy  aware  of  the  weight  of  Mr.  Miller's  ar- 
guments against  the  present  practice  of  detaching  judges  to 
extraneoos  (tulies  (at  chambers,  in  the  bail  court,  the  house  of 
lords,  &e.>  during  the  regular  sittings  of  the  courts ;  and  the 
division  of  the  King's  Bench,  the  chief  justice  sitting  in  the 
regular  court  and  the  puny  judges  apart,  is  also  highly  objec- 
tionable.^ Such  measures  have  a  tendency  to  raise  surmises 
in  the  minds  of  those  whose  causes  are  decided  in  a  dimi- 
nished court,  to  distract  the  attention  of  the  judges  them- 
selves, and  lead  to  the  conclusion  that  their  number  is  a 
matter  of  indifference.^ 

I  Fortescue  DeLaadSbut,  &c.  cap^SI.  *  Ibid. 

>  Miller,  461.  *  Mi.  Brougham's  Speech,  p.  10  &  U. 

f  BlUler. 
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It  will  be  found  that  these  defects  are  by  no  means  in- 
herent. An  inferior  judge  may  be  trusted  with  the  jus- 
tification of  b^il,  even  should  the  law  of  arrest  remain 
unmodified;  and  when  the  King's  Bench  practice  is  light- 
ened c^  some  portion  of  its  load,  chamber  business  may  be 
transacted  at  other  times  than  during  the  sittings  of  the 
court,  which  then,  moreoTer,  there  will  be  no  necessity  for 
dividing. 

There  is  also  an  anomaly  which  we  shall  notice  here,  though 
the  legal  division  of  time  belongs  more  strictly  to  the  head  of  prac- 
tice. The  summer  circuit  may  be  advanced  a  month  or  five  weeks 
one  year,  and  retarded  as  long  the  next;  because,  forsooth,  the 
festival  of  Easter  is  made  dependent  on  the  moon ;  a  mode  of 
proceeding  which  one  would  hardly  have  expected  to  have 
seen  survive  the  first  quarter  of  the  nineteenth  century,  and 
which  we  hope  to  see  abolished  at  the  very  next  meeting  of 
the  legislature.  We  are,  indeed,  particularly  anxious  to  do 
as  much  as  possible  towards  reforming  the  legal  mode  of  cal- 
culation, as  this  is  a  point  in  which  no  nation  in  the  world  is 
so  miserably  deficient.  We  are  quite  aware  of  the  difficulties 
oi  alteration  now,  and  what  a  mass  of  rules  and  decisions  are  in- 
volved ;  but  we  are  not  on  that  account  to  v  amish  over  or  try  to 
pcdliate  absurdity.  A  summons  requiring  an  appeariAce  within 
so  many  days  of,  from,  after,  or  on,  St.  Hilary,  St.  Martin,  Eas- 
ter, the  Purification,  the  Morrow  of  All  Souls,  or  the  Morrow 
of  the  Holy  Trinity,  instead  of  specifying  the  day  of  the 
month  intended,  can  serve  no  purpose  but  puzzling  the  party, 
and  benefit  no  class  of  society  except  Uie  venders  of  al- 
manacks* Nor  do  we  say  this  from  a  mere  wish  to  sim- 
plify, Aough  simplification  is  certainly  improvement  This 
style  of  calculating  is  often  tantamount  to  a  demal  of  right, 
and  often  convertible  into  an  instrument  of  oppression.  If 
injured  at  the  end  of  June,  a  man  must  wait  five  months  for 
an  answer  to  his  complaint ;  if  at  the  beginning  of  November, 
he  may  get  one  in  a  fortnight :  in  the  one  case  the  defendant 
has  hardly  fair  notice ;  in  the  other  the  debtor  has  more  time 
for  preparation  than  any  notions  of  convenience  can  require. 
There  must  be  times  for  business  and  times  for  relaxation : 
lawyers  require  rest  as  much  as  other  people,  and  other  people 
are  interested  in  indulging  them.  '*  It  is  the  foolishest  of 
vulgar  errors  to  suppose,  that,  by  how  much  the  more  you  vex 
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and  harass  the  professors  of  the  law,  by  so  much  the  more 
you  benefit  the  country.  The  fact  is  quite  the  reverse  ;  for 
by  these  means  you  make  inferior  men,  both  in  rank,  in  feel- 
ings, and  in  accomplishments,  alone  follow  that  profession 
out  of  which  the  judges  of  the  land  must  be  appointed."* 
'  Even  a  long  vacation  might,  therefore,  be  advisable,  but  the 
present  arrangement  is  utterly  indefensible. 

The  almanack  for  the  present  year  gives  the  following 
result :  Term  of  20  days — Vacation  of  about  10  weeks — 
Term  of  4  weeks — Vacation  of  17  days — Term  of  19  days — 
Vacation  of  18  weeks — ^Term  of  22  days — Vacation  of  about 
10  weeks.  Is  the  length  of  any  of  the  intervening  periods 
nicely  accommodated  to  the  ebb  and  flow  of  business  ?  Is 
there  any  reason  for  separating  Michaelmas  and  Hilary  Terms 
by  a  ten  weeks'  interval,  and  Easter  and  Trinity  by  less  than 
three  ?  Certainly  not.  Spaces  of  time  must  be  occupied  by 
the  assizes,  during  which  the  London  courts  must  close ;  but 
thi3  is  the  only  circumstance,  always  excepting  the  risk  of 
departing  from  routine,  which  ought  to  check  our  career.  In 
truth  we  have  long  been  innovating  in  this  matter,  and  en- 
croaching on  these  venerable  institutions.  Witness  the  acts 
that  have  been  passed  to  enable  the  judges  to  try  causes  in, 
and  hear  cases  argued  out  of.  Term.  A  more  sweeping  ad- 
justment may  by  and  by  be  practicable.  Until  it  is  made  we 
shall  be  under  the  necessity  of  acknowledging  one  palpable 
point  of  inferiority  to  the  French.  We  do  not  envy  them  their 
symmetrical  organization;  we  do  not  envy  them  their  code;  but 
we  do  envy  them  their  mode  of  dating  their  proceedings,  and 
parcelling  out  their  business,  because  more  easy,  simple  and 
consistent  than  our  own.  A  partial  imperfection  in  this  respect 
is,  we  know,  the  price  we  must  pay  for  the  superior  weight 
and  all-pervading  authority  of  our  tribunals.  Exert  ourselves 
as  we  may,  we  cannot  be  so  expeditious.  The  judges  do  not 
possess  the  gift  of  ubiquity,  and  cannot  be  hearing  trials  in 
the  country  and  deciding  points  of  pleading  in  town  at  the 
same  time.  We  cannot  ensure  a  suitor  a  tribunal  always 
waiting  his  convenience,. and  ready  at  a  moment's  warning; 
but  we  think  it  quite  possible  to  keep  the  courts  open  often 
and  long  enough  to  obviate  any  glaring  inconvenience;  as 

*  Mr.  Brougham's  Speech,  p.  23. 
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process  at  any  rate  may  be  served  in  the  interval,  though  no 
further  proceeding  can  be  had. 

M.  Meyer  denies  that  the  assizes  materially  diminish 
the  expence  occasioned  by  the  concentration  of  the  courts, 
because  facts  only  are  there  inquired  into.^  He  does 
not  seem  aware  that  we  thereby  reduce  to  its  minimum, 
the  charge  of  witnesses'  and  solicitors'  attendance,  the 
item  principally  affected  by  the  distance  or  proximity  of 
tribunals;  since  the  expence  of  collecting  and  sifting  evi- 
dence, drawing  and  copying  pleadings  and  briefs,  fees  to 
counsel  and  fees  of  court,  depend  on  very  different  considera- 
tions. It  is  true,  indeed,  that  all  incidental  questions  of 
law  are  discussed  in  town ;  that  the  process  issues,  that  the 
pleadings  are  conducted,  judgments  given  and  arrested,  and 
new  trials  moved  for  there;  and  yet  without  presupposing  the 
degradation  of  practitioners,  we  cannot  conceive  why  these 
steps  should  be  much  dearer  in  metropolitan  than  in  local 
courts.  A  London  attorney  acting  for  himself  charges  as  high 
as  a  country  attorney,  though  the  latter  is  obliged  to  employ 
an  agent.  The  reason  is  obvious.  The  country  attorney  pro- 
cures the  facts;  the  agent  takes  the  steps  required ;  and  they 
share  the  fees,  because  they  share  the  trouble.  If  there  were 
provincial  offices  to  which  the  provincial  practitioner  could  resort, 
why,  assuming  him  to  be  equally  respectable,  should  he  charge 
less  than  when  he  acts  by  proxy?  It  is  a  simple  case  of  division 
of  labour,  and  should  be  viewed  in  the  same  light  as  broker- 
age in  trade,  which  rather  tends  to  cheapen  the  commodity. 
We  say  this  to  strike  the  balance  fairly.  We  know  the  ad- 
vantage of  immediate  communication,  and  that  the  anxiety 
of  parties  often  induces  them  to  incur  the  expence  of  coming 
to  town  to  be  present  at  incidental  discussions.  But  most 
causes  pass  smoothly  off;  a  verdict  settles  every  thing;  and 
judging  from  the  reports  of  the  court  of  cassation,  and  the  tedi- 
ous ordeal  French  appeals  must  pass,  we  should  hardly  think 
our  extraordinary  hearings  are  much  more  harassing  than  theirs. 

Admitting,  however,  that  the  balance  of  expence  inclines 
against  the  present  establishment,  it  stands  as  firm  as  ever ; 
for  we  have  long  ago  declared  that  we  address  its  claims 
rather  to  those  who  look  forward  to  posterity,  than  to  those 

»  Tom.  ii.  p.  309. 
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whose  thoughts  are  contracted  to  the  hour.  Grantincr, 
for  the  sake  of  argument,  that  a  simple  demand  is  more 
easily  and  cheaply  recovered  in  a  French  or  any  local  court, 
and  that,  whilst  a  code  is  fre^  and  new,  no  glaring  inconsisten- 
cies are  likely  to  appear ;  if  it  is  the  common  course  of  un^ 
communicating  tribunals  to  form  different  standards  of  right 
for  different  districts,  besides  degrading  the  courts  and  dis- 
crediting the  profession,  we  should  conceive  that  none  but 
very  narrow-minded  lawgivers  would  purchase  the  temporary 
benefit  at  the  price  of  ultimate  confusion.  Durability  against 
cheapness;  equal  laws  against  variety;  a  dignified  bench 
against  a  mean  one ;  and  fair  practice  against  pettifogging 
— such  precisely  is  the  state  of  the  dispute  between  ourselves 
and  the  high  authorities  we  are  opposing. 

But  before  we  close  the  comparison  we  have  still  some 
imperfections  to  remove,  which  though  not  really  invcJved 
in  the  constitution  of  the  courts,  are  commonly  attributed  to 
a  faultiness  of  construction  in  them.  Such  are  the  rules  of 
practice,  the  complication  and  multipUcity  of  which  it  will 
soon  be  necessary  to  disentangle  and  reduce.  To  complete 
our  intended  sketch,  we  must  not  merely  ccmsider  these,  but 
patiently  trace  a  suit  from  the  commencement  to  the  conclu- 
sion ;  contrasting,  as  we  go  along,  the  natural,  the  French, 
and  the  EngUsh  methods  of  procedure,  and  carefully  appro- 
priating for  our  own  improvement  whatever  good  we  may  dis- 
cover in  the  search.  We  shall  of  course  examine  the  present 
law  of  costs,  which  includes  no  slight  portion  of  absurdity ; 
and,  with  relation  to  new  trials  and  writs  of  error,  we  shall 
be  obliged  to  canvasff  the  principles  of  appellate  jurisdictions, 
and  point  out  the  imperfections  of  our  own.  The  expediency, 
too,  of  reducing  the  courts  for  the  recovery  of  small  debts 
to  some  show  of  uniformity,  extending  the  powers  of  the 
county  court,  and  imitating  the  bureau  de  condUation,  are 
subjects  which  cannot  be  passed  by;  but  on  every  point 
not  essential  to  the  argument  we  shall  be  as  brief  as  possible. 
Our  object  is  to  prove  that  the  system  in  general  is  well  worth 
preserving;  that  correctives  for  its  aberrations  may  very 
easily  be  found ;  and  that  there  is  no  cause  whatever  for  that 
spirit  of  discontent  which  so  many  writers  are  eagerly  dif- 
fusing.   This,  however,  will  be  clear  enough  in  the  sequel,  if 
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it  was  not  long  ago.  We  feel  the  disadvantage  of  being  com- 
pelled to  break  oiT  the  inquiry,  and  the  present  is  not,  per- 
haps,  the  best  point  of  division ;  but  from  the  space  already 
occupied  we  really  have  no  alternative,  and  here  conclud^ 
the  first  portion  of  our  task. 


ART.  11.— STATE  TRIALS. 

State  Trials;  or  a  Collection  of  the  most  interesting  Trials  prior 
to  the  Revolution  0/I688,  reviewed  and  illustrated.  By  S.  M. 
Phillipps,  Esq.     London,  1826. 

Though  high  treason  be  the  main  subject  of  the  following 
article,  we  frankly  forewarn  our  professional  readers  that  they 
will  find  it  entirely  barren  of  technical  disquisition.  We 
make  no  pretensions  to  antiquarian  research,  nor  have  at- 
tempted to  fix  the  principle  of  decisicms  which,,  it  is  very 
obvious  from  the  book  before  us,  depended  upon  no  principle 
but  the  will  and  pleasure  of  the  courts.  Treason  has  ever 
been  the  most  indefinite  of  crimes,  for  definitions  are  fetal 
to  the  free  will  of  sovereign  power ;  and  this  is,  in  truth,  one 
of  the  gravest  morals  to  be  deduced  from  a  perusal  of  the 
State  Trials. 

But  our  immediate  object  is  rather  historical  than  legal. 
We  desire  to  interest  the  reader  in  some  remarkable  passages 
of  the  domestic  annals  of  our  country,  and  to  impress  upon 
him  the  painful  but  important  truth,  that  good  laws  are  among 
the  latest  fruits  of  civilization,  and  that  virtuous  judges  are 
rarer  patriots  than  heroes  and  orators. 

The  records  of  jurisprudence  afford  the  richest  materials 
for  what  is  called  the  Philosophy .  of  History.  They  draw 
away  our  attention  from  wars  and  politics,  from  kingcraft 
and  priestcraft,  to  fix  them  upon  scenes  where  human  pas- 
sions are  the  most  dramatically  displayed,  and  human  in- 
terests the  most  deeply  concerned ;  where  the  hearts  of  men 
may  be  read  in  their  actions,  and  our  mortal  nature  viewed 
alternately  in  its  brightest  and  its  darkest  colours.  State 
Trials,  moreover,  throw  a  strong  light  upon  what  it  is  the  most 
material  object  of  history  to  ascertain — the  moral  condition 
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of  the  people  —  of  the  subjugated  multitude  ;  and  the  State 
Trials  of  our  own  country,  where  liberty  has  maintained  a  con- 
stant struggle  with  prerogative,  are  on  that  account  more  in- 
teresting and  important  than  those  of  perhaps  any  other  coun- 
try in  the  world. 

The  last  and  best  edition  of  these  valuable  records,  com- 
piled with  great  labour  and  learning  by  Mr.  Howel,  is  inac- 
cessible to  general  readers  by  reason  of  its  size  and  price.  Mr. 
Phillipps,  already  advantageously  known  by  his  work  upon 
Evidence,  has  rendered  another  service,  not  only  to  lawyers, 
but  to  all  students  of  English  history,  by  the  two  popular 
volumes  now  before  us,  the  character  and  design  of  which  we 
shall  state  from  the  Preface  in  his  own  words. 

'*  Every  reader  of  the  early  State  Trials  must  have  often 
felt  himself  embarrassed  by  the  prolixity  and  confusion  in 
which  the  proceedings  are  involved.  One  who  is  not  familiar 
with  such  subjects  would  frequently  find  himself  bewildered  ; 
and  even  a  person  conversant  with  legal  investigations  may 
sometimes  require  a  clue  to  guide  his  course.  One  of  the 
objects  therefore  of  the  present  work  has  been,  to  give  a 
clearer  and  more  comprehensive  view  of  the  several  cases,  by 
retrenching  what  is  superfluous  and  irrelevant,  and  reducing 
into  order  all  that  is  material.  The  most  difficult  and  im- 
portant part  of  such  an  undertaking  is,  the  inquiry  after 
truth,  and  an  impartial  statement  of  the  fair  result  of  evi- 
dence. How  far  I  may  have  succeeded  in  this  part  of  my 
task,  it  wiH  be  for  othera  to  decide.  Perhaps  I  may  be 
allowed  to  say,  that  I  have  given  to  this  inquiry  all  the  con- 
sideration in  my  power,  and  that  my  first  wish  has  been  to 
exercise  an  unprejudiced  and  dispassionate  judgment.  It  is 
hoped  that  some  good  purposes  may  be  answered  by  bringing 
more  fully  before  the  public  view  cases  which  are  of  great  cele- 
brity, and  intimately  connected  with  the  annals  of  our  country. 
The  study  of  the  law  is  ennobled  by  an  alliance  with  history. 
And  the  unprofessional  reader  may  perhaps  derive  from  a 
legal  scrutiny  more  just  ideas  and  more  accurate  information. 
There  is  scarcely  one  of  the  trials  which  does  not  exhibit 
some  striking  and  a£Pecting  traits  of  character.  Such  traits 
abound  in  the  case  of  Lord  Stafford,  in  Lord  Russell's,  in  the 
Earl  of  Strafford's,  and  in  that  of  Algernon  Sydney.     Some 
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of  the  speeches  also  which  were  made  by  the  accused  in  their 
own  defence  are  distinguished  by  a  very  high  and  impas- 
sioned strain  of  eloqlience. 

<'  But  the  most  valuable  information  to  be  derived  from  the 
perusal  of  the  State  Trials  relates  to  the  administration  of 
justice.  We  may  there  see  how  the  law  was  dispensed  in 
state  prosecutions  through  a  long  series  of  ages.  In  the 
earlier  periods,  these  proceedings  were  conducted  without 
any  regard  to  truth  ;  and  it  would  be  difficult  to  name  a  trial 
not  marked  by  some  violation  of  the  first  principles  of  cri- 
minal justice.  If  this  view  is  dark  in  the  distance,  it  is 
bright. and  consolatory  in  nearer  time.  Immediately  after 
the  revolution  of  1688,  our  courts  of  justice  acquired  a  new 
character,  which  has  been  advancing  and  improving  to  the 
present  age.  In  comparing  the  two  periods,  which  preceded 
and  followed  that  event,  and  surveying  the  systems  establish- 
ed before  and  afterwards,  the  contrast  will  appear  most 
striking  in  these  particulars :  the  deportment  of  the  judges 
towards  the  accused,  the  tone  and  temper  of  their  addresses 
to  the  jury,  the  practice  in  respect  of  the  reception  of 
evidence,  and  the  exposition  of  the  law  of  treason.  In  regard 
to  this  last  particular,  the  reader  will  perceive  (if  I  am  not 
mistaken),  from  observations  made  in  the  course  of  the 
work,  that  some  important  doctrines  have  been  laid  down  on 
the  broadest  and  soundest  principles,  and  most  favourably 
to  the  subject,  in  the  latest  State  Trials  which  have  oc- 
curred." 

Now  the  importance  of  every  one  of  these  particulars  we 
need  not  enlarge  upon.  There  is. a  well-known  remark  of 
Hume,  that  thejwhole  civil  and  military  polity  of  Great  Bri- 
tain, the  most  complex  in  the  world,  her  monarchy,  her 
parliaments,  her  revenue,  her  fleets  and  armies,  have  each 
and  all  of  them  no  other  object  than  the  support  of  the 
twelve  judges ;  meaning  that  the  administration  of  justice 
between  man  and  man  is  the  one  thing  needful  to  the  well- 
being  of  human  society,  and  that  all  political  institutions  are 
useful  only  as  they  tend  directly  or  indirectly  to  maintain 
the  authority  of  the  laws.  If  there  is  any  truth  in  this,  the 
purity  of  our  courts  is  one  of  the  first  objects  to  which  a 
patriot  should  direct  his  regard  ;  and  though  there  is  a  specious 
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kind  of  philosophy  which  laughs  at  the  schemes  and  the 
hopes  of  politicians,  and  would  have  us  to  look  upon  all  modes 
of  government  as  equally  good  or  equally  bad,  yet  surely 
we  have  cause  to  triumph  in  the  successful  struggles  of  our 
forefkthersy  and  in  our  bloodless  revolution,  if  the  result  has 
been  the  difference  which  Mr.  Phillipps  points  out  between 
the  administration  of  justice  before  and  after  that  memora- 
ble era. 

When  we  say  that  the  administration  of  justice  is  the  best 
standard  of  national  prosperity,  we  say  what  will  hardly  be 
disputed  by  any  one  who  considers  that  the  administration 
of  justice  means  the  protection  of  rights,  and  that  since  there 
can  be  no  wrong  done  without  the  infringement  of  some  right, 
if  right  could  be  perfectly  protected,  all  social,  and  almost 
all  ihoral,  mischief  would  be  banished  from  the  world*  The 
administration  of  justice,  therefore,  is  the  standard  of  public 
h(Hiour,  and  public  virtue,  and  domestic  freedom;  and 
where  honor  and  virtue  and  freedom  are,  there  is  little  else 
to  be  desired  that  will  not  naturally  follow  in  their  train. 
But  however  just  this  philosophy  may  be,  it  is  not  the 
philosophy  of  the  multitude.  Superficial  thinkers  mistake 
the  sources  of  pubUc  as  well  as  of  private  happiness,  and 
estimate  the  fortune  of  states,  as  of  individuals,  by  the  out- 
ward shew  of  wealth  and  majesty,  and  not  by  the  solid 
foundations  of  equal  rights,  prosperous  industry,  and  cheerful 
allegiance,  on  which  alone  an  enduring  superstructure  can 
be  raised.  In  popular  parlance  a  nation  is  great  and  happy 
if  her  armies  are  victorious,  her  statesmen  eloquent,  her  com- 
merce extensive,  and  her  revenues  equal  to  the  demands  of 
government.  Unthinking  men  take  these  for  decisive  signs 
of  the  times,  and  look  no  deeper ;  but  they  who  have  perused 
the  history  of  nations  know  that  political  independence  and 
civil  liberty  are  two  very  different  things,  and  that  states,  the 
most  eminently  distinguished  for  foreign  conquest  and  na- 
tional supremacy,  may  suffer  under  a  domestic  rod  which 
is  only  the  more  cruel  and  q>pressive  because  inflicted  by 
the  same  hands  that  bear  the  sword  of  freedom  against  ex- 
ternal foes.  When  the  voice  of  the  Ceesars  was  law  from  the 
Atlantic  to  the  Euphrates,  it  was  law,  too,  in  the  courts  of 
Rome.    While  a  Roman  citizen  might  plead  his  mere  name 
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and  privilege  against  the  jurisdiction  of  every  foreign  tribunal 
in  the  East  and  West,  and  North  and  South,  he  might  plead 
in  vain  the  laws  of  nature  and  justice  and  mercy  before  a 
tyrant  at  home:  the  alave  held  life  and  limb  at  the  will  of  his 
mast^ ;  and  the  gladiator  bkd  and  died  for  the  amusement 
(^  the  conquerors  of  the  world.  We  must  look  behind  the 
scenes  if  we  would  form  a  just  judgment  of  the  social  con- 
dition of  any  people ;  and  it  may  not  be  uninstructive,  by  a 
few  extracts  from  the  State  Trials,  to  inform  or  to  remind  our 
readers  in  what  manner  our  own  country  (while  she  was  lifting 
her  bead  proudly  among  the  nations,  and  taking  a  lead  among 
the  rulers  of  the  world)  was  accustomed  to  observe  the 
weightier  matters  of  the  law. 

1  Mary,  April  17,  1564.— 1  Howely  St.  Tr.  870.  , 
''  Sir  Nicholas  Throckmorton  was  charged  with  being  en- 
gaged in  the  rebellion  of  Sir  Thomas  Wyat.  That  rebellion, 
it  is  well  knovm,  broke  out  soon  after  the  accession  of  Mary 
to  the  throne :  and  had  for  its  cause  or  its  pretext  the  pro- 
jected union  between  the  Queen  and  Philip  of  Spain.  Throck- 
morton was  tried  under  a  special  commission  on  a  charge  of 
high  treason  for  imagining  the  death  of  th6  queen,  levying 
war  in  the  realm,  and  adhering  to  the  queen's  enemies.  The 
overt  acts  of  these  treasons,  charged  in  the  indictment,  were 
the  conspiring  to  deprive  the  queen  of  her  royal  estate,  and 
the  devising  a  plan  to  seize  the  Tower  of  London.  The  trial 
was  particlarly  remarkable  for  the  eminent  courage  and  elo- 
quence which  the  prisoner  displayed  in  his  defence." 

We  have  not  room  for  the  details,  though  very  interesting 
and  animated,  as  our  more  immediate  business  is  with  the  re- 
sult of  the  proceedings.  The  evidence  produced  by  the  counsel 
for  the  crown  consisted  entirely  of  examinations  and  confes- 
sions, which  either  bore  not  at  all  upon  the  charges,  or  came 
from  attainted  and  inadmissible  witnesses.  The  prisoner  was 
not  permitted  to  call  a  witness  on  his  own  behalf:  his  just 
demands  and  objections  were  overruled  and  refused  ;  and  the 
Lord  Chief  Justice  Bromley  delivered  a  charge  to  the  jury,  of 
"  which  the  report  only  states  that ''  he  remembered  particu- 
larly all  the  depositions  and  evidence  given  against  the  pri- 
soner ;  and,  either  for  want  of  good  memory  or  good  will,  the 
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prisoners  answers  were  in  part  not  recited;  whereupon  the 
prisoner  craves  indifference,  and  helped  jthe  judge's  old  me- 
Jnory  with  his  own  recital.**  The  jury  debated  the  case, 
apart,  for  some  hours;  and  at  length  the  foreman  delivered 
the  unanimous  veidict  of  "  Not  Guilty,"  '•  How  say  the  rest 
of  ye,  asked  the  Lord  Chief  Justice  Bromley,  is  that  the  ver- 
dict of  you  all  ?"  They  answered,  that  it  was.  "  Remember 
yourselves  better,"  replied  the  Lord  Chief  Justice ;  "  have  you 
considered  substantially  the  whole  evidence  in  sort  as  it  was 
declared  and  recited?  The  matter  doth  touch  the  queen's 
highness  and  yourselves  also.  Take  good  heed  what  you  do." 
"  My  lord/'  said  the  foreman,  "  we  have  thoroughly  con- 
sidered the  evidence  laid  against  the  prisoner,  and  his  answer 
to  all  those  matters :  and  accordingly  we  have  found  him  not 
guilty,  agreaebly  to  all  our  consciences." 

"  Throckmorton  now  applied  for  his  discharge ;  upon  which 
the  commissioners  consulted  together,  and  the  Chief  Justice 
remanded  him  to  the  custody  of  the  Lieutenant  of  the  Tower, 
on  the  Plea,  '  that  there  were  other  matters  to  be  charged 
against  him,'  although  no  charge  had  been  suggested  by  the 
Attorney-General.      The    Attorney-General,    Griffin,     then 
prayed  the  courl  that  the  jury  for  their  acquittal  of  the  pri- 
soner should  be  bound  in  recognizances,  to  answer  any  charge 
which  might  be  brought  against  them  on  the  queen's  behalf. 
The  court  granted  even  more  than  was  desired,  and  committed 
the  jury  to  prison.     After  an  imprisonment  of  six  months, 
four  of  the  jury  who  submitted,  were  dismissed ;  the  remaining 
eight,  protesting  that  they  had  acted  to  the  best  of  their 
judgment  and  consciences,  were  grievously  fined :  theforemim, 
and  another,  to  pay,  each  of  them  2000/. ;  the  others  to  pay  a 
thousand  marks  each.     They  were  then  re-committed.    At  length 
Jive  out  of  the  eight,  after  lying  in  prison  two  months  longer, 
were  dismissed  on  payment  of  their  Jines  ;  the  rest  not  being  able 
to  pay  the  whole,  were  excused  a  part  and  discharged." 

Here  an  innocent  man  escaped  the  scaffold  through  the 
inflexible  integrity  of  twelve  of  his  peers  :  but  such  bold  and 
painful  discharge  of  duty  is  rare  among  mankind,  and  shortly 
after  this  trial,  Sir  Nicholas  Throckmorton's  brother  was  tried 
and  convicted  upon  the  same  evidence! 

"  It  was  not,"  says  Mr.  PhiUipps,  •*  until  some  time  after 
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the  Restoration^  that  this  unconstitutional  practice  of  fining 
juries  for  their  verdicts,  was  declared  to  be  illegal.  Sir  Mat- 
thew Hale  refers  to  a  case,  which  occurred  in  the  17th  of 
Car.  II.  in  which  all  the  judges,  with  the  exception  of  one 
only,  decided  that  such  a  fine  was  against  law;  But  this  de- 
cision seems  not  to  have  been  generally  acted  upon ;  for, 
within  a  very  few  years  afterwards,  another  instance  occurred 
of  fining  a  jury  for  their  verdict ;  when  the  question  was 
again  solemnly  argued,  and  the  illegality  of  the  practice 
again  declared.  The  severe  and  arbitrary  treatment  of  the 
jury,  in  this  instance,  was  the  more  inexcusable,  as  it  was 
scarcely  possible  for  men  of  conscience  and  understanding 
to  entertain  any  serious  doubt  of  the  prisoner's  innocence.'' 

Now  let  the  reader  ponder  upon  this.  What  must  have 
been  the  state  of  society,  of  public  morals,  and  public  opinion, 
when  outrages  like  these  could  be  perpetrated  with  impunity ; 
when  the  majesty  of  justice  could  be  thus  insulted  in  her  own 
temples ;  and  the  representatives  of  the  nation  seemed  to 
think  that  the  whole  business  of  church  and  state  was  to  bum 
heretics  and  behead  usurpers,  and  leave  the  people  all  the 
while  exposed  to  that  worst  species  of  tyrrany  which  is  dis- 
guised in  the  forms  of  law  !  These,  indeed,  were  the  "  bloody 
days  of  queen  Mary :"  but  the  practice  of  punishing  juries 
for  uncourtly  verdicts  prevailed  through  all ''  the  golden  days 
of  queen  Bess,"  those  days  to  which  we  are  accustomed  to 
refer  as  the  brightest  era  of  our  history.  It  was  no  better  in 
the  times  of  James  the  Theologian  and  the  Martyr  Charles^ 
nor  even  under  the  dynasty  of  Cromwell  and  his  puritans. 
Truly  the  wars  and  revolutions  of  the  17th  century  were  not 
for  nothing ;  and  comparing  times  present  with  times  past,  we 
may  be  thankful. 

The  trials  of  the  Duke  of  Norfolk,  and  the  Earls  of  Essex 
and  Southampton  though  much  more  regular  and  decorous 
than  that  of  Sir  N.  Throckmorton,  display  the  arbitrary  rigour 
of  the  courts  in  cases  of  high  treason.  Hearsay  evidence, 
written  examinations  instead  of  oral  testimony,  and  confes- 
sions extorted  by  torture,  were  all  admitted  in  proof  against 
the  accused,  and  no  witnesses  were  allowed  to  be  examined 
on  his  behalf.  The  warrant  of  Elizabeth  for  the  application 
of  the  rack  to  Bannister,  the  Duke  of  Norfolk's  servant,  for 


226  State  Triak. 

the  purpose  of  obtaining  a  confession  against  his  mjaster,  is 
preserved  in  Ellis's  Original  Letters ;  and  in  the  case  of  the 
Earl  of  Essex,  Sir  Edward  Coke,  the  Attomey-Oen^^,  in 
open  court  apj^uded  the  queen  for  her  singular  clemency  in 
not  allowing  the  witnesses  to  be  racked  and  tortured  for  their 
confessions ;  a  clemency  which  he  represented  as ''  over  much 
cruelty  to  horselfl'' 

The  single  object  in  state  prosecutions  was  to  convict  the 
prisoner,  without  reference  to  his  guilt  or  innocence ;  and  for 
this  purpose,  the  courts  had  provided  themselves,  besides  all 
other  iniquity,  with  rules  of  interpretation  very  admirably 
adapted  to  explain  away  as  much  of  the  law  as  they  did  not 
care  openly  to  violate.  To  this  verbal  craft  and  chicane  they 
had  recourse  whenever  the  letter  of  a  statute  was  against 
them,  and  the  doctrine  of  constructive  trttuon  held  the  sword 
of  state  suspended,  as  the  will  of  the  sovereign,  over  the  head 
of  every  subject  in  the  realm. 

The  tme  theory  of  evidence  is  even  now  imperfectly  di- 
gested in  our  jurisprudence ;  but  if  there  is  one  rule  more  ob- 
viously just  than  another,  it  is  that  when  a  man  is  to  be  tried 
for  his  Ufe,  he  should  be  openly  confronted  with  his  accusers. 
It  was  otherwise,  however,  in  the  golden  days  of  good  qfteen 
Bess.  The  counsel  for  the  crown,  in  the  Duke  of  Norfolk's 
case,  asserted  that  the  practice  of  confronting  the  witnesses 
with  the  accused  had  proved  too  hard  and  dangerous  for  the 
prince^  and  that  the  law  had  consequently  been  repealed.  In 
speaking  of  a  repeal,  they  probably  alluded  to  the  statute 
1  8c  2  Phil,  and  Mary,  c.  10.  s.  7.,  which  enacts,  that  all 
trials  for  any  treason  should  be  according  to  the  due  order  and 
course  of  the  common  law ;  and  seem  to  have  supposed  that 
this  clause  had  repealed  the  provision  in  the  5  &  6  of  Ed.  6. 
c.  11.  s.  12.,  which  required  that  the  accusers  should  be 
brought  in  person  before  the  party  accused,  at  the  time  of  the 
arraignment.  The  judges  appear  also  to  have  been  of  the 
same  opinion,  as  the  doctrine  advanced  by  the  counsel  passed 
without  correction,  and  the  whole  of  the  evidence  was  com- 
posed of  letters,  written  depositions,  and  confessions.  It  is 
certain  that  the  statute  of  PhiL  &  Mary,  was  not  intended  to 
repeal  the  statute  of  ^ward  VI. ;  although  that  construction 
of  the  act  was  soon  found  convenient ;  and  the  bad  practice 
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of  receiving  hearsay  evidence  continued  to  the  reign  of 
Charles  I. — The  history  of  the  age  of  Elizabeth  is  altogether 
a  most  curious  illustraticm  of  the  manner  in  which  an  unde- 
fined^nd  almost  unlimited  prerogative  may  be  reconciled 
with  the  forms  of  a  free  constitution. 

The  life  and  death  of  Sir  Walter  Raleigh  are  too  well 
known  to  be  minutely  recapitulated  here.  His  trial  and  con* 
viction  were  in  the  highest  degree  unjust,  illegal,  and  bar- 
barous. An  imprisonment  of  fourteen  years  which  followed, 
be  employed  in  writing  the  History  of  the  World,  and  then  re- 
ceived his  liberty,  and  the  command  of  an  expedition  to  South 
America :  but  when  evil  fortune  overtook  him,  and  he  returned 
without  treasure  for  the  king,  he  was  seized  at  the  instance 
of  the  Spanish  ambassador,  and  condemned  to  die  on  the  old 
judgment  of  fifteen  years'  standing,  under  which  he  had  suf- 
fered such  a  protract^  imprisonment.  His  request  for  a  short 
respite  to  settle  bis  worldly  affairs  was  refused,  and  execution 
followed  the  very  next  day.  "  Such  was  the  tragical  fate  of 
Sir  Walter  Raleigh,  who  had  contributed  so  signally  to  the 
glory  of  the  En^ish  nation ;  eminently  accomplished  in  the 
arts  both  of  war  and  peace,  an  historian,  a  poet,  statesman, 
philosopher,  and  one  of  the  most  celebrated  captains  of  the 
age.  He  had  acquired,  at  the  close  of  his  life,  the  greatest 
popularity,  and  was  become  a  favourite  of  the  people.  They 
sympathised  with  his*  adverse  fortune,  admired  the  heroic 
spirit  with  which  he  bore  his  lingering  imprisonment,  and 
fondly  regarded  him  as  the  last  of  the  great  captains  of  Eli- 
zabeth's reign.  One  of  his  contemporaries,  in  drawing  his 
character,  justly  and  eloquently  styles  him,  *that  rare  re- 
nowned knight,  whose  fame  shall  contend  in  longevity  with 
this  island  itself,  yea  with  that  great  world  which  he  histo- 
riseth  so  gallantly.' " 

We  are  glad  to  observe  that  Mr.  Phillipps,  in  a  note,  has 
vindicated  the  memory  of  this  illustrious  man  from  the  as- 
persions of  Hume,  who,  upon  the  authority  of  a  document 
published  at  the  time,  and  called  the  King's  Declaration,  has 
framed  an  elaborate  justification  of  the  treatment  of  Raleigh. 
This  declaration,  which  Hume  considers  as  of  undoubted  credit, 
being  signed  by  six  prm/  councillors,  is  in  fact  not  signed  by 
one  of  them.    **  It  is  preserved  in  the  Harieian  Miscellany, 
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vol.  iii.  n.  2.  and  will  be  found,  on  inspection,  not  to  bear  any 
signature  at  all.  It  was  in  truth  nothing  but  an  argument 
artfully  and  well  written,  in  vindication  of  the  conduct  of  the 
king,  and  published  by  authority  for  the  purpose  of  justifying 
the  execution  of  Raleigh,  who  was  viewed  by  the  nation  as  a 
peace^ffering  to  the  court  of  Spain.  But  not  one  of  the 
members  of  the  privy  council  signed  it:  nor  does  the  decla- 
ration itself  profess  to  have  their  assent  or  sanction." 

In  Pine's  case,  who  was  tried  in  the  4th  year  of  Charles  I. 
we  meet  with. some  sense  and  justice  in  the  shape  of  law; 
qualities,  which  in  the  early  state  trials,  are  much  more  rarely 
to  be  met  with  than  many  loyal  citizens  suppose.  ''  Pine  was 
indicted  for  high  treason,  in  imagining  the  death  of  the  king. 
The  overt  act  charged  was  the  speaking  certain  seditious 
words,  set  out  in  the  indictment,  which  reflected  on  the  king's 
want  of  good  sense,  and  his  utter  unfitness  for  ruling  a 
kingdom.  The  words  had  been  used  by  the  prisoner,  in  con- 
versations with  third  persons  respecting  the  king.  In  this 
case  all  the  judges  were  assembled,  f6r  the  purpose  of  con- 
sidering whether  the  speaking  of  the  words  amounted  to 
treason.  A  great  variety  of  cases  were  cited,  in  which  the 
speaking  of  seditious  words  had  been  adjudged  to  be  treason. 
But,  upon  consideration,  it  was  resolved  by  the  judges,  that 
the  oflence  was  not  treason  within  the  statute  of  Edward  III.*' 

Here  we  have  an  important  curtailtnient  of  the  terrible  la- 
titude of  that  indefinite  ofience  called  Treason,  for  which  so 
much  innocent  blood  has  been  shed  in  England.  Before  this, 
if  a  man,  in  private  converse  with  his  neighbour,  chanced  to 
observe  that  King  James  was  not  a  Solomon,  or  King  Charles 
an  Alfred,  his  words  were  an  overt  act  of  treason,  and  his 
next  appearance  in  public  was  upon  the  scaffold  on  Tower  Hill. 
But  now  the  doctrine  is,  that  words  are  but  words,  and  no 
treason,  unless  they  be  used  as  means  to  an  end,  that  is,  unless 
they  be  spoken  in  direct  furtherance  of  a  traitorous  design.    ^  ^ 

A  long  report  of  the  Earl  of  Strafford's  trial  is  given,  care- 
fully compiled  from  Howel,  Rushworth,  Clarendon,  White- 
lock,  and  the  Parliamentary  History.  Of  course  we  cannot 
enter  into  the  details.  They  furnish  such  an  illustration  of 
the  tyrannous  practices  of  the  times,  that  this  particular 
passage  of  our  domestic  history  has  been  a.  perpetual  bone  of 
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contention  between  the  monarchical  and  democratical  factions 
of  the  state  :  and  bigoted  partizans  will  sometimes  estimate 
a  man's  loyalty  or  patriotism  by  his  opinion  of  the  character 
and  fate  of  Charles's  celebrated  minister.  The  usual  fate  of 
party  questions  has  attended  this.  The  truth  has  been  stu- 
diously disguised  in  every  possible  way  ;  and  instead  of  en- 
quiring into  facts,  men  have  prejudged  the  case  according  to 
their  political  partialities.  We  think  Mr.  Phillipps  has 
weighed  the  matter  in  a  fair  and  even  balance. 

When  a  long  course  of  severe  and  odious  oppressions  had 
driven  the  nation  almost  to  madness,  the  Commons  in  self- 
defence  resolved  to  call  the  advisers  of  the  crown  to  account ; 
and  the  Earl  of  Strafford,  as  the  leader  of  the  band,  was  se- 
lected to  be  put  upon  his  trial.  So  far  all  was  fair  and  consti- 
tutional. But  on  the  prosecution  of  the  business,  the  ma- 
nagers for  the  Commons  committed  a  fatal  error  which  turned 
the  stream  of  justice  entirely  out  of  its  true  course.  From  an 
over  anxiety  to  visit  upon  the  obnoxious  minister  the  severest 
penalties  of  the  law,  Strafford  was  impeached  not  for  the 
crimes  of  which  he  was  really  guilty,  but  for  that  under  which 
it  was  the  fashion  to  include  all  political  delinquency  for 
treason — for  levying  war  against  the  king,  that  king  in  whose 
service  he  had  shewn  himself  willing  to  trample  upon  all  the 
laws  of  the  land.  Of  treason,  within  the  terms  of  the  statute 
of  Edward  III.  he  certainly  was  most  innocent.  The  counsel, 
therefore,  in  support  of  the  impeachment,  laboured  with  per- 
nicious zeal  to  revive  the  fatal  doctrines  of  ''  constructive  and 
accumulative"  treason.  Against  this  he  defended  himself 
with  infinite  ability  and  effect :  whereupon  the  Commons,  to 
make  sure  of  their  man,  passed  a  bill  of  attainder,  declaring 
that  to  be  treason  which  was  not  treason  before,  and  Straf- 
ford was  cut  off  by  a  retrospective  law.  Here  was  the  re^l 
grievance  of  his  case  ;  and  of  this  his  partizans  ever*  since 
have  taken  advantage  to  represent  him  as  an  innocent  victim 
of  popular  fury.  But  his  innocence  is  one  thing,  and  the  le- 
gality of  his  sentence  is  another.  He  was  indeed  guiltless  of 
treason  :  he  had  never  levied  war  against  the  king ;  but  he 
had  levied  most  despotic  war  against  the  lives  and  liberties  of 
all  the  king's  subjects,  a  far  heavier  crime  than  the  other, 
but  one  for  which  the  laws  had  provided  no  adequate  pu- 
nishment.    Strafford  was  a  tyrant  by  nature,  the  ablest  and 
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the  worst  of  Charles's  evil  councillors,  and  his  death  after  all 
was  more  a  sacrifice  than  a  murder. 

His  defence  of  himself  before  his  judges  contains  passages 
of  the  most  affecting  eloquence ;  and  his  whole  deportment 
throughout  his  trial,  and  on  the  scaffold,  was  in  the  highest 
degree  noble  and  imposing.  These  circumstances,  and  his 
tragical  end,  have  wrought  upon  the  sympathies  of  the 
writers  and  readers  of  history  ;  have  drawn  away  their  atten- 
tion from  the  actions  of  his  life,  and  thrown  over  the  memory 
of  this  great  delinquent  the  fame  and  dignity  of  a  martyr. 
Such  is  the  power  of  pathetic  situations  ov^  the  feelings  and 
even  the  reason  of  mankind.  ^ 

The  first  of  the  regicides  that  suffered  after  the  Restoration 
was  Harrison,  one  of  the  virildest  and  most  honest  of  the  puri- 
tanical enthusiasts.  He  was  arraigned  with  many  others, 
whose  names  had  been  excepted  in  the  act  of  indemnity ;  **  and 
Sir  Orlando  Bridgman,  the  lord  chiefs  baron,  addressed  the 
jury  in  a  speech  of  great  length  ;  in  the  course  of  which  he 
insisted  much  on  the  divine  right  of  kings  to  rule  their  sub- 
jects free  from  all  responsibility ;  reprobated  in  the  strongest 
terms  the  violent  proceedings  of  the  long  parliament ;  and 
concluded  with  the  following  exhortation,  well  suited  to  the 
temper  of  the  times,  but  unfit  for  a  court  of  justice  :  '  You  are 
now  to  inquire  of  blood,  of  royal  blood,  of  sacred  blood,  blood 
like  that  of  the  saints  under  the  altar,  crying  Quousque  Do- 
mine.  This  blood  cries  for  vengeance,  and  will  not  be  ap- 
peased without  a  bloody  sacrifice.  He  that  conceals  or  favours 
the  guilt  of  blood,  wilfully  and  knowingly  takes  it  upon  him- 
self;  and  we  know  that  from  the  time  that  the  Jews  said, 
*  Let  his  blood  be  on  us  and  on  our  seed,'  it  has  continued  on 
them  and  their  posterity  to  this  day.'  " 

Harrison  underwent  the  barbarous  sentence  of  treason  to 
tlie  very  letter,  and  bore  all,  as  Burnet  relates,  '*  with  a  calm- 
ness, or  rather  cheerfulness,  that, astonished  the  spectators." 

Upon  this  trial  we  have  the  following  resolution  of  the 
judges  :  ''  If  any  one  overt  act,  tending  to  the  compassing  of 

*  Perhaps  these  remarks  on  Strafford  are  too  harsh.  The  UDrelentiog  fury  with 
(^hich  his  life  was  sought  and  the  forms  of  justice  trampled  down  to  reach  him,  are 
.proof  enough  that  arbitrary  notions  were  the  vice  of  the  tiroes,  rather  than  of  indivi- 
duals, and  that  the  one  party  was  as  ready  as  the  other  to  abuse  the  power  which  it 
possessed. — Edit. 
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the  king's  death,  he  laid  in  the  indictment,  any  other  overt 
act)  which  tends  to  the  compassing  of  the  king's  death,  may 
be  given  in  evidence  together  with  that  which  is  laid." 

And  in  the  case  of  Sir  Henry  Vane,  they  laid  down  the  five 
following  rules: 

1.  '^  By  the  death  of  King  Charles  I.  the  long  parliament 
was  actually  dissolved,  notwithstanding  the  acts  of  parliament 
enacting  that  it  should  not  be  dissolved  except  by  consent  of 
both  houses/' 

2.  **  It  was  resolved,  that  though  King  Charles  II.  was  de 
facto  kept  out  of  the  exercise  of  the  kingly  office,  by  traitors 
and  rebels,  yet  he  was  king  both  de  facto  and  dejure ;  and 
aU  the  acts  which  were  done  to  the  keeping  him  out  were 
high  treason." 

3.  *'  It  was  resolved,  that  the  very  consultations,  and  ad- 
vising together,  on  the  means  to  destroy  the  king  and  his 
government,  was  an  overt  act  to  prove  the  compassing  of  the 
king's  death." 

4.  "  It  was  resolved,  that  the  statute  of  Westminster,  13 
Ed.  1.  c.  31.  which  gives  the  bill  of  exceptions,  extends  only 
to  civil  causes,  and  not  to  criminal." 

5.  ''  It  was  resolved,  that,  in  this  case,  the  treason  laid  in 
the  indictment  being  the  compassing  of  the  king's  death, 
(which  was  in  the  county  of  Middlesex)  and  the  levying  of  war 
being  laid  only  as  one  of  the  overt  acts  to  prove  the  compass- 
ing of  the  king's  death  ;  though  this  levying  of  war  be  laid 
in  the  indictment  to  be  in  Middlesex,  yet  a  war  levied  by  him 
in  Surrey,  might  be  given  in  evidence ;  for  being  not  laid  as 
the  treason,  but  only  as  the  overt  act  to  prove  the  compassing, 
it  is  a  transitory  thing  which  may  be  proved  in  another 
county.  But  if  an  indictment  be  for  levying  war,  and  that  be 
made  the  treason  for  which  the  party  is  indicted,  in  that  case 
it  is  local,  and  must  be  laid  in  the  county  where  in  truth  it  i^as." 

Now  then,  '•  Chaos  is  come  again !"  What  is  treason  ? 
Mr.  Phillipps  indeed  does  his  best  to  extract  consistency  out 
of  contradiction,  and  to  make  a  meaning  for  those  who  had 
none  themselves;  but  his  interpretations,  however  skilful, 
have  failed  to  harmonize  the  discord  of  our  law  books. 

In  20  Charles  II.  Messenger,  Beasly  and  others  were  tried 
at  the  Old  Bailey  for  high  treason,  in  tumultuously  assem- 
bling themselves  together  in  Moorfields,  and  pulling  down 
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brothels ;  a  practice  common  at  that  time  among  the  idle 
apprentices  of  London.  The  jury  having  found  the  factSi  all 
the  judges  with  the  single  exception  of  Sir  Matthew  Hale, 
declared  the  offence  to  be  treason  within  the  clause  of  levy- 
ing war  against  the  king ;  because  it  was  to  be  presumed  that 
the  rioter^  meant  and  intended  to  pull  down  brothels  in  general, 
i.  e.  all  brothels  in  the  kingdom,  and  not  some  local  brothels 
in  particular.  And  accordingly  these  few  idle  mechanics 
were  convicted  of  high  treason,  and  sentenced  to  be  *•  drawn 
to  the  gallows  on  a  hurdle,  to  be  hanged  by  the  neck,  and 
then  cut  down  alive,  to  have  their  bowels  taken  out,  and 
burned,  while  they  were  yet  alive,  their  heads  cut  off,  their 
bodies  divided  into  four  parts,  and  their  heads  and  quarters 
deUvered  to  the  king's  disposal."  Such  was  the  sentence  in 
cases  of  high  treason,  which  Black  stone  tenderly  calls  **  very 
solemn  and  terrible,"  and  Sir  Edward  Coke  justifies  out  of 
Scripture :  '*  For  Joab  was  drawn,  Bithan  was  hanged, 
Judas  was  embowelled,  and  so  of  the  rest." 

But  return  we  to  the  point  of  law  in  this  case,  for  it  is  a 
most  happy  illustration  of  the  mystic  art  of  construing  acts 
of  parliament.  Treason,  says  the  statute  of  Edward  III.  '^  is 
levying  war  against  the  king."  Now  nothing,  say  the 
learned  judges  upon  this  trial,  can  possibly  be  clearer  than 
that  to  pull  down  all  the  brothels  in  the  kingdom  is  levying 
war  against  the  king ;  and  as  it  is  equally  clear  that  to  pull 
down  some  brothels  in  Moorfields  is  the  very  same  thing  in 
point  of  law  as  to  pull  down  all  brothels  in  the  kingdom, 
there  can  be  no  doubt  but  these  prisoners  are  guilty  of  trea- 
son within  the  statute.  Such  is  the  logic  of  the  courts ;  yet 
Blackstone  assures  us  that  penal  acts  are  always  to  be  con- 
strued strictly  and  to  the  letter.  But  Mr.  Phillipps  defends 
the  doctrine  of  constructive  treason ;  he  says  the  judges 
must  interpret  the  language  of  the  legislature,  and  that  con- 
structive or  interpretative  treason  is  no  worse  than  construc- 
tive or  interpretative  felony  or  larceny.  Perhaps  not :  yet 
with  due  deference  to  high  authority,  we  must  contend  that 
there  ought  to  be*  no  such  thing  as  constructive  crime  of  any 
sort ;  and  that  no  man  should  be  liable  to  be  hanged,  drawn 
and  quartered  for  an  offence  which  the  judges  themselves  are 
not  agreed  whether  it  be  high  treason  or  a  simple  misde-* 
meanor.  We  make  no  doubt  but  Mr.Phillipps  himself  knows. 


State  Trials.  233 

or  thinks  he  knows,  very  precisely  what  treason  is ;  bat  we 
are  sure  that  the  judges  before  the  revolution  did  not  know, 
and  it  was  impossible  that  any  plain  unprofessional  man  could 
know.  If  there  were  cases  one  way,  there  were  cases  ano- 
ther way  ;  and  if  some  cases  were  held  to  be  of  better  autho- 
rity them  others,  how  was  he  to  know  them?  or^  knowing 
them,  how  was  he  to  extract  from  that  heterogeneous  mass 
the  simple  sense  of  that  terrible  law  which  not  only  took 
the  lives  of  its  victims  by  torture,  but  visited  their  sins  upon 
their  children  to  the  third  and  fourth  generations  ? 

BlackstonCi  the  most  patient  of  men  in  the  weary  task  of 
disentangling  legal  webs,  has  been  able  to  make  nothing  of 
treason ;  for  it  is  not  like  the  laws  of  the  Modes  and  Persians; 
it  is  one  thing  to-day,  and  another  to-morrow.  It  is  some- 
times the  shield,  and  sometimes  the  sword,  of  kings. 

We  pass  over  'the  cases  of  Staley  and  Lord  Stafford,  both 
innocent  victims  of  the  Popish  plot ;  for  we  have  no  mind  to 
enter  here  upon  an  examination  of  that  bugbear  of  fraud  or 
folly  to  which  so  many  lives  were  sacrificed.  It  rested,  as  is 
well  known,  chiefly  upon  the  evidence  of  Titus  Gates,  a  wretch, 
whose  testimony  in  spite  of  sense  and  justice,  '^  was  believed,'' 
says  Voltaire, ''  that  there  might  remain  no  species  of  atrocious 
foUy  that  hath  not  entered  into  the  heart  of  man." — (Com- 
mentaty  ofi  Beccaria.) 

To  the  Popish  plot  succeeded  the  Ryehouse  or  Protestant 
plot,  which  was  not,  indeed,  such  an  ''  unreal,  mockery''  as  its 
predecessor ;  yet  among  its  victims  there  were  those  whose 
blood  shall  be  required  at  the  hands  of  that  generation.  The 
most  celebrated  and  distinguished  objects  of  the  vengeance 
of  the  court  were  Russell  and  Sydney ;  whose  cases,  how- 
ever, were  considerably  dissimilar  in  their  legal  merits. 
Russell  was  convicted  upon  evidence  which  might  fairly  di- 
vide the  judgments  of  conscientious  men.  It  was,  indeed,  the 
testimony  of  accomplices ;  that  is  to  say,  of  men  who  swore 
against  their  friends  to  save  themselves  ;  but  still  it  was  cir- 
cumstantial and  imposing  ;  and  just  of  that  equivocal  cha- 
racter which  leaves  a  scrupulous  mind  in  the  most  painful 
suspense  and  uncertainty.  The  private  virtues  of  Lord  Rus- 
sell are  attested  by  all  parties :  and  the  solemn  written  de- 
claration of  his  innocence  which  he  left  in  the  hands  of  the 
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4iheriflr  on  the  scaffold,  weighs  more  strongly  in  his  favour 
than  any  exception  which  can  fairly  be  taken  to  the  verdict 
of  the  jury.  Mr.  Phillipps's  commentary  upon  this  interest- 
ing trial  is  exceedingly  judicious.  We  pass  entirely  over  the 
argument  as  to  whether  the  offence  was  treason  or  only  mis- 
prision of  treason,  because  we  think  we  have  said  quite  enough 
upon  the  subject  of  treason  to  make  it  evident  that,  what- 
ever that  offence  may  be  now,  before  the  revolution  it  was 
any  thing  or  every  thing  which  the  court  and  judges  pleased. 
But  leaving  the  point  of  law  to  those  who  think  they  can 
decide  it,  we  must  declare  ourselves  constrained,  upon  a  re- 
view of  the  evidence,  to  conclude  with  Mr.  P.,  '*  that  the  trial 
of  Lord  Russell,  defective  as  it  undoubtedly  was,  and  incon- 
sistent with  the  practice  and  principles  now  happily  established, 
was  yet  one  of  the  least  exceptionable  of  the  State  Trrals  of 
that  period." — 

Not  so,  however,  was  the  trial  of  Algernon  Sydney,  who 
was  condemned  upon  evidence  which,  both,yn  a  moral  and 
a  legal  sense,  may  justly  be  called  no  evidence  at  all.  It  is 
almost  enough  to  say  that  the  presiding  judge  upon  the 
occcusion  was  'Jefines,  who  behaved  with  more  than  his  ac- 
customed savageness  towards  the  prisoner,  and,  in  his  chaige 
to  the  jury  mis-stated  both  the  law  and  the  facts  to  the  utmost 
of  his  power.  *'  Sydney  defended  himself  with  the  spirit  and 
courage  which  marked  his  character ;  and  though  frequently 
interrupted  by  the  chief  justice,  and  diverted  from  the  course 
of  his  observations,  preserved  throughout  the  trial  his  temper 
and  self-possession  undisturbed.''  The  judgment  for  high 
treteon  being  pronounced  :  "  Then,  O  God  !  O  God !"  be 
exclaimed, ''  I  beseech  thee  to  sanctify  these  sufferings  to  me, 
and  impute  not  my  blood  to  the  country,  nor  to  the  city 
through  which  I  am  to  be  drawn.  Let  no  inquisition  be 
made  for  it ;  but  if  any,  and  the  shedding  of  innocent  blood 
must  be  avenged,  let  the  weight  of  it  fall  only  upon  those,  who 
maliciously  persecute  me  for  righteousness'  sake." 

'*  I  pray,"  said  the  chief  justice,  "  I  pray  God  to  work  in 
you  a  temper  fit  to  go  into  the  other  world ;  for  I  see  you  are 
not  fit  for  this.*' 

•'  My  Lord,"  (replied  Sydney,   stretching  forth  his  arm) 


Siaie  Trials.  236 

*'  feel  my  pulse,  and  see  if  I  am  disordered.     1  bless  God,  I 
never  was  in  a  better  temper  than  I  am  now." 

Thus  closed  this  memorable  trial,  which  is  noticed  by 
Evelyn  in  his  journal  in  the  following  manner.  Speaking  of 
a  wedding  in  the  city  at  which  he  was  present,  he  says, 
"  There  was  at  the  wedding  the  Lord  Mayor,  the  Sheriff, 
several  aldermen,  and  persons  of  quality;  above  all.  Sir 
George  Jeffries,  newly  made  Lord  Chief  Justice  of  England, 
with  Mr.  Justice  Withers,  who  danced  with  the  bride,  and 
were  exceeding  merry.  These  great  men  spent  the  rest  of 
the  siftemoon,  till  eleven  at  night,  in  drinking  healths,  taking 
tobacco,  and  talking  much  beneath  the  gravity  of  judges, 
that  had  but  a  day  or  two  ago  condemned  Mr.  Algernon 
Sydney,  who  was  executed  on  the  7th  on  Tower^hill,  on  the 
single  testimony  of  that  monster  of  a  man  —  Lord  Howard  of 
Escrick,  and  some  sheets  of  paper  taken  in  Mr.  Sydney's 
study,  pretended  to  be  written  by  him,  but  not  fully  proved, 
nor  the  time  when,  but  appearing  to  have  been  written  before 
his  majesty's  restoration,  and  then  pardoned  by  the  act  of 
oblivion ;  so  that  though  Mr.  Sydney  was  known  to  be  a 
person  obstinately  averse  to  government  by  a  monarch,  (the 
subject  of  the  paper  was  in  answer  to  one  of  Sir  R.  Filmer) 
yet  it  was  thought  he  had  very  hard  measure.  There  is  this 
yet  observable,  that  he  had  been  an  enemy  to  the  late  king, 
and  in  actual  rebellion  against  him ;  a  man  of  great  courage, 
great  sense^  great  parts,  which  he  showed  both  at  his  trial 
and  death ;  for  when  he  came  on  the  scaffold,  instead  of  a 
speech,  he  told  them  only  that  he  had  made  his  peace  with 
God,  that  he  came  not  thither  to  talk,  but  to  die ;  put  a 
paper  into  the  sheriBr's  hand,  and  another  into  a  friend's ; ' 
said  one  prayer  as  short  as  a  grace,  laid  down  his  neck,  and 
bid  the  executioner  do  his  office." 

Jeffries  had  now  entered  upon  that  career  of  judicial  but- 
chery which  stained  with  continual  bloodshed  the  reigns  of 
Chas.  n.  and  his  successor,  The  Ryehouse  plot  was  not  yet 
atoned  for ;  and  Hambden  and  Armstrong  appear  next  upon 
the  scene.  The  former,  (grandson  to  the  great  patriot  of  that 
name)  was  arraigned  for  a  misdemeanor  only,  'since  treasou 
required  two  witnesses,  and  only  one  could  be  procured 
against   him,  in  the  person  of  that  same  monster  of  a  man, 
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Lord  Howard  of  Escrick,  who  bad  already  borne  false  witness 
against  Russell  and  Sydney.  Hambden  was  sentenced  to 
pay  a  fine  of  no  less  than  40,000/.  for  which  he  suffered  a 
severe  imprisonment ;  and  was  then  (another  witness  having 
been  obtained)  tried  for  treason,  upon  the  same  evidence  of 
the  same  overt  acts,  and  convicted  ;  but  afterwards  pardoned 
on  account  of  the  palpable  injustice  of  the  second  trial  for 
the  same  offence. 

Sir  Thomas  Armstrong,  upon  the  discovery  of  the  plot,  had 
escaped  into  Holland,  and  had  in  consequence  been  pro- 
secuted to  outlawry.  Having  been  apprehended  afterwards 
at  Leyden,  und^r  a  warrant  obtained  from  the  States,  he  was 
arraigned  in  the  king's  bench  upon  the  outlawry,  and  without 
a  trial  was  sentenced  to  death,  in  direct  violation  of  the 
statute  of  6  &  6  Ed.  3.  c.  11.  which  gives  to  an  outlaw  the 
right  of  traversing  his  outlawry  within  a  year,  and  of  having 
the  benefit  of  a  trial.  He  suffered  the  sentence  in  its  utmost 
rigour. 

When  the  battle  of  Sedgmoor  had  put  an  end  to  Mon* 
mouth's  rebelUon,  Jeffries  set  out  for  the  West  "  with  a 
savage  joy,"  says  Hume,  '^  as  to  a  full  harvest  of  death  and 
destruction."  Among  his  hundred  of  victims,  there  were 
none  more  innocent  or  more  deplored  than  Lady  Alicia  Lisle, 
and  Elizabeth  Gaunt.  The  former  was  tried  for  **  harbouring 
in  her  house  one  John  Hicks,  knowing  him  at  the  time  to  be 
a  traitor,"  and  was,  without  the  semblance  of  legal  proof, 
convicted  and  condemned  to  be  burnt  alive.  She  interceded 
for  a  commutation  of  this  punishment,  and  submitted  to  the 
axe  of  the  executioner  with  great  dignity  and  fortitude  in  the 
76th  year  of  her  age. 

The  other  case  is  thus  briefly  told  by  Hume — "  Mrs.  Graunt 
was  an  Anabaptist,  noted  for  her  beneficence,  which  extended 
to  all  professions  and  persuasions.  One  of  the  rebels,  know- 
ing her  humane  disposition,  had  recourse  to  her  in  his  dis- 
tress, and  was  concealed  by  her.  Hearing  of  the  proclamation, 
which  offered  an  indemnity  and  rewards  to  such  as  dis- 
covered criminals,  he  betrayed  his  benefactress;  and  bore 
evidence  against  her.  He  received  a  pardon  as  a  recom*^ 
pence  for  his  treachery;  she  was  burned  alive  for  her 
charity." 
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The  mode  in  which  this  last  trial  was  conducted  suggests 
the  important  question  whether,  in  criminal  investigations 
the  prisoners  themselves  should  be  cross-examined  by  the 
court,  or  entirely  excused  and  even  discouraged  from  saying 
anything  to  criminate  themselves.  The  former  method  pre- 
vailed in  the  courts  previous  to  the  revolution,  but  has  since 
fallen  into  disuse  as  inconsistent  with  the  notion  of  a  fair 
trial.  The  change  is  generally  regarded  as  a  great  improve- 
ment, though  Mr.  Bentham  treats  it  as  altogether  the  effect 
of  prejudice  and  misguided  feeling  of  humanity.^ 

"  It  is  clear/'  says  Mr.  Phillipps,  *'  that  the  old  practice 
would  scarcely  ever  fail  to  detect  guilt,  if  the  accused  is  guilty. 
But  it  would  also  confound  the  innocent  with  the  guilty. 
Questions  from  a  judge,  even  from  the  most  impartial  and 
humane,  would  often  surprise,  embarrass,  and  confound  the 
accused.  Sometimes  even  an  innocent  person  might  equivo- 
cate, or  be  guilty  of  misrepresentation,  from  mere  alarm ; 
and  sometimes  he  might  refuse  to  answer.  This  embarrass- 
ment, equivocation,  or  silence,  would  inevitably  be  imputed 
to  the  consciousness  of  guilt.  Independently  of  this  pre- 
judice to  the  accused,  the  appearance  of  personal  altercation, 
which  a  cross-examination  is  too  apt  to  excite,  wpuld  lower 
the  dignity  of  a  judge,  and  in  the  same  degree  lessen  the 
respect  due  to  courts  of  justice." 

The  last  objection,  it  seems  obvious,  might  be  removed 
by  assigning  the  duty  of  cross-examination  to  the  counsel 
for  the  prosecution  instead  of  to  the  judge;  but  the  other 
danger,  above  suggested,  of  surprising  and  confounding  the 
innocent,  will  probably  be  thought  decisive  of  the  question. 
A  middle  course,  however,  is  recommended  with  great  ap- 
pearance of  reason  by  M.  Dumont,  in  his  observations  upon 
Mr.  Bentham's  doctrine.  "  On  devrait,"  says  he,  "  se  bomer 
k  interroger  le  pr^venu  lorsqu'il  y  a  des  lacunes  dans  le  te- 
moinage,  lorsque  ses  r6ponses  vraies  ou  fausses  conduiront 
a  les  remplir.  Si  tout  est  prouv6  sans  lui,  s'il  n'a  rien  a  dire 
pour  sa  defense,  qu'a-t-on  besoin  de  Pinterroger?  Je  ne 
voudrais  pas  Texclusion  de  ce  moyen,  mais  son  Economic. 

''  Depuis  que  j'ai  suivi  notre  tribunal  k  Geneve,  j'ai  vu  dea 

>  Traite  des  Preuves  Justiciaires,  torn.  ii.  liv*  vii. 
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cas  oft,  sans  la  faculte  d'interroger  le  prevenu,  on  n'aurait 
pas  pu  le  convaincre.  Ce  n'est  point  son  aveu  qu'on  de- 
mandait,  mais  on  lui  addressait  des  questions  qui  confir- 
maient  les  t^moinages  ou  conduisaient  a  de  nouvelles  preuves." 
But  however  this  question  may  be  decided  ;  whether  our 
practice^  or  the  continental  practice,  or  M.  Dumont's  middle, 
practice,  be  preferred,  all  imprejudiced  men  must  agree  in 
condemning  the  extreme  to  which  our  courts  push  their 
principle.  For  a  judge  earnestly  and  even  authoritatively 
to  discourage  a  penitent  offender  from  making  the  last  re- 
paration in  his  power  to  God  and  his  country  by  confessing 
his  crime  ;  to  exhort  him  expressly  to  take  his  chance  of 
escaping  justice  by  a  legal  flaw,  is  surely  a  practice  no  less 
absurd  in  itself  than  it  is  unworthy  of  the  judgment  seat. 
It  is  to  confound  in  vulgar  minds  the  distinctions  of  truth 
and  falsehood :  to  do  evil  that  no  good  may  come.  Yet 
once  it  was  the  fashion  to  applaud  in  this  practice  the  hu- 
manity of  the  English  law,  as  if  blind  chance  were  the  mea- 
sure of  humanity,  or  of  any  thing  else  which  ought  to  be  held 
in  respect  in  courts  of  justice. 

The  trial  of  Lord  Delamere  for  high  treason,  in  having 
been  a  party  to  Monmouth's  rebellion,  is  chiefly  remarkable 
for  the  strenuous  effort  which  Jeffries  made  to  get  rid  of  the 
important  law  which  requires  the  evidence  of  two  witnesses 
to  sustain  a  charge  of  treason.  There  was  only  one  witness 
who  bore  any  material  evidence  against  Lord  Delamere; 
iM^d  when  the  prisoner  pressed  this  objection  with  great 
force  in  his  defence,  Jeffries^  the  Lord  High  Steward  upon 
the  occasion,  told  the  jury,  as  he  had  often  done  before, 
particularly  upon  the  trial  of  Algernon  Sydney,  that  a  single 
witness  proving  an  overt  act  of  treason,  and  another  witness 
proving  some  act  of  the  prisoner,  not  in  itself  of  a  treasonale 
nature,  but  confirmed  by  the  evidence  of  a  former  witness, 
would  together  be  sufficient  to  convict.  The  instance  put 
by  him,  to  illustrate  his  opinion,  was  this :  *^  If  A  B  buy  a 
knife  of  C  D  for  the  purpose  of  killing  the  king,  and  it  is 
proved  by  one  witness  that  he  bought  a  knife  of  C  D  for  this 
purpose,  and  another  witness  prove  only  that  he  bought  the 
knife  of  C  D,  they  are  together  sufficient."  Now  here  we 
have  the  statute  of  Edward  VI.   which  provides  the  two 
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witDesses,  reduced  at  once  to  a  dead  letter ;  and  this  is  a 
&ir  example,  though  perhaps  a  strong  one,  of  the  manner  in 
which  the  courts  have  often  dealt  with  the  most  solemn  acts 
of  the  legislature. 

There  is  not  in  the  science  of  government  a  more  important 
or  more  difficult  question  than  how  to  provide  for  the  faithful 
interpretation  of  written  laws.  Either  the  statute  must  be 
so  framed  as  to  apply  with  precision  to  an  unforeseen  variety 
of  cases,  or  it  must  be  expressed  in  general  terms ;  and  the 
application  entrusted  to  the  discretion  of  the  judge.  Both 
modes  have  been  tried,  and  with  very  indifferent  success. 
No  lawgiver,  speaking  to  future  generations,  has  ever  been 
able  to  place  his  meaning  beyond  dispute,  to  triumph  at  once 
over  the  ignorance  and  the  perverseness  of  mankind.  On  the 
other  hand,  a  latitude  of  interpretation  confided  to  the  courts 
opens  a  door  to  frequent  injustice,  and  to  infinite  confusion — 
evils  so  sensibly  felt,  that  they  have  themselves  endeavoured 
to  provide  against  them  by  establishing  the  authority  of 
{decedents ;  but  here  the  remedy  is  worse  than  the  disease, 
for  the  precedents  in  their  turn  become  matters  of  dispute ; 
and  the  term  reports  are,  perhaps,  as  full  of  perplexity  as  the 
statutes  at  large. 

We  are  not  ignorant  of  the  theory  of  those  philosophers 
who  maintain,  that  under  a  perfect  system  of  political  science, 
the  letter  of  the  law  might  be  so  devised  as  to  fit  every  pos- 
sible case ;  but  one  thing  we  are  afraid  is  clear — that  so  long 
as  the  art  of  law-making  shall  continue  to  be  what  it  is  and 
ever  has  been,  the  most  imperfect  of  all  the  arts,  we  should 
gain  but  little  by  restricting  the  discretion  of  the  judges. 
Let  it,  however,  be  remembered,  that  such  discretion  amounts 
pro  tanto  to  independent  legislative  power,  and  confounds 
in  practice  the  two  functions  so  jealously  distinguished  in 
theory — the  jus  dart  and  the  jus  dicere. 

The  last  case  in  this  collection  is  the  celebrated  case  of 
the  Seven  Biriiops.  It  is  interesting  on  account  of  its  public 
and  political  importance,  and  famiUar  to  every  one  who  is 
acquainted  with  EngUsh  history.  The  report  of  the  trial 
consists,  in  great  part,  of  long  arguments  on  points  of  law ; 
such  as,  whether  the  bishops,  as  peers  of  parliament,  could 
be  legally  committed  on  a  charge  of  libel ;   whether  they 
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were  compelled  to  plead  imtanter  to  the  information^  or 
might  have  an  imparlance ;  whether  there  was  legal  proof 
of  the  handwriting  of  the  signatures,  and  of  the  publicaticm 
of  the  alleged  libel  in  Middlesex :  all  which  points  we  may 
pass  over  as  purely  technical,  and  unconnected  with  the 
substantial  merits  of  the  case.  The  facts  were  few  and 
simple.  The  king  in  1687  published  a  declaration  proclaim- 
ing liberty  of  conscitoce  to  all  his  subjects,  and  a  dispensa- 
tion from  all  the  penal  statutes  passed  for  enforcing  con- 
formity to  the  established  religion ;  from  the  oaths  of  supre- 
macy and  allegiance,  and  the  several  tests  which  had  been 
imposed  by  two  acts  of  parliament  in  the  preceding  reign; 
and  absolving  all  non-conformists  and  recusants  from  every 
kind  of  forfeiture  which  they  had  incurred  by  their  non- 
conformity. No  sooner  was  this  declaration  made  public, 
than  it  gave  great  offence  to  the  whole  nation.  The  true  prin- 
ciples of  toleration  were  unknown  in  those  polemical  and 
persecuting  times,  and  every  one  felt  that  liberty  of  con- 
science in  the  mouth  of  such  a  gloomy  bigot  as  King  James, 
could  mean  nothing  but  an  insidious  design  to  reinstate 
popery  on  the  ruins  of  the  protestant  church  of  England. 
Moreover  the  dispensing  power  claimed  by  the  declaration^ 
was  an  imdisguised  attempt  to  exalt  the  crown  above  both 
parliament  and  the  laws.  All  this  was  manifest  to  every 
man  who  thought  about  the  matter ;  but  the  king  was  bent 
upon  his  object;  and  he  required  of  the  clergy  that  they 
should  read  the  declaration  pubUcly  in  all  the  churches  of 
the  kingdom.  Upon  this  the  archbishop  of  Canterbury  and 
seven  of  the  pther  bishops  met  in  the  palace  at  Lambeth,  sind 
drew  up  a  remonstrance  in  the  form  of  a  petition  to  the  king, 
expressed  in  respectful  language,  but  protesting  strongly 
against  the  'tendency  of  the  declaration,  especially  the  dan- 
gerous and  illegal  assumption  of  a  dispensing  power ;  and 
declining  firmly  to  comply  with  the  order  of  the  privy  council 
in  distributing  the  declaration  to  the  clergy,  or  sancticming 
the  reading  of  it  in  the  churches.  They  then  each  of  them 
signed  the  petition, .  and  delivered  it  with  their  own  hands 
to  thQ  king,  in  a  personal  audience  at  Whitehall.  The  ar- 
bitrary monarch  was  surprised  and  offended.  He  charged 
them  with  raising  a  standard  of  rebellion  in  the  land ;  and 
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when,  after  much  angry  expostulation^  the  bishops  stood 
firm  to  their  purpose,  he  abruptly  dismissed  them  from  his 
presence.  But  after  an  interval  of  a  few  days,  they  all  re- 
ceived a  summons  to  attend  the  king  in  council,  virhere  the 
Lord  Chancellor  Jeffries  extorted  from  them  an  admission  of 
their  signatures  to  the  petition ;  and  upon  their  refusing  to 
enter  into  a  recognizance,  they  were  committed  under  a  war* 
rant  of  the  privy  council,  state  prisoners  to  the  Tower ;  and 
the  attorney  general  received  orders  to  proceed  against  them 
by  information  for  a  seditious  libel.  From  that  moment  the 
cause  of  the  bishops  became  the  cause  of  the  whole  protestant 
population  of  England,  and  the  anxiety  and  alarm  evinced  by 
all  classes  of  the  people  during  their  imprisonment  and  trial, 
was  equalled  only  by  the  universal  acclamations  which  hailed 
the  verdict  of  acquittal.  These  prelates  certainly  made  a 
bold  and  judicious  stand  at  a  most  critical  moment,  and  their 
names  are  immortalized  in  the  annals  of  England.  William 
Sancroft,  archbishop  of  Canterbury ;  William  Loyd,  bishop 
of  St  Asaph ;  Francis  Turner,  of  Ely ;  John  Lake,  of  Chi- 
chester ;  Thomas  Kenn,  of  Bath  and  Wells ;  Thomas  White, 
of  Peterborough ;  and  Jonathan  Trelawney,  of  Bristol. 

We  close  these  interesting  volumes  with  reluctance.  How- 
ever unimportant  they  may  appear  in  the  eyes  of  profound 
lawyers  and  microscopic  antiquarians,  we  regard  them  as 
a  valuable  contribution  to  the  popular  instruction  of  our 
countrymen.  They  bring  the  lessons  of  history  home  to  the 
bosoms  of  men,  and  throw  light  upon  the  mysteries  of  juris- 
prudence. The  designs  of  despotism,  and  the  time-serving 
character  of  both  bench  and  bar  (we  allude,  of  course,  to 
former  times),  have  had  the  most  baneful  effect  upon  those 
branches  of  law  to  which  this  article  more  particularly  re- 
lates. Tares  have  been  sown  among  the  wheat ;  and  **  an 
enemy  hath  done  this."  But  if  to  know  the  disease  be  half 
the  cure,  every  publication  that  tends  to  diffuse  and  popu- 
larise the  study  of  criminal  law  is  of  great  value — and  such 
in  an  eminent  degree  is  the  character  of  this  selection  jfrom 
the  State  Trials. 

Mr.  Phillipps  has  executed  his  task,  in  our  opinion,  with 
judgment  and  ability :  his  historical  illustrations  are  judi- 
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cioosly  selected,  and  his  estimate  of  the  merits  of  each  ttml 
are  candid  and  discriminating  in  an  uncommon  degree. 
Sometimes,  indeed,  the  lawyer  a  little  gets  the  better  of 
the  philosopher  in  the  serious  gravity  with  which  he  enters 
upon  the  discussion  of  questions  rather  subtle  than  substan- 
tial, and  in  a  certain  reverential  tenderness  which  he  shews 
in  exposing  the  learned  sophistries  and  solemn  trifling  of 
judges  and  commentators.  But  allowing  for  all  defects 
of  this  kind,  real  or  imaginary,  a  manly  spirit  of  good 
sense  runs  through  the  work,  and  clearly  distinguishes 
the  author  as  a  man  of  a  sound  and  cultivated  under- 
standing. 

Under  the  title  of  an  Appendix  to  the  last  volume,  there 
is  a  learned  disquisition  upon  the  court  of  the  Lord  High 
Steward  (the  joint  production  of  Mr.  Phillipps  and  Mr. 
Amos) ;  but  after  the  space  we  have  already  occupied,  we 
cannot  enter  into  any  examination  of  it  in  our  present  num- 
ber. Perhaps  on  some  future  occasion  the  subject  may  af- 
ford matter  for  a  separate  notice,  more  strictly  connected  with 
professional  topics  than  the  light  and  irregular  details  for 
which  we  have  now  to  request  the  indulgence  of  our  learned 
readers. 


ART.  III.— MERCANTILE  LAW. 

No.n. 

In  pursuance  of  the  plan  marked  out  in  our  introductory 
article,  we  proceed  to  give  a  rapid  sketch  of  the  rise  and  pro- 
gress of  trade,  together  with  a  brief  notice  of  its  existing  state 
in  this  country ;  avoiding,  unless  necessary  for  the  clear  de- 
velopement  of  a  legal  principle,  all  such  topics  as  belong  more 
properly  to  the  province  of  political  economy. 

Division  of  labour,  which  is  the  first  step  towards  civiliza- 
tion, is  necessarily  attended  with  an  interchange  of  com- 
modities. This,  at  first,  is  a  direct  barter  in  kind  of  the 
superfluity  of  one  individual,  for  the  superfluity,  in  some 
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different  article,  of  another.  The  inconvenienoe  of  this 
method,  and  the  restrictions  which  it  imposes  on  traflic,  soon, 
however,  suggest  the  introduction  of  a  conventional  medium 
of  exchange,  for  which  purpose  choice  has  generally  been 
made  of  some  one  or  more  of  the  scarcer  metals,  both  for 
their  durability  and  their  little  variation  in  value.  Money, 
which  is  the  name  it  has  received  with  us,  is  valuable,  not  so 
much  for  its  intrinsic  worth  (for  silver  and  gold,  however 
precious,  are  commodities  which  we  seldom  want),  but  as 
the  means  of  procuring  other  commodities  which  we  do  want. 
It  is  a  token  indicating  that  the  possessor  has  bestowed  on 
others  goods  of  his  own  of  a  certain  value,  and  empowering 
him  to  receive,  by  the  transfer  of  the  token,  an  equivalent 
in  such  other  goods,  as  may  better  suit  his  wishes  or  ne- 
cessities. It  serves,  at  the  same  time,  as  the  measure  of  this 
value ;  for  the  metal,  of  which  it  consists,  being  divided  into 
small  portions  of  a  size,  weight,  and  quality  Axed  by  au- 
thority, and  of  a  value  which  may  for  all  practical  purposes 
be  considered  as  constant,  it  furnishes  a  common  third,  in 
aliquot  parts  of  which  the  value  of  all  other  commodities  may 
be  reckoned. 

From  the  introduction  of  money  may  be  dated  the  origin 
of  trade,  the  limited  transactions  of  barter  being  scarcely 
entitled  to  the  name.  It  should,  however  be  borne  in  mind, 
that,  though  greatly  extended  as  well  as  facilitated  in  its 
operation  by  the  interposition  of  this  machinery,  the  exchange 
of  commodities  remains  in  substance  the  same.  The  differ- 
ence is  this  —  that  A,  instead  of  receiving  immediately  the 
commodity  of  B  in  return  for  his  own,  receives  that  which 
will  procure  him,  either  now  or  at  any  future  time,  whatever 
commodity  he  may  want,  of  equal  value  with  his  own.  The 
principle  is  still  reciprocity  of  actual  benefit.  The  name 
only,  not  the  character  of  the  transaction,  is  changed  :  what 
was  before  a  barter,  is  now  called  a  sak ;  and  A  is  said  to  sell, 
and  B  to  buy  the  goods. 

All  objections  on  the  part  of  the  proprietor  to  dispose  of 
his  surplus  stock  being  Uius  removed,  there  would  naturally 
be  a  resort  of  sellers  wherever  there  was  a  probability  of  a 
demand  :  and  mutual  convenience  would  quickly  lead  to  the 
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adoption  of  a  stated  time  and  place  of  meeting  for  the  pur- 
poses of  traffic.  Hence  the  establishment,  in  some  central 
and  populous  part  of  each  district,  of  markets,  for  the  sale  of 
commodities  in  ordinary  request ;  and  of  fairs,  at  greater  in- 
tervals^  for  dealings  of  a  more  extensive  kind.  .The  transac- 
tions at  these  public  marts,  as  they  are  among  the  earliest, 
so  are  they  in  general  the  simplest  operatioiis  of  traffic^  beingi 
for  the  most  part,  bargains  for  the  sale  of  goods,  carried  into 
immediate  effect  by  delivery  on  the  one  part,  and  payment 
on  the  other.  We  say  for  the  most  part,  because  some  com- 
modities being  too  bulky  to  be  conveniently  transported  to 
market  and  carried  home  again  if  unsold,  would  be  disposed 
of  by  samples.  In  these  cases  an  interval  takes  place  between 
the  bargain,  which  properly  constitutes  the  sale,  and  the 
delivery  and  payment  which  complete  it ;  and  out  of  the 
various  circumstances  which  may  take  place  during  this  in- 
terval, questions  somewhat  more  complicated  not  unfrequently 
arise  between  th^  parties. 

We  have  hitherto  supposed  trade  to  be  confined  to  the 
mutual  dealings  of  the  inhabitants  of  particular  districts.  But 
the  wants  of  men  extend  with  their  means.  A  demand  arises 
for  rarer  and  more  remote  commodities,  and  has  no  sooner 
arisen  than  it  is  supplied.  For  on  the  other  hand,  competi- 
tion and  accumulations  of  stock  render  it  necessary  to  seek 
more  distant  markets ;  and  thus,  by  a  gradual  and  simul- 
taneous approximation  of  buyers  and  sellers,  the  traffic  of 
each  region  is  pushed  beyond  the  limits  of  its  immediate 
neighbourhood,  and  the  sphere  of  communication  is  widened. 
Certain  tracts  of  country  are  better  suited  to  the  growth  of 
particular  produce,  whilst  others,  either  from  their  vicinity 
to  the  places  from  which  the  rude  material  is  obtained,  or 
from  other  local  advantages,  become  celebrated  for  a  par- 
ticular species  of  manufacture.  Thus,  to  select  an  obvious 
instance,  hilly  regions  are  more  favourable  to  the  growth  of 
wool;  plains,  to  the  production  of  com.  In  the  neighbour- 
hood therefore  of  the  former,  cheaper  and  better  cloth  would 
be  found ;  in  that  of  the  latter,  cheaper  and  better  grain. 
As  soon  then  as  the  periodical  fairs  become  inadequate  to 
supply  the  continually  increasing  demand,  itinerant  traders 
appear,  who,  under  the  name  of  pedlars,  vend  the  wares  of 


Mercantile  Law.  245 

one  district  among  the  inhabitants  of  another ;  making,  by 
an  addition  to  the  price,  such  a  profit  as  may  remunerate 
them  for  their  lsJ:)our  and  risk.  The  occasional  stalls  of  the 
MVf  and  the  packs  of  the  pedlar,  are  followed,  and  soon,  in  a 
great  measure,  superseded,  by  the  establishment  of  perma- 
ment  shops;  the  proprietors  of  which  are  a  sort  of  middle-men 
between  the  producer  and  consumer,  purchasing  in  wholesale 
from  the  former  the  various  articles  which  may  chance  to  be 
in  request,  and  retaiUng  them  at  an  advanced  price  among 
the  inhabitants  of  their  own  immediate  neighbourhood.  As 
wealth  and  population  advance,  and,'  by  consequence,  demand 
increases,  it  becomes  necessary  to  add  to  the  stock  in  each 
particular  article,  until  at  length  it  is  found  expedient  to  con- 
fine the  trade  to  some  specific  class  of  goods ;  and  thus,  by 
degrees,  a  body  of  shopkeepers  is  created,  dealing  each  in  a 
particular  kind  of  commodities.  Again,  as  the  profit  of  the 
producer  depends  mainly  on  a  speedy  return  of  the  cost  of 
production,  of  course  those  who  could  purchase  the  largest 
quantities  would  be  able  to  procure  them  also  at  the  cheapest 
rate.  Hence  the  formation  of  another  class  of  intermediate 
tradesmen,  called,  distinctively,  wholesale  dealers^  or  ware- 
housemen, who,  being  possessed  of  a  larger  and  more  dis- 
posable capital,  buy  up  the  stocks  of  the  grower  or  manu- 
facturer, and  dispose  of  them  in  smaller  stocks  to  the  retail 
tradesmen  or  shopkeepers.  And  thus,  even  without  taking 
into  account  the  subdivision  of  mechanical  employment, 
which  keeps  at  least  equal  pace  with  the  increase  of  inter^ 
mediate  dealers,  the  steps  between  the  grower  and  consumer 
are  continually  multiplied. 

Now  the  transactions  between  the  proprietor  of  the  raw 
material  and  the  manufacturer,  between  the  manufacturer  and 
the  warehouseman,  and  between  this  latter  and  the  shop- 
keeper, suppose,  as  we  have  seen,  the  transfer  of  large  stocks, 
between  parties  for  the  most  part  resident  at  considerable 
distances.  The  transmission,  therefore,  of  the  purchased 
property  becomes  an  object  of  considerable  importance,  and 
one  which  in  early  times  would  necessarily  be  attended  with 
difficulty,  hazard,  and  expence.  In  an  industrious  community, 
however,  a  want  is  not  long  felt  before  it  is  supplied.  It  was 
natural,  therefore,  and  in  the  course  of  things,  that  individuals 
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should  present  themselves,  willing  for  a  reasonable  compen* 
sation  to  undertake  the  safe  conveyance  from  place  to  place 
of  whatever  goods   might  be    committed   to   their   charge. 
Originally  this  conveyance  would  be  by  waggons  overland,  and 
along  navigable  rivers  by  barges ;  but  as  trade  and  capital 
increase,  not  only  are  lighter  vehicles  invented  for  the  more 
expeditious  transmissions  of  lighter  goods  by  land,  but  arti* 
ficial  rivers  or  canals  are  formed,  connecting  the  districts  from 
which  the  raw  material  is  obtained  with  the  seats  of  manu- 
facture, and  these  again  with  the  distant  markets.    At  pre- 
sent, therefore,  the  inland  communication    is  kept  up  by 
waggons,  stage-coaches  and  vans ;  by  canal-boats  and  rivei^ 
barges;  the  proprietors  of  which  are  classed  indiscriminately 
under  the  uKme  o{  common  carriers.    The  owners  of  the  soil 
along  the  banks  of  these  rivers  and  canals  would  not  un- 
reasonably require  some  compensation  for  the  permission  to 
take  on  board  and  dischai^e  the  cargoes  of  the  vessels  which 
navigated  them ;  besides  which,  there  would  be  both  incon- 
venience and  risk  in  leaving  them  exposed  until  it  might  be 
convenient  to  remove  them.    Hence,  at  different  points  along 
the  line  of  communication,  wharfs  were  constructed,  at  which 
goods  might  be  deposited  for  loading  or  delivery,  the  pro- 
prietor or  wharfinger  undertaking  for  a  proportionate  remunera- 
tion, to  keep  them  safe  and  undamaged  until  they  were  carried 
away  to  their  destination. 

But  besides  this  overland  communication,  it  is  evident 
that  in  an  insular  country  like  this,  the  surroimding  seas 
would  early  be  made  subservient  to  the  purposes  of  traffic. 
The  coasting  trade  of  England  seems  indeed  to  have  been 
almost  coeval  with  first  efforts  of  her  industry;  and  con- 
stitutes at  this  day  one  of  the  most  important  appendages  to 
her  domestic  commerce.  It  is  to  the  exigencies  of  this  mode 
of  conveyance  that  we  owe  the  construction  of  ports,  quays, 
piers,* and  docks ;  and  when  these  are  wanting,  or  not  easily 
accessible,  another  class  of  men  steps  in,  who,  under  the 
name  of  lightermen,  undertake  the  unloading  of  vessels,  and 
the  transport  of  their  cargoes  to  the  wharf.  But  with  such 
advantages  as  England  possesses,  the  spirit  of  enterprise 
would  not  long  be  confined  to  her  own  shores.  The  same 
causes  which  have  been  alluded  to  as  producing  the  gradual 
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expansion  of  traffic  into  remoter  districts  of  the  same  country ; 
together  with  the  facilities  afforded  by  the  progressive  im- 
provements in  navigation,  would  operate  in  a  precisely  similar 
manner  to  extend  those  dealings  to  the  inhabitants  of  other 
countries.  Thus,  for  example,  the  flax  of  Ireland,  and,  con- 
sequently, its  linens,  were  found  to  be  better  than  those  of 
England ;  whilst  the  woollen  cloths  of  England  claimed  a  like 
superiority  over  those  of  Ireland.  The  latter  were  desirable 
for  their  warmth ;  the  former  for  their  cleanliness  and  ele- 
gance ;  and  hence  an  interchange  naturally  took  place  of  the 
surplus  woollen  cloths  of  the  one  for  the  surplus  linen 
falnics  of  the  other.  The  same  observation,  carried  onward, 
applies  to  the  wines  of  France  and  Portugal,  the  silks  of 
Italy,  the  hides  and  timber  of  the  Baltic.  Stimulated  by 
wealth,  adventure,  and  the  thirst  of  gain,  commerce  rapidly 
extends  itself.  Lands  more  and  more  remote  are  sou^t, 
either  as  a  vent  for  the  superfluities  of  a  busy  and  over- 
stocked community,  or  for  the  gratifications  which  they 
are  able  to  minister  to  its  real  or  artificial  wants.  Colonies 
are  formed ;  plantations  established  ;  and  the  whole  civilized 
world  becomes  at  length  a  general  mart,  each  country  con- 
tributing to  the  common  stock  either  the  choicer  productions 
of  its  soil,  or  the  works  of  its  superior  skill.  The  juice  of  a 
leaf  gathered  in  the  remotest  nation  of  the  East,  and  sweet- 
ened by  the  pith  of  a  reed  grown  in  the  islands  of  the  western 
ocean,  now  forms  the  ordinary  beverage  of  every  class  in 
England.  On  the  other  hand,  the  cotton  cloths  manufactured 
here  are  worn  by  the  inhabitants  of  the  tropics ;  the  wool- 
lens by  men  who  border  on  the  arctic  regions.  The  ma- 
terial out  of  which  the  former  is  fabricated  is  fetched  from 
Brazil,  from  the  East  Indies,  and  from  the  islands  of  the 
Spanish  main.  It  is  dyed  by  the  juice  of  an  herb^  which 
flourishes  in  Beng^,  and  the  bbod  of  an  insect  *  which  is 
reared  in  Mexico.  Experience,  indeed,  has  shewn  that  the 
transmii^on  of  commodities  by  sea  is  both  easier,  cheaper, 
and  more  expeditious  than  that  by  land ;  and  thus  the  ocean, 
which  seemed  the  barrier  to  social  intercourse,  serves  rather 
to  connect  and  unite  the  families  of  the  earth.    The  interest 
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and  magnitude  of  the  topic  will  be  an  excuse  for  this  brief 
digression.  But  our  limits  forbid  us  to  extend  it ;  and  we 
return.  The  owners  of  ships,  by  the  medium  of  which  this 
wide  and  beneficial  intercourse  is  carried  on,  constitute  the 
last,  the  most  numerous,  and  the  most  important  class  of 
public  carriers.  Immediately  connected  with  these  is  another 
and  highly  influential  body  of  men,  who  are  designated  par 
excellence  by  the  name  of  merchants.  Originally,  of  course, 
the  ship-owner  and  the  merchant  were  one ;  but  the  separa- 
tion must  have  taken  place  at  a  very  early  period.  The  ad- 
venturer who  had  brought  home  a  cargo  of  foreign  products 
would  soon  learn  to  release  himself  from  the  risk,  the 
trouble  and  delay  of  dealing  them  out  in  small  portions,  by 
disposing  of  the  whole  at  a  much  inferior  rate  to  some  one 
who  was  willing  for  the  profit  to  submit  to  the  inconvenience. 
This  latter,  if  the  speculation  answered,  would  then  employ 
the  owner  of  the  vessel  to  procure  and  bring  over  for  him 
another  cargo  of  the  same  or  like  commodities.  His  next 
step  would  be  establish  on  his  own  account  a  connexion 
in  the  foreign  market,  to  purchase  the  goods  and  supply  the 
funds  himself,  and,  in  short,  to  take  upon  him  the  whole  risk 
of  the  adventure,  hiring  merely,  for  a  stipulated  reward,  the 
services  of  the  ship-owner  in  transporting  the  cargo.  The 
same  observations  will  apply  mutatis  mutandis  to  the  export 
trade.  There,  also,  the  merchant  would  by  degrees  step  in 
between  the  grower  or  manufacturer  and  the  ship-owner, 
would  take  the  risk  and  profit  of  the  sale  in  the  foreign 
market,  and  employ  the  proprietor  of  the  vessel  simply  as 
his  carrier.  At  this  day,  therefore,  ship-owners,  whether  en- 
gaged in  the  coasting  or  the  foreign  trade,  are,  in  effect, 
public  carriers  by  water.  The  same  general  principles, 
therefore,  which  apply  to  carriers  by  land,  equally  govern 
them.  There  are,  however,  many  and  very  important  re- 
gulations arising  out  of  the  relation  of  the  ship-owner  and  the 
merchant,  which  form  a  peculiar  code  affecting  them  alone. 
The  engagements  which  they  enter  into  are,  for  the  most 
part,  the  subject  of  special  contracts,  attested  by  formal  in- 
struments called  charter-parties.  Sometimes  the  whole  vessel 
is  taken  into  the  service  of  the  merchant  for  a  definite  period, 
or  a  particular  voyage.     In  this  case,  he  either  takes  entirely 
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Qpon  himself  the  temporary  controul  and  ownership,  or  leav- 
ing the  possession  to  the  proprietor,  has  merely  the  use  and 
benefit  of  it  for  the  stowage  of  his  goods.  In  the  former  case 
he  is  called  the  charterer  or  hirer ;  in  the  latter,  the  freighter 
of  the  ship.  Sometimes,  again,  he  stipulates  merely  for  the 
use  of  a  part  of  the  vessel,  agreeing  to  pay  for  the  freight  or 
carriage  of  his  goods  after  the  rate  of  their  tonnage.  In  this 
case  no  charter-party  is  executed ;  but  when  the  goods  are 
put  on  board,  an  instrument,  termed  a  bill  of  lading,  is  ten- 
dered by  the  shipper  to  the  commander  for  his  signature. 
By  this  document  the  latter  acknowledges  the  receipt  of  the 
goods  on  board,  and  engages  to  carry  them  safely  and  deliver 
them  in  good  order  to  the  person  to  whom  they  are  consigned. 
A  counterpart  of  the  bill  of  lading  is  immediately  transmitted 
to  the  consignee,  another  is  delivered  to  the  master  of  the 
▼essel,  and  the  original  remains  with  the  shipper,  each  of  the 
other  parts  being  void  on  fulfilment  of  the  terms  of  one.  The 
property  in  the  goods  specified  may  be  transferred  by  the 
indorsement  and  delivery  of  this  instrument,  and  the  first 
bona  fide  indorsee  has  the  priority  of  claim.  Without  enter- 
ing farther  into  details,  which  would  be  manifestly  inconsis- 
tent with  our  present  design,  we  may  content  ourselves  with 
observing,  what  indeed  is  sufficiently  obvious,  that  in  trans- 
actions so  extensive  many  difficult  and  important  questions 
are  involved.  Nor  is  this  all.  The  proprietor  of  the  vessel, 
for  the  most  part,  delegates  the  command,  and  the  conduct 
of  the  voyage,  to  some  professional  seaman  ;  and  hence  new 
relations  spring  up  —  between  the  owner  and  commander, 
and  between  the  commander  and  the  subordinate  officers 
and  crew  —  also  governed  by  peculiar  rules  and  usages,  or 
forming  the  subject  of  express  agreements.  When  to  this 
we  add  the  regulations  as  to  the  registry  and  transfer  of 
ships,  pilots,  ports,  docks,  customs  and  other  dues,  the 
usages  of  foreign  countries  to  which  ours  must  in  some  de- 
gree be  accommodated,  and  the  rules  which  relate  to  partial 
losses  and  expences  of  necessary  repair,  with  the  assessment 
of  the  proportionate  contributions  under  the  name  of  average  ; 
and,  lastly,  the  raising  of  money  for  these  and  other  purposes 
by  the  hypothecation  of  the  vessel,  called  bottomry,  or  of  the 
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goods*  called  respondentia,  a  subject  opens  upon  us  apparently 
as  intri^te  as  extensive. 

It  has  been  intimated  that  the  ship*owner  contracts  to  con- 
vey the  goods  in  safety.  His  engagement,  however,  is  quali- 
fied with  a  wide  exception  as  to  the  perils  of  the  sea»  and 
the  acts  of  the  king's '  enemies.  For  any  loss  which  may 
arise  from  wreck,  tempest  or  capture,  he  is  not  responsible. 
It  is  evident,  therefore,  that  the  freighter  as  well  as  the  owner 
of  the  vessel  is  subject  to  considerable  risk  in  every  voyage. 
The  cargo  of  the  former,  and  the  vessel,  stores,  and  tackle  of 
the  latter,  may  be  lost  or  damaged  by  violence  or  accident ; 
but  besides  this  the  ship-owner  is  exposed  to  loss  arising  out 
of  the  fraud,  wilful  negligence  or  other  misconduct  of  his  cap- 
tain and  crew,  for  the  consequences  of  whose  acts  he  is  also 
answerable  to  the  freighter.  Out  of  these  risks  and  the  in- 
jurious consequences  which  resulted  from  them  to  individuals, 
a  practice  has  arisen  of  great  and  acknowledged  utility.  A 
number  of  persons  stipulate,  in  consideration  of  a  premium 
varying  with  the  risk,  to  insure  at  their  joint  hazard  both  the 
ship-owner  and  the  merchant  against  all  or  any  of  these  con- 
tingencies. An  instrument  is  drawn  up  attesting  the  con- 
tract, and  called  a  polio/  of  insurance,  at  the  foot  of  which 
those  who  are  willing  to  take  part  in  the  speculation  sub- 
scribe their  names,  and  are  thence  called  underwriters.  At 
what  period  this  most  valuable  usage  sprung  up  does  not 
exactly  appear^  It  has,  however,  an  undoubted  claim  to 
great  antiquity ;  for  we  find  honourable  mention  made  of  it 
in  the  preamble  to  the  stat.  43  Eliz.  c.  12.  *'  By  means  of 
policies  of  insurance,"  says  the  legislature  of  that  day,  **  it 
Cometh  to  pass  upon  the  loss  or  perishing  of.  any  ship  there 
followeth  not  the  undoing  of  any  man,  but  the  loss  lighteth 
rather  easily  upon  many  than  heavily  upon  few,  and  rather 
upon  them  that  adventure  not,  than  those  that  do  adventure ; 
whereby  all  merchants,  especially  of  the  younger  sort,  are 
allured  to  venture  more  vrillingly  and  more  freely."  But  in 
order  to  entitle  himself  to  these  advantages,  the  party  insured 
must  act  towards  the  insurer  with  perfectly  good  faith.  He 
must  make  no  false  representations  —  conceal  no  defects. 
The  vessel  must  be  in  every  respect  fit  for  sailing,  or,  as  it  is 
technically  termed,  sea-worthy.     She  must  enter  upon  the 
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voyage  specified  in  the  policy,  and  no  other.  There  must  he 
DO  intentional  deviation  from  the  line  of  that  voyage.  In 
short,  no  risk  must  be  incurred  which  might  not  fairly  be  con- 
templated by  those  who  bind  themsdves  to  the  indemnificar 
tioB.  When  these  conditions  are  fulfilled,  nothing  can  jreiease 
the  insurers  from  the  liability  which  they  have  voluntarily 
incurred ;  and  it  is  n^atter  of  honest  piide  to  this  country, 
that  the  scrupulous  punctuality  with  which  Uiese  engage- 
meota  have  generally  been  fulfilled,  has  been  an  inducemeut 
to  foreign  traders  to  effect  their  policies  by  preference  in 
England. 

The  fiscal  regulations  of  this  country  as  to  the  duties  im- 
posed on  goods  imported  for  home  consumption,  and  remitted 
as  to  goods  which  are  again  exported^  have  led  to  a  practice 
now  prevailing  to  a  great  extent,  and  which  it  is  necessary  in 
the  prosecution  of  our  plan  to  advert  to*-^we  mean  the 
system  of  warehousmg.  But,  without  entering  into  particu- 
lars, it  is  enough  for  the  present  to  state,  Uiat  payment  of  the 
duty  on  specified  articles  is  not  exacted  at  die  time  of  im- 
portation— that  upon  a  bond  given  by  the  importer  in  double 
the  value  of  the  duty  for  payment,  if  required,  at  the  expira- 
tion of  a  definite  period,  he  receives  from  the  officer  of  die 
customs  or  excise  a  warrant  permitting  him  to  land  the  goods 
(which  are  specifically  enumerated  in  the  instrument)  and  to 
deposit  them  in  the  warehouses  attached  to  the  dock.  They 
are  then  said  to  be  in  bond.  The  importer,  though  he  has 
not  actual  possession  of  the  goods,  has  access  to  them  for 
the  purpose  of  inspection  or  sale,  and  the  warrant  serves  as 
the  symbol  of  his  property.  By  the  indorsement  and  de- 
livery of  this  document  he  may  effect  as  valid  and  complete  a 
sale,  as  by  the  actual  corporeal  delivery  of  the  goods  for 
which  it  is  substituted.  Before  we  quit  this  subject  it  may  be 
as  well  to  mention  that  besides  these  public  warehouses,  there 
are  others  belonging  to  individuals,  who  derive  a  profit,  as 
iDarehoutemen,  from  permitting  the  deposit,  and  undertaking 
the  safe  custody  of  goods,  which  it  may  not  be  convenient  for 
the  owner  imm^iately  to  dispose  of. 

The  incidents  which  belong  to  the  transfer  and  delivery  of 
commodities,  with  the  various  mercantile  occupations  thence 
arising,  have  now  been  noticed  as  accurately  as  the  narrow 
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limits  of  an  article  permit.  It  follows  that  we  glance  as  cursorily 
over  those  which  relate  to  the  payment.  The  basis  of  traffic 
being,  as  we  have  said,  reciprocity  of  advantage,  it  might  be 
expected  that  no  one  would  be  willing  to  part  with  the  pos- 
session of  his  goods  without  securing  an  immediate  equi- 
valent. It  viras  on  this  natural  supposition  that  money  was 
introduced;  and  without  doubt  the  invariable  practice  an- 
ciently was,  as  the  general  rule  still  is,  that  payment  should 
be  contemporaneous  with  delivery.  Various  causes,  how- 
ever, of  which  it  is  enough  to  particularise  competition,  and 
the  insufficiency  of  the  actual  currency  for  the  increasing 
transactions  of  trade,  gradually  introduced  the  system  of 
credit  —  and  it  has  now  become  in  many  branches  of  trade, 
an  established  usage,  in  all  it  is  a  frequent  practice,  to  allow 
an  interval  between  payment  and  delivery,  either  fixed  by  the 
terms  of  the  bargain  or  the  understood  course  of  dealing, 
or  left  in  some  degree  to  the  discretion  of  the  parties.  In 
giving  credit  the  seller  parts  with  goods,  trusting  in  the 
will  and  ability  of  the  buyer  to  pay  the  price  of  them  at 
some  future  time.  When,  therefore,  it  is  considered  how 
often  the  will  is  tainted  with  dishonesty,  and  the  ability 
affected  by  unforeseen  contingencies,  it  is  easy  to  perceive  how 
frequent  occasion  must  be  given  to  the  interference  of  muni- 
cipal authority.  Accordingly,  we  shall  find  that  a  great 
part  of  the  code  of  mercantile  jurisprudence  is  occupied  with 
the  various  modes  of  enforcing  payment,  or  obtaining  in  some 
way  remuneration  to  the  cr^itor.  It  happens,  not  un- 
frequently,  that  the  tradesman,  not  considering  the  buyer 
trustworthy,  refuses  to  give  him  credit,  except  upon  the 
gtiarantee  of  some  third  person,  who  makes  himself  respon- 
sible for  the  debt,  in  case  of  the  buyer's  default.  And  that 
no  undue  advantage  may  be  taken  of  promises  hastily  and 
incautiously  made  by  persons,  whose  only  interest  in  the 
transaction  was,  perhaps,  a  wish  to  do  a  friendly  office,  the 
legislature  requires  among  other  things,  that  this  pledge,  in 
order  to  bind  the  party  giving  it,  shall  be  in  writing. 

It  would  obviously  be  desirable  for  the  tradesman  who  had 
given  credit  for  goods,  to  obtain  from  his  debtor  a  distinct 
promise  to  pay  the  sum  actually  due,  with  an  acknowledg- 
ment that  he  had  received  the  value  for  it.     Such  a  promise, 
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reduced  fonnally  into  writing,  and  signed  by  the  debtor/ 
would  at  once  dispense  with  all  proof  of  the  items  com- 
posing the  demand,  and  of  the  price  and  delivery  of  the 
articles.  Hence,  probably,  the  introduction  of  promissory 
notes,  the  form  and  effect  of  which  is  precisely  what  we  have 
stated.  He  who  gives  the  note  is  called  the  maker;  he  in 
whose  favour  it  is  given,  the  payee.  As  to  the  period  of  pay^ 
ment  they  vary ;  some  being  due  on  demand,  others  at  the 
expiration  of  a  specified  time  from  the  date.  But  there  is 
another  advantage  attending  these  securities,  of  at  least  equal 
importance  with  those  which  have  been  mentioned.  In  a 
trading  community,  where  the  quick  return  of  capital  is  a 
matter  of  great  consequence,  it  is  evident  that  independently 
of  the  risk  incurred  by  giving  credit,  a  partial  loss  would  be 
sustained  by  the  mere  delay  of  payment,  unless  it  were  in 
some  way  provided  against  A  profit  may  be  obtained  from 
the  employment  of  money ;  and  he,  therefore,  who  advances 
it  to  another,  or,  which  is  in  effect  the  same,  forbears  to  call 
for  it  when  due,  is  entitled  to  receive  from  that  other  such  a 
remuneration  as  the  use  of  it  for  the  time  would  be  worth. 
This  remuneration,  which  is  known  by  the  name  of  interest, 
like  the  profit  upon  all  other  commodities,  would  vary,  if  left 
to  its  osm  operation,  according  to  the  value  of  money  in  the 
market.  It  has  been  found  expedient,  however,  to  limit  it  by 
law  to  the  rate  of  five  for  the  use  of  every  100  for  one  whole 
year.  Now  by  means  of  a  promissory  note  the  creditor  has 
it  in  his  power  to  stipulate  for  the  payment  of  interest  as 
well  as  principal^  and  in^  general  takes  care  so  to  express  it  in 
the  body  of  Uie  note.  Even  when  he  omits  to  do  so,  the  law 
taking  notice  of  the  usage^  assigns  it  as  due ;  where  the  note 
is  made  payable  on  a  day  certain,  from  that  day ;  where  it  i^ 
made  payable  on  demand,  from  the  time  of  demand.  But 
though  a  good  and  valuable  security  for  his  debt,  a  promissory 
note  was  no  further  available  to  the  holder  for  the  purposes  of 
commerce.  Originally  the  maker  was  liable  to  none  but  the 
payee.  The  instrument  was  not  transferable,  and  therefore 
not  convertible  into  cash.  Nevertheless,  by  degrees  the 
practice  grew  up  of  passing  it  from  hand  to  hand,  and  assign- 
ing over  (of  course  in  consideration  of  some  equivalent)  all 
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Us  rights  and  liabilities  to  the  holder  for  the  time  being — a 
practice  which»  though  long  discottntenanced  by  tiie  law,  at 
length  received  a  statutory  sanction. 

The  practice  of  negociating  promissory  notes  was  derived 
from  that  which  had  always  prevailed  as  to  another  and  more 
important  instrument,  long  introduced  into  commercial  trans- 
actions muder  the  name  o(  ^  bill  of  exchange.  This  may  be 
properly  described  as  a  written  order  or  request,  addressed  by 
(me  person  to  another,  directing  the  latter  to  pay  on  account 
of  the  former,  to  some  third  person  or  his  order,  a  certain  sum 
of  money  at  a  time  therein  specified.  The  person  who  gives 
die  order,  k  called  the  drawer  of  the  bill ;  he  to  whom  it  is 
directed,  the  drawee ;  and  he  in  whose  favor  it  is  made,  the 
pm/ee.  It  is  made  payable  mther  at  sight,  or  at  so  many  days 
or  months  after  sight,  or  at  so  many  days  or  months  after 
date.  It  is  called  a  foreign  bill  when  drawn  by  a  person  re- 
sideat  abroad  on  his  correspondent  in  England,  or  conversely 
an  inland  bill,  when  both  parties  reside  in  this  country.  In 
drawing  foreign  bills  of  exchange,  it  is  customary  to  give  two 
or  three  of  the  same  tenor  and  date,  to  guard  against  unfore^ 
seen  but  probable  casualties ;  in  which  case  it  is  mentioned 
in  the  body  of  die  bill,  that  it  is  the  1st,  2nd,  or  Sd  bill  of  ex- 
change, either  of  which  being  paid,  the  rest  become  void.  It 
is  generally  said  that  bills  of  exchange  were  invented  by  mer- 
chants resident  in  different  countries,  for  the  more  easy  and 
safe  remittance  of  money  from  the  one  to  the  other,  and  that 
from  thence  it  was  subsequently  extended  to  eommercia}  trans- 
actions within  this  kingdom.^  Undoubtedly  the  method  is  not 
indigenous  with  us,  and  seems  to  have  been  borrowed  from 
countries  which  preeeded  us  in  the  pursuit  of  commerce,  hsr 
ttsefUbess  also  as  a  mode  of  remittance  is  sufficiently  evident ; 
for  to  take  the  instance  given  by  Blackstone,  *'  If  A.  live  in  . 
JamsHca  and  owe  B.  who  lives  in  Engknd  1000/.,  now  if  C. 
be  going  from  England  to  Jamaica,  he  may  advance  B.  this 
IOOO1&,  and  take  a  hill  of  exchange  drawn  I^  B.  in  England 
upon  A.  in  Jamaica,  and  receive  it  when  he  comes  thither : 
thus  B.  receives  his  debt  at  any  distance,  of  pfac^  by  trans- 
ferring it  to  C,  who  carries  over  his  money  in  paper  credit, 
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without  tke  risk  of  robbery  or  loss/'  ^  Still  it  is  more  proba- 
ble^ that  the  practice  of  using  bills  for  foreign  remittance 
was  an  extension  of  that  which  already  prevailed  in  inland 
transactions^  than  that  this  latter  was  adopted  from  the  ex^ 
ample  of  the  former^  Nothmg  could  be  more  natural^  when 
the  system  of  credit  was  once  established,  than  that  the 
trader,  whose  available  funds  might  not  be  sufficient  to  pay 
ready  money  for  a  commodity  which  he  was  desirous  of  pur- 
ckasingy  should  tender  to  the  seller  an  order  for  payment 
on  some  other  on  whom  he  had  a  chum  to  an  amount  cover- 
ing the  price  of  his  present  purchase.  By  this  contrivance 
the  sell^  had  also  an  additional  security  for  the  payment. 
It  was  probable  the  drawee  might  hcmor  the  bill,  and  at  its 
maturity,  pay  the  money ;  and  if  he  did  not,  the  drawer  would 
stiH  be  liable  for  the  amount.  It  afforded  him  also  an  expe- 
ditious and  summary  remedy  against  the  latter ;  for  as  in  the 
case  of  a  promissory  note,  so  in  a  bill  of  exchange,  it  is  unne- 
cessary to  prove  the  consideration  for  which  it  is  given.  Of 
course  the  payee  would  take  an  early  opportunity  of  ascer- 
taining from  the  drawee,  whether  he  would  undertake  to  sa- 
tisfy the  bill  at  the  expiration  of  the  specified  time.  If  he 
ccmsented,  and  signified  his  acceptance,  either  by  writing 
upon  the  bill  or  otherwise,  he  was  then  termed  the  acceptor, 
and  immediately  became  liable  as  such  for  the  amount,  not 
only  to  the  payee,  but  to  the  drawer  also,  whose  title  to  give 
the  order  he  by  this  act  admitted'.  Precisely  in  the  same 
manner  as  the  payee  had  been  induced  to  take  this  bill  or 
order  in  payment,  another  might  be  wiUing  to  accept  it  from 
him  in  the  purchase  of  other  commodities,  and  as  it  purported 
to  be  payable  to  his  order  as  well  as  to  himself,  he  signified 
that  order  by  the  indorsement  of  his  name.  The  bill  might 
Aus  be  passed  from  hand  to  hand,  ismd  would  increase  in 
value  by  each  Successive  transfer,  inasmuch  as  the  holder  had 
a  claim,  not  only  upon  the  original  parties  to  the  bill,  but 
also  on  every  preceding  indorser,  each  of  whom  guaranteed  the 
payment  of  all  who  followed  him,  in  case  of  default  by  the 
person  primarily  liable.  Though  the  payee  in  general,  as  we 
have  81^^  presents  the  bill  for  acceptance,  yet  where  distance 
or  other  causes  interfere  to  prevent  this,  any  subsequent 
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holder  may  do  so  at  any  time  daring  the  period  of  its  cur- 
rency. Occasionally  when  the  drawee  refuses  to  accept,  some 
other  person,  not  a  party  to  the  bill,  for  the  credit  of  the 
drawer,  or  some  one  of  the  indorsers,  voluntarily  undertakes  to 
pay  it  when  at  maturity ;  such  person  is  termed  an  acceptor 
supra  prote9t,  or  more  generally  an  acceptor  for  tumor,  and  be- 
comes responsible  to  all  whose  claim  upon  the  bill  extends  to 
the 'party  for  whose  honor  it  has  been  accepted.  Originally, 
perhaps,  the  use  and  operation  of  bills  of  exchange  were  con- 
fined to  the  case  which  we  have  supposed ;  but  as  the  trans- 
action was  founded  on  a  supposition  that  the  drawee  either 
had  in  his  possession  funds  of  the  drawer,  or  was  in  his  debt 
to  the  amount  of  the  sum  specified,  it  was  by  no  strained  ap- 
plication that  it  became  usual  in  the  bargains  of  commercial 
men,  for  the  seller  to  draw  a  bill  on  the  buyer,  payable  to  his 
own  order,  for  the  price  of  the  goods  sold,  which  bill  the  latter 
immediately  accepted.  The  effect  of  this  arrangement,  which 
is  now  frequently  adopted  is  this :  —  The  buyer  is  not  called 
upon  for  actual  payment  in  cash,  until  the  maturity  of  the 
bill ;  or  in  other  words,  he  has  credit  for  that  time,  whilst  at 
the  same  time  the  seller  has  not  only  an  available  security  for 
his  debt,  but  can  at  any  time,  by  indorsing  his  name,  and  there- 
by adding  his  own  guarantee,  dispose  of  the  bill  and  convert  it 
into  value.  Neither  was  it  any  great  stretch  of  the  principle 
of  these  negotiable  securities,  that  one,  who  had  consigned 
goods  to  another  to  be  sold  on  his  account,  should  draw,  and 
that  the  consignee  should  accept,  before  the  goods  were  dis- 
posed of,  perhaps  even  before  they  were  received,  bills  for  a 
sum  short  of  their  estimated  value,  on  the  reasonable  supposi- 
tion that  before  they  became  due,  the  acceptor  would  have 
procured  by  the  sale  funds  adequate  to  meet  his  liability. 
Thus  far  the  use  of  bills  was  certainly  natural,  and  perhaps 
warranted  by  general  convenience.  But  the  facility  of  nego- 
tiation has  given  rise  of  late  years  to  practices  which  are  not 
only  a  departure  from  the  original  purpose  of  these  useful  in- 
struments, but  which  are  liable  also  to  an  abuse,  injupous  to 
the  real  interests  of  trade.  It  has  been  already  said  that  the 
jose  of  money  for  a  given  period  is  always  of  some  value  in 
the  market ;  and  where,  as  in  this  country,  it  is  plentiful. 
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persons  are  always  to  be  found  who  are  willing  to  advance  it 
for  the  sake  of  the  interest.  Now  to  give  cash  for  a  bill  not 
due,  is  in  effect  to  advance  so  much  money,  and  the  person 
cashing  it  is  entitled  to  interest  for  the  time  which  must 
elapse  before  it  becomes  due.  Subject,  therefore,  to  the  de- 
duction of  this  sum,  which  is  termed  the  discount^  the  holder 
of  a  good  bill  may  at  any  time  obtain  the  value  of  it  in  specie. 
Thus  by  an  easy  transition  it  becomes  an  instrument  for  the 
raising  of  money :  for  suppose  A.  wishes  to  procure  100/.  but 
is  conscious  that  his  own  credit  is  not  sufficient  for  obtaining 
it  by  loan,  he  applies  to  some  friend  whose  credit  stands 
higher,  to  accept  a  bill  drawn  by  himself,  payable  perhaps 
at  the  end  of  three  months,  undertaking  either  to  sujpply 
the  funds  necessary  for  paying  it  when  due,  or  in  the  mean- 
time to  provide  for  it  in  some  other  way.  The  bill  so  accepted 
(and  which,  from  the  mode  of  procuring  it,  is  called  an  accom- 
tnodation  bill,)  he  now  takes  to  some  monied  man,  who  cashes 
it,  and  thereby  puts  him  into  immediate  possession  of  the 
sum  wanted,  minus  the  small  deduction  for  discount,  or  in 
other  words,  lends  him  that  sum  for  three  months  upon  the 
personal  security  of  the  acceptor  and  himself.  This  may 
serve  as  one  instance  out  of  many ;  for  to  enumerate  all  the 
purposes  to  which  bills  of  exchange  are  made  subservient 
would  exceed  our  limits.  Suffice  it  to  say,  that  they  enter 
into  almost  every  transaction  of  trade,  and  are  not  only,  as 
was  their  original  intention,  the  ordinary  instruments  of  pay- 
ment, but  the  general  media  for  the  procuring  of  temporary 
loans. 

Bills  may  of  course  be  cashed  by  all  who  have  money  at 
command.  There,  is,  however,  a  distinct  class  of  men,  whose 
peculiar  business  it  is  to  deal  with  money  as  an  article  of 
profit.  The  origin  of  bankers  seems  to  have  been  twofold. 
In  the  insecurity  of  property  which  prevails  in  countries  im- 
perfectly civilized,  it  was  a  natural  and  very  common  practice 
for  those  who  had  accumulated  a  sum  of  money  to  place  it 
for  safe  custody  in  the  hands  of  some  opulent  tradesman  of 
undoubted  credit.  Of  course  he  would  not  suffer  the  money 
to  be  idle,  but  would  employ  it  as  capital  in  trade,  taking  Care 
to  retain  in  his  hands  sufficient  to  answer  the  calls  of  the 


258  Mercantile  Law. 

owner.  At  the  Mtme  time  the  ei:ttavagaiice  and  necessities  of  the 
landed  proprietors  continuallly  com|>elled  them  to  borrow  from 
the  wealthy  tradestnan,  even  at  an  exorbitant  rate  of  interest. 
By  degrees  also  the  monied  men  found  it  equally  advanta- 
geous, without  embarking  in  trade  themselves^  to  lend  out 
capital  to  others  who  were  willing  to  do  so,  upon  such  terms 
as  might  enable  both  to  derive  a  profit  from  the  employment 
of  it.  A  separation  thus  took  place  of  the  tradesman  and  the 
monied  capitalist,  and  the  receiving  of  deposits  and  advan- 
cing of  money  on  security,  which  the  latter  began  publicly  to 
profess,  became  a  distinct  and  lucrative  business.  Again,  in 
the  infancy  of  foreign  commerce,  it  was  usual  for  the  mer- 
diants  of  difibrent  countries  to  repair  in  person  to  the  great 
fairs  and  markets,  where  the  principal  transactions  were  car- 
ried on.  At  that  time  payments  were  made  in  specie,  and 
each  merchant  having  only  the  money  current  in  his  own 
country  or  uncoined  metal,  there  was  a  difficulty  in  efiecting 
the  exchange.  Hence  it  became  a  gainful  trade  to  give  the 
current  money  of  the  place,  or  such  other  money  as  the  i^er- 
chant  might  wish  for,  in  exchange  for  foreign  coin  or  bullion, 
and  the  person  who  carried  on  this  traffic,  having  stalls  or 
benches  (banques)  upon  the  places  of  commercial  resort,  were 
thence  called  bankers.  Of  course,  if  a  substantial  and  well- 
kno<9m  merchant  applied  to  them  for  money,  these  men  would 
not  hesHate  foi*  an  adequate  consideration  lo  fumidi  him  with 
it  in  the  way  of  loan,  and  thutt  by  degrees  the  practice  grew 
up  alnof^  them  of  making  advances  on  mercantile  securities. 
But  whatever  might  be  the  origin  of  the  system,  the  bankers 
of  this  day  form  a  very  important  section  of  the  mercantile 
community.  Their  profit^  as  we  have  seen,  is  derived  from 
the  advantageous  employment  of  capital  in  the  way  of  loan ; 
and  these  loans  are  made  either  on  personal  security  by  bond, 
grant  of  annuity,  promissory  note  or  Ull,  or  on  security  of 
bind  by  mortgage,  or  of  goods  by  pledge.  But  the  most  ex- 
tensive and  perhaps  the  most  profitable  mode  in  which  bankers 
employ  their  capitod,  is  in  the  discounting  of  bills.  A  sketch 
of  the  mode  of  deding  between  a  London  banker  and  his  cus* 
tomer  will  at  once  illustrate  the  mutual  advantages  of  the 
systerii,  and  convey  the  requisite  information  to  the  reader. 
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A  tradesman  makes  a  deposit  with  a  banker,  who  thereupon 
enters  his  name  in  his  books,  or  as  it  is  technically  termed, 
opens  an  account  with  him.  Each  day  the  tradesman  sends 
to  the  bank  whatever  cash  or  bills  are  received  in  the  course 
of  his  business.  These  are  placed  to  his-  credit  in  account, 
the  bills,  if  not  at  maturity,  being  entered  short,  i.  e.  in  a  co^ 
Inmn  short  of  that  in  which  the  cash  receipts  are  entered,  to 
be  carried  into  this  latter  column,  if  subsequently  paid.  On 
the  other  hand,  the  customer  makes  no  payment  but  through 
the  medium  of  his  banker.  If  bills  are  brought  him  to  accept, 
he  makes  them  payable  at  his  bankers  ;  if  payment  is  required 
in  cash,  he  gives  a  cheque  or  order  upon  his  banker  for  the 
amount.  These,  when  presented  at  the  bank,  are  immediately 
honoured,  and  the  sums  paid  upon  them  are  debited  to  the 
customer  in  account.  Again,  if  the  latter  wants  cash  for  d 
bill,  he  sends  it  to  the  bank,  where  it  is  immediately  dis- 
counted. If  his  credit  be  good,  the  banker  will  even  permit 
him  occasionally  to  over-draw  his  account,  taking  his  pro- 
missory note  or  bill  for  the  balance.  These  securities  again 
he  will  renew,  when  at  maturity,  by  taking  a  fresh  note  or  bill, 
with  this  difference  only,  that  this  latter  he  cashes,  and  de- 
biting his  customer  will  the  bill  due,  he  places  to  his  credit 
the  sum  for  which  the  substituted  bill  is  drawn  minus  the  dis- 
count, which  constitutes  his  profit  in  the  transaction.  When, 
however,  the  balance  is  considerable,  he  requires  further  and 
more  efiectttal  security,  either  by  mortgage,  or  more  generally 
by  pledge.  Thus  it  is  that  the  holder  of  a  bill  6f  lading  a 
dock-warrant,  or  other  ihstrument  of  a  like  nature,  firequenily 
deposits  it  with  his  banker  on  account  of  advances  either 
made  or  to  be  made ;  for  jas  the  property  which  these  docu- 
ments represent  cannot  be  transferred  tnthout  the  possession^ 
of  them,  they  are  an  effectual  s^tffity  for  repayment  to  the 
amount  which  that  property  is  worth.  Thus  the  banker  has 
the  use  of  the  floating  balance,  when  it  is  in*  his  favor,  and  the 
profit  to  be  ebtaitted  by  discounting :  the  customer,  besides  the 
regular  keeping  of  his  accounts,  has  the  advantage  of  safe 
custody  for  his  lAoney,  the  convenience  of  remittance,  and  « 
ready  means  of  obtaining  cash  when  he  is  in  want  of  it.  Th^ 
tiunsactioni  of  London  bankers,  though  necessarily  much 
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complicated,  are  carried  on  with  great  punctuality  and  ex- 
actness. They  are  also  considerably  simplified  by  a  method 
which  they  have  by  common  consent  adopted,  called  clearing, 
which  method  is  this : — At  half  past  three  o'clock  a  clerk  from 
each  banker  attends  at  a  place  called  the  clearing-house, 
where  he  brings  all  the  drafts  on  the  other  bankers,  which 
have  been  paid  into  his  house  that  day,  and  he  desposits  them 
into  their  proper  drawers  (a  drawer  being  here  allotted  to  each 
banker) ;  he  then  credits  their  accounts  separately  with  the 
articles  which  they  have  against  him,  as  found  in  the  drawer. 
Balances  are  then  struck  from  all  the  accounts,  and  the 
claims  transferred  from  one  to  another,  until  they  are  so 
wound  up  and  cancelled  that  each  clerk  has  only  to  settle 
with  two  or  three  others,  and  their  balances  are  immediately 
paid.  Such  drafts  as  are  paid  into  a  banker's  too  late  for 
clearing,  are  sent  to  the  houses  on  which  they  are  drawn,  to 
be  marked,  which  is  understood  as  an  engagement  that  they 
will  be  paid  the  next  day. 

The  course  of  dealing  among  country  bankers  (for  there  are 
banks  established  in  almost  every  provincial  capital  and  trading 
town)  is  somewhat  different ;  with  them  it  is  not  an  uncommon 
practice  to  allow  an  interest  upon  deposits,  and  on  the  other 
hand  to  charge  a  commission  for  their  trouble.  Again,  many 
instead  of  cash  issue  their  promissory  notes  payable  at  sight. 
By  this  contrivance  (the  operation  of  which  is  sufficiently  ob- 
vious) they  are  enabled  to  make  large  advances  to  their  cus- 
tomers, and  by  extending  their  dealings  beyond  their  actual 
capital,  to  obtain  sometimes  an  exorbitant  profit  But  besides 
all  these  there  is  a  national  bank,  called  the  Bank  of  England ; 
to  understand  the  working  of  which,  it  is  necessary  to  premise 
that  the  government  of  this  country  is  indebted  to  a  certain 
number  of  its  subjects,  in  a  vast  sum  of  money,  advanced  at 
different  times,  to  meet  the  public  exigencies.  The  greater 
part  of  this  debt  is  funded,  that  is,  certain  annual  funds,  to 
be  raised  by  taxes  upon  the  people,  are  assigned  in  perpetuity 
to  pay  the  interest  of  it  It  is  through  the  medium  of  the 
Bank  of  England  that  this  interest,  or,  as  it  is  generally 
termed,  the  dividends  upon  these  funds,  are  paid  to  the  public 
creditors,  in  proportion  to  their  respective  shares  in  the  stock. 
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The  shares  are  transferable,  and  consequently  whoever  is  de- 
sirous of  investing  a  sum  of  money  in  government  security 
for  the  sake  of  the  interest  which  it  bears^  may  do  so  by  pur- 
chasing from  a  proprietor  of  stock  such  share  as  he  may  want, 
at  the  price  which  it  is  then  worth  in  the  market.  Of  course 
the  value  ofa  share  fluctuates  with  the  state  of  the  security, 
and  is  consequently  affected  by  political  incidents.  Hence 
it  has  become  a  practice  to  traffic  in  the  buying  and  selling  of 
shares, — a  practice  which  has  received  the  appropriate  name 
of  stock-jobbing.  The  wants  of  government  in  their  ordi- 
nary expenditure  also  not  unfrequently  anticipate  the  annual 
income.  In  the  interval,  therefore,  between  the  voting  and  th6 
raising  of  the  supplies,  money  is  procured,  when  necessary, 
upon  the  faith  of  the  funds  assigned,  by  an  issue  of  exchequer 
bilk,  i.  e.  of  orders  upon  the  Treasury,  to  be  paid  when  the 
money  raised  from  the  taxes  is  brought  in.  For  these  bills 
the  Bank  of  England  gives  cash,  deducting  a  discount,  cal- 
culated upon  the  probable  period  which  will  intervene 
before  payment.  But  its  transactions  are  not  confined  to 
dealings  with  the  government.  It  has  private  accounts  also 
with  individuals  of  unquestionable  credit,  and  for  such  does 
not  refuse  to  discount  ordinary  bills  of  exchange.  Its  chief 
profit,  however,  arises  from  its  large  issue  of  promissory  notes; 
and  such  is  the  universal  confidence  in  the  stability  of  the 
institution,  that  these  are  everywhere  received  as  readily  as 
specie,  and  form  a  very  considerable  part  of  the  circulation  of 
the  country.  We  have  no  space  for  details,  which  might  be 
carried  to  an  almost  indefinite  extent ;  and  here  therefore  we 
shall  conclude  this  short  and  necessarily  imperfect  account  of 
the  modes  and  instruments  by  which  payments  are  made,  and 
money  transactions  in  general  carried  on  in  this  great  and 
busy  commonwealth. 

For  the  sake  of  distinctness,  we  have  all  along  supposed 
these  various  negotiations  to  be  carried  on  immediately  be- 
tween the  parties  directly  interested.  It  must,  however,  have 
been  obvious  that  transactions  so  extensive  between  persons 
removed  at  great  distances  from  each  other,  could  not  be  ma- 
naged either  so  conveniently  or  so  beneficially  without  the  in- 
tervention of  some  third  party  between  the  principals  in  the 
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contract.     To  conclude  bargains  with  advantage,  it  is  ne- 
cessary to  be  always  on  the  spot,  to  catch  the  favourable  turns 
in  the  market ;  whilst  on  the  other  hand  the  superintendence 
of  a  large  establishment  forbids  the  frequent  absence  of  the 
proprietor.     Again,  in  foreign  trade  it  is  desirable,  if  not 
indispensably  requisite,  to  have  agents  resident  abroad,  to 
receive  consignments  of  goods  exported,  to  dispose  of  them 
advantageously  for  the  owner,  to  purchase  and  ship  off  such 
foreign  commodities  as  he  may  want  in  return,  aikl  to  make 
and  receive  the  necessary  payments  tod  remittances.    It  may 
readily  be  supposed,  therefore,  that  mercantile  agents  have 
long  constituted  a  separate  and  impcMlant  class.    These,  under 
the  general  name  of  brokers,  comprehend  several  distinct  kin^ 
Those  who  are  concerned  in  the  sale  and  purchase  of  com- 
modities, are  either  broken  specifically  so  termed,  or  jaxiwt. 
The  fonner  have  not  the  possession  of  goods,  but  simfdy 
oimclude  the  bargain  in  the  name,  and  on  the  account  of  some 
other  person.    When  the  agreement  fin*  sale  or  purchase  has 
been  made,  Ihe  broker  gives  to  the  seller  a  memorandum  of 
the  sale,  to  the  buyer  a  memorandum  of  the  purchase,  and 
the  delivery  of  these  notes  (which  are  called  bw;^  and  soli 
notes)  at  once  binds  the  bargain,  and  confers  on  the  principal 
the  same  rights  and  liabilities,  as  if  the  transaction  had  been 
carried  on  by  himself  in  person.     Factors  are  contradistin- 
guished from  these,  principally  by  having  possession  of  the 
goods,  and  dealing  with  them  as  their  own,  and  in  their  own 
names.    They  are  persons  specially  appointed  to  recdve  and* 
make  consignments  of  goods,  on  account  of  merchants  re- 
siding either  in  another  country,  or  in  some  distant  part  of 
the  same  country.    In  the  former  case  they  are  called  ybr€^, 
in  the  latter  heme  factors.    The  direct  profit  of  brokers  and 
factors  consists  generally  in  a  commission  of  so  much  per  ceilt. 
on  the  amount  of  their  sales  or  purchases.     Occasionally,  how- 
ever, they  render  themselves  answerable  to  their  principal  for 
the  credit  of  the  person  to  whom  the  sales  are  made,  and  are 
then  said  to  act  under  a  commission  oidel  credere  or  guarantee, 
in  which  case  an  additional  premium  is  stipulated  for  in  con- 
sideration of  the  self-imposed  liability.    In  London  the  brokers 
are  licensed  by  the  lord  mayor,  who  administers  to  the^l  an 
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oath»  and  takes  a  bond  for  the  due  performance  of  their  office. 
In  addition  to  these*  there  are  ship  and  insurance  brokers-^ a 
body  of  men  engaged  in  the  buying,  selling,  and  chartering  of 
ships,  the  procuring  of  freight,  and  the  negotiating  of  insur* 
ances ;  — biil  brokers,  who  undertake  all  transactions  relating 
to  the  purchase  or  discounting  of  bills  of  exchange,  whose 
business  it  is  to  be  perfectly  acquainted  with  the  course  and 
rate  of  exchange  between  cUflferent  countries,  and  to  facilitate 
the  remittance  of  money  beyond  sea,  by  procuring  in  r^;um 
for  cash  or  otherwise,  bills  payable  in  dlie  country  to  which 
the  remittance  is  to  be  made ;  —  and*  lastly*  there  are  stock 
and  share  brokers,  employed,  as  the  name  imports,  in  the 
transfer  of  shares  in  the  public  funds,  or  the  joint  stock  of  a 
company. 

We  have  more  than  once  had  occasion  to  mention  the  im-> 
portance  of  capital  in  trade ;  indeed  it  may  almost  be  said 
that  the  chance  of  profit  increases  in  a  gecHnetric  ratio  to  the 
amount  of  capital.  It  follows,  therefore,  that  if  two  or  more 
agree  in  investing  each  a  particular  sum  in  a  common  trade 
or  adventure,  the  profit  of  each  will  be  greater  than  if  he  had 
pursued  it  9eparately  on  his  own  individual  account  Again, 
the  management  of  an  extensive  establishment  requires  a  com- 
bination of  skill  and  attention  ;  and  as  common  sense  points 
out  that  those  who  have  a  direct  interest  in  the  success  of  an 
undertaking  will  be  more  zealous  in  their  endeavours,  it 
seems  a  natural  and  obvious  expedient  to  secure  this  union  of 
effiurts  by  a  community  of  profit  and  loss.  From  these  two 
considerations  undoubtedly  arose  the  practice  of  partnerships 
in  trade ;  and  so  beneficial  and  even  necessary  has  the  system 
been  found*  that  there  are  now  few  tmding  establishments  of 
any  magnitude  in  this  country  carried  on  by  single  individuals. 
A  partnership,  then*  is  a  voluntary  contract  between  two  or 
more  persons  for  joining  together  Uieir  money,  goods,  labour, 
dull,  or  all  or  either  of  them,  upon  an  agreement  that  the 
gain  or  loss  shall  be  divided  proportionably  among  them.  In 
general  all  the  partners  appear  ostensibly  to  the  world*  and 
constitute  what  is  called  the  house  or  firm.  It  is,  however,  by 
no  means  uncommon  for  monied  capitalists  to  embark  con- 
siderable sums  in  trade*  without  taking  any  part  in  the  ma- 
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nagement  of  the  concern,  or  suffering  their  names  to  appear. 
Such  persons  are  called  dormant  or  sleeping  partners,  and 
when  discovered  are  liable  in  common  with  the  rest  to  the 
creditors  of  the  firm.  There  are  also  special  partnerships 
formed  for  a  single  adventure,  and  the  consequences  and  lia- 
bilities of  these  are  confined  to  the  transactions  thence  arising. 
The  number  of  partners  of  course  is  regulated  for  the  most 
part  by  the  amount  of  capital,  and  the  degree  of  active  ex- 
ertion required.  Hence,  when  undertakings  have  been  pro- 
jected of  such  magnitude  as  to  call  for  an  extensive  combina- 
tion of  means,  large  partnerships  have  been  formed,  under  the 
name  of  ampanies,  for  the  prosecution  of  the  design.  In  this 
way  it  is  that  great  public  works,  alike  useful  to  the  com- 
munity, and  profitable  to  the  adventurers,  have  been  planned 
and  executed,  not,  as  in  other  countries,  by  the  act  of  govern- 
ment, but  by  the  voluntary  efforts  of  individuals.  It  is  to 
these  that  we  are  indebted  for  our  admirable  canals,  magni- 
ficent bridg-es,  roads,  docks,  piers,  and  other  monuments  of 
the  wealth  and  greatness  of  England.  By  companies  lands 
have  been  colonized,  dominions  acquired,  and  commerce 
spread  into  the  remotest  corners  of  the  earth.  But  we  are 
warned  to  vrithdraw  from  a  topic,  on  the  advantages  and 
abuses  of  which  we  could  gladly  dwell.  It  is  time  we 
should  hasten  to  a  close ;  and  we  shall  therefore  content 
ourselves  with  observing,  that  of  these  companies  some  are 
formed  and  regulated  by  deed  entered  into  by  the  parties, 
and  are  in  fact  no  other  than  extensive  partnerships ;  and 
that  others  are  incorporated  either  by  act  of  parliament  or 
royal  charter.  Of  the  former  are  most  of  the  companies 
established  for  the  working  of  mines,  whether  in  England 
or  abroad,  or  for  other  speculations  of  a  like  nature.  As 
instances  of  the  latter,  it  will  be  sufficient  to  mention  the 
different  dock  companies,  the  Bank  of  England,  and  the 
East  India  Company.  It  would  be  impossible  here  to  enu- 
merate the  details  of  management  and  the  different  privileges 
of  each  of  these  important  bodies.  Thus  much,  however,  is 
common  to  all.  The  capital  in  all  is  divided  into  a  certain 
number  of  shares,  in  general  transferable,  wheieof  each 
partner  may  hold  one  or  more,  up  to  a  specified  limit>  and 
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in  all  the  management  of  the  company's  affairs  is  committed 
to  a  body  of  directors  chosen  periodically  from  the  proprietors 
at  large. 

We  have  now  completed  the  sketch  which  we  promised 
of  the  progress  and  operations  of  trade  ;  and  though  in 
a  subject  ^o  comprehensive^  much  has  necessarily  been 
omitted,  and  much  left  imperfect,  yet  upon  the  whole, 
perhaps  it  will  be  found  sufficient  for  the  purpose  which  we 
have  had  in  view^  of  conveying  to  the  student  a  clear 
and  accurate  notion  of  the  connection  and  principles  of  the 
whole. 

[The  int  Number  of  a  new  series  of  Reports  has  just  appeared,  well  meriting  the 
attention  of  those  whose  engagements  render  an  acquaintance  with  mercantile  law 
necessary  or  expedient  (Reports  of  Cases  relating  to  Commerce,  Manufacture,  &c. 
determined  in  the  Courts  of  Common  Law.  By  F.  M.  Danson,  and  J.  A.  Lloyd, 
Esquires  of  the  Inner  Temple,  Barristers  at  Law.  Part  I,  price  4s.  Benning,  1828.) 
These  Reports  are  exclusively  deyoted  to  commercial  questions,  and  the  expe- 
riment has  shewn  that,  though  it  may  now  and  then  be  difficult  to  draw  the  precise 
line  of  distinction  between  a  case  of  mercantile  and  a  case  of  general  law,  it  if 
quite  possible  to  form  a  collection,  which  many  men  may  be  glad  to  purchase  who 
would  not  go  to  the  expence  of  the  numerous  volumes  through  which  the  same  cases 
must  otherwise  be  sought.  So  complete  is  now  the  division  of  labour  amongst 
lawyers,  that  many  barristers  have  made  mercantile  law  their  peculiar,  if  not  ex- 
chiaive,  study ;  whilst  solicitors  in  trading  towns  are  obliged  to  have  it  at  their  fingers' 
ends.  To  such  these  reports  will  be  found  particularly  serviceable,  bm  the  points  are 
clearly  brought  out,  analogous  cases  accurately  subjoined,  and  foil  notes  added  when 
a  decision  appears  to  vary  from  principle  or  authority.  They  are  also  devoid  of  the 
surplusage,  by  means  of  which  the  generality  of  reporters  contrive  to  levy  a  tax 
on  the  profession. 

We  take  this  opportunity  of  mentioning  that  the  practice  of  inserting  irrelevant 
matter  to  add  to  the  length  of  the  report,  has  been  universally  complained  of,  and 
that  we  have  been  very  frequently  requested  to  expose  it.  We  have  consequently 
eolkcted  some  some  specimeos,  and  shall  give  them  in  a  future  Number.— £dti.] 
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ART.  IV.-ON  CONVEYANCING. 

No.  II. —  With  some  Preliminary  Remarks  on  Mr.  Burton's 
Elementary  Compendium  of  the  Law  of  Real  Property. 

Bbforb  we  enter  on  the  subject  of  this  article^  we  must 
pause  to  notice  a  work  which  has  appeared  since  our  first 
number,  and  forestalled  our  endeavour  to  fill  up  the  vacant 
space  between  Blackstone  and  other  text  writers  on  real  pro- 
perty. This  is  Mr.  Burton's  avowed  design  in  his  *'  Elemen- 
tary Compendium ;"  but  still  we  shall  go  forward  and  give 
our  reason  for  so  doing.  His  treatise  on  the  whole  is  meri- 
torious. It  evinces  industry,  and  is  in  general  perspicuous 
and  precise.  Unlike  the  vast  majority  of  cotemporaiies 
the  author  has  sought  throughout,  not  to  swell,  but  to  con- 
tract its  bulk ;  and  it  is  really  an  instance  of  felicitous  com- 
pression ;  but  yet, 

(*'  But  yet  is  as  a  gaoler  to  brjng  forth 
Some  monstroos  makfactor") 

however  useful  in  some  respects,  it  is  in  others  so  defective 
that  we  cannot  but  think  it  fails  in  its  proposed  object.  The 
learned  author  would  distrust  our  statement  if  it  rested  in 
generals,  and  standing  as  we  do  in  regard  to  him,  we  camiot 
conceal  the  grounds  of  it  In  a  work  like  this,  tb«  produc- 
tion of  a  scholastic  lawyer,  we  expected  a  systematic  arrange- 
ment, as  the  most  obvious  and  almost  the  only  means  of  giving 
the  student  additional  facilities  is  by  methodizing  more  justly 
than  preceding  writers.  From  this  there  is  ample  room  in  con- 
sequence of  most  modern  treatises  of  a  similar  character  hav' 
ing  been  formed  too  servilely  on  ancient  models,  while  new 
materials  are  multiplied,  and  the  subject  has  changed  its 
shape  and  in  some  respects  its  very  nature.     But  Mr.  Burton 
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has,  we  thiifk,  gone  to  the  opposite  extreme,  and  rejected  the 
standard  classiBcations  of  antiquity,  without  supplying  theit 
place  by  a  logical  or  (so  far  as  we  see)  even  regular  plan. 
Take  a  specimen  of  his  manner.  He  sets  out  with  '^  Fee- 
simple/'  and  lumps  under  it  all  the  modifications  of  which 
any  freehold  is  capable ;  all  the  properties  of  all  the  assurances 
by  which  any  freehold  is  transferable.  When  we  traced  his 
first  chapter's  train  of  propositions,  from  '*  alienation  at  com* 
men  law/'  to  '*  evidence  of  pedigree,"  we  thought  of  Berke- 
tey's  beginning  with  tar-water,  and  ending  with  the  Trinity. 
Certainly  he  should  have  known  that  in  treating  of  individual 
subjects,  he  should  confine  himself  to  their  individual  pe* 
euliarities. 

It  is  from  Mr.  Burton's  neglect  of  method,  that  we  conceive 
him  to  have  left  the  course  free  for  those  who  entertain  the 
design  which  caused  his  undertaking.  We  must  be  per- 
mitted to  observe,  however,  that  he  is  not  uniformly  accurate 
in  his  details. 

Thus  (p.  13, 14.)  he  says,  "  No  one  can  have  a  reversion 
or  remainder  without  a  particular  estate  being  vested  in  some 
other  person."  The  author  at  the  moment  had  of  course 
forgotten  the  particular  estate  which  the  statute  de  donis 
created.  But  (to  waive  the  instance  of  an  estate  tail)  if 
lands  are  granted  to  A.  for  life  remainder  to  him  for  years, 
the  remainder  is  good. — (Co.  Litt.  54  b,) 

We  shall  also  notice  a  mistake  of  practical  moment.  Mr. 
Bmton  lays  it  down  without  qualification,  that  ''  copies  of 
court  rolls  are  liable  to  the  stamp  duties  ;'*  and  that  ''  the 
copy  of  a  surrender  for  the  purpose  of  sale  or  mortgage  is 
charged  with  the  ad  valorem  duty."  *  We  gladly  prevent  him 
from  being  the  unintentional  cause  of  a  grievous  error  to  the 
practitioner  who  consults  his  work.  The  ad  valorem  duty  is 
always  on  the  principal  instrument,  which  the  stamp  act  de- 
clares that  the  surrender  if  made  out  of  court,  or  the  copy  of 
court  roll  if  made  in  court,  shall  be  deemed.*  Mr.  Burton 
observes,  "  in  other  cases  generally  the  copy  of  every  surren- 
der is  charged  with  1/." 

Here  again  he  is  mistaken ;  for  the  above-mentioned  dis- 

>  P.  408.  >  56  Geo.  3.  c.l84. 

t2 


268  On  Conveyancing, 

tinction  is  continued,  and  the  stamp  is  to  be  on  the  surrender 
if  made  out  of  court,  or  on  the  copy  if  made  in  court 

We  have  room  but  for  one  comment  more.  Speaking  of 
mines  unopened,  he  says, ''  Until  reduced  into  possession,  the 
interest  therein  so  far  resembles  a  remainder,  as  not  to  be 
liable  to  dower ;  and  for  the  same  reason  may  perhaps  be  conr 
sidered  as  lying  in  grant."  *  But  the  exemption  of  this  interest 
from  dower,  instead  of  demonstrating  that  it  lies  in  grant,  or 
(what  is  the  same  thing)  that  it  is  an  incorporeal  tenement, 
makes  it  an  anomaly ;  for  advowsons,  tithes,  rents,  &c.  are 
all  incorporeal  tenements,  and  lie. in  grant,  yet  are  all  liable 
to  dower;  and  remainders  and  reversions  are  exempt  from 
it  only  when  expectant  on  an  estate  of  freehold,  and  then  in 
consequence  of  a  peculiar  rule  in  no  wise  connected  with  their 
lying  in  grant.  * 

But  these  are  minor  blemishes  to  which  all  legal  writers 
are  subject,  and  might  well  have  been  overlooked,  had  Mr. 
Burton  succeeded  in  a  logical  and  luminous  distribution  of  his 
topics.  Still,  however,  we  recommend  his  treatise,  both  to 
the  student  and  the  practising  conveyancer,  as  containing  a 
mass  of  useful  matter,  which  though  in  an  unscientific,  is 
nevertheless  in  a  compact  and  tangible  form. 


The  law  of  real  property  must  in  every  age  and  country 
be  susceptible  of  one  classification,  viz.  into  "  the  subject 
matter'*  and  **  the  interest"  And  fortunately  this  natural  and 
obvious  division  is,  at  the  present  day  in  England,  far  more 
important  than  the  artificial  ones  which  are  connected  with 
it.  The  tenure  or  manner  of  holdings  for  instance,  though  not 
defunct,  but  occasionally  called  into  action  by  the  doctrines 
of  forfeiture  and  escheat,  8cc.,  and  still  partially  operating 
in  our  various  copyhold  manors,  is  nevertheless  of  com- 
paratively little  amount  Its  importance,  except  in  manors, 
which  continue  to  bear  the  impress  of  feudality,   ceased 

»  P.  361. 

«  Tbisieems  to  be  case ;  See  Stoughton  w.  I^eigh,  1  Taunt.  401.  But  we  can- 
not diicover  the  ground  of  the  distinction. 
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with  the  singular  system  of  which  it  formed  the  foundatioa, 
and  indeed  the  essence.  And  our  ancient  tenures  and  mo- 
dem doctrine  of  estates  are  not^  we  think/  so  closely  con- 
nected, as  to  render  a  previous  knowledge  of  the  former 
necessary  to  an  acquaintance  with  the  latter.  We  have  al- 
ready hinted^  that  nothing  is  further  from  our  intention 
than  to  throw  a  shadow  of  disrepute  on  the  cmtiquarian 
researches  of  the  juridical  student ;  but  we  would  have  him 
regard  the  study  of  feuds,  and  their  offspring,  ancient  te- 
nures, in  that  view,  rather  than  as  the  only  or  even  most 
eligible  entrance  to  the  modem  system. 

In  giving,  therefore,  a  series  of  elementary  papers  on  con- 
veyancing, we  shall  not  go  back  to  tenures,  —  partly  from 
the  reason  given,  partly  because  no  modem  can  hope  to  throw 
additional  light  on  a  subject,  already  so  strongly  illumined 
by  talent  and  learning,  as  the  doubtful  gloom  of  remote  an- 
tiquity will  admit  To  those  who  desire  an  acquaintance 
with  feuds  and  tenures,  we  shall  recommend  the  few  chap- 
ters thereon  in  Blackstone,  in  which  he  has  displayed  to  the 
greatest  advantage  his  happy  talent  for  depicting  the  state  of 
municipal  law ;  Sir  Martin  Wright's  instructive  work,  to  which 
Blackstone  was  chiefly  mdebted ;  and  the  leamed  notes  of 
Hargrave  and  Butler  to  the  First  Institute.  We  are  mode- 
rate in  our  recommendations,  and  shall  not  imitate  those 
judicious  monitors  who  would  have  seized  the  occasion  to 
produce  an  idea  of  their  prodigious  erudition  by  a  formidable 
catalogue  of  the  writers  on  feuds  and  tenures.  We  repeat, 
that  we  address  the  young  conveyancer  as  such,  and  with 
justification,  if  any  be  needed,  for  abstaining  from  a  vain 
parade,  we  shall  proceed  at  once  to  the  topic  we  propose  to 
discuss. 

Following  our  primary  division,  we  shall  first  call  the  stu- 
dent's attention  to  the  subject  matter  of  this  branch  of  our 
law  or  real  property  itself,  which  consists  of  land,  and  of  all 
rights  and  profits  arising  and  annexed  thereto,  that  are  of  a 
permanent  and  immoveable  nature.  It  is  usually  comprised 
under  the  words  lands,  tenements,  and  hereditaments.  The 
first  of  these  has  most  intrinsic  worth,  been  indeed  the  basis 

»  Ante,  62. 
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of  almost  all  the  others.  In  the  earliest  times,  when  every 
thing  else  was  looked  on  with  comparative  disregard,  we  find 
it  to  have  drawn  considerable  attention;  and,  in  truth,  its 
stability  and  permanence,  its  consequent  capacity  for  trans- 
mission to  those  whom  the  owner  contemplates  with  natural 
affection,  together  with  its  admiraUe  aptitude  for  exalting  its 
possessor  in  the  estimation  of  mankind,  must  always  be 
qualities  peculiarly  attractive.  In  the  first  ages  of  the  feudal 
system,  those  fleeting  objects  termed  personalty,  were  insigni- 
ficant to  the  rude  people  of  northern  Europe ;  and  though 
we  learn  that  they  anxiously  endeavoured  (at  least  in  some 
countries)  >  to  prevent  a  permanent  property  in  land,  from  a 
fear  that  local  attachments  and  the  luxury  of  wealth  would 
soften  the  spirit  of  warfare,  and  engender  a  distaste  for  pre*- 
datory  migrations;  yet  no  sooner  had  society  assumed  a 
somewhat  regular,  and  feudal  jurisprudence  a  scientific,  form, 
than  those  primitive  institutions  which  confined  the  tenant's 
interest  in  land  to  a  fixed  and  brief  period,  rapidly  yielded 
to  those  general  principles  of  human  nature  which  they  be- 
fore had  violently  opposed  and  suspended.  For  some  time 
land  alone  continued  to  be  chiefly  regarded  by  that  refined 
and  subtile  body  (the  clergy)  on  whom  the  cultivation  of  the 
feudal  law  devolved,  as  soon  as  it  began  to  change  from  a 
military  to  a  civil  system ;  and  in  England  we  find  our  early 
common  law  annexing  not  merely  importance  to  the  suIk 
stance  of  land,  but  an  immense  comprehensiveness  to  the 
very  term.  It  comprised  all  that  range  of  objects  which 
are  called  corporeal  hereditaments;  in  a  word,  every  thing 
terrestrial.*  A  casUe^  a  messuage  or  a  manor,  might  all 
be  granted  by  their  specific  titles,  but  they  would  like- 
wise all  pass  under  the  general  denomination,  land.  Such 
at  an  early  period  was  our  law,  and  such  it  still  is.  In- 
deed with  respect  to  buildings,  no  violence  is  done  to  the 
natural  meaning  of  the  word  ''  land,"  as  a  right  to  the 
soil  generally  supposes  a  right  to  the  structure  thereon^ 
for  CUJU8  est  solum  ejtis  est  usque  ad  cesium.  This,  says 
Blackstone,  is  the  maxim  of  the  law  upwards.'    It,  how- 


>  Arva  per  annds  mutant ,  says  Tacitus-  of  the  Germans,  c.  26. 
«  Co.  Litt.  4,  5,  6.  3  2  Com.  18. 
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ever,  has  some  obvious  exceptions.  Thus  a  freehold  may 
exist  distinctly  in  an  upper  chamber,  and  it  lies  in  livery  ;* 
and  though  this  position  has  been  denied  on  the  ground  that 
if  the  foundation  fails,  the  chamber  is  gone,<  we  apprehend 
it  to  be  clearly  law.  With  respect  to  the  maxim  downwards, 
*'  Whatever,"  continues  Bleckstone,  "  is  in  a  direct  line  be- 
tween the  surface  of  any  land,  and  the  centre  of  the  earth 
{usque  ad  orcum,  as  our  chimerical  forefathers  expressed  it) 
belongs  to  the  owner  of  the  surface,  as  is  every  day's  expe- 
rience in  the  mining  countries."  <  But  the  truth  is,  that  as  to 
this  downward  right,  the  ancient  maxim,  instead  of  being 
what  an  axiom  ought  to  be,  an  universal,  is  true  only  as  a 
general  rule.  For  instance,  a  demise  of  a  yard  would  not, 
contrary  to  the  intention  deducible  from  the  instrument,  pass 
a  cdlar  situate  underneath  the  yard.^  Again,  mines  of  gold 
and  silver  belong  by  royal  prerogative  to  the  crown.*  And, 
indeed,  instead  of  the  experience  of  the  mining  countries  ex- 
emplifying the  invariable  applicability  of  this  principle,  we 
there  most  frequently  find  exceptions  to  it,  and  for  a  reason 
which  will  appear  hereafter.  Such  was  and  still  is  the  doc- 
trine on  this  subject.  But  no  sooner  were  estates  allowed  in 
material  subjects,  than  a  new  and  more  refined  species  of 
ownership  sprang  up,  and  was  put  in  most  respects  on  the 
same  footing  with  land,  which  vrith  a  few  exceptions  formed 
its  basis. 

Things  which  were  not  objects  of  sensation  were  allowed 
an  inheritable  quality  and  all  the  other  privileges  of  owner- 
ship ;  and  these  things  when  inheritable  received  the  ge- 
neric title  of  incorporeal  hereditaments ;  and  firom  the  exact 
and  logical  manner  in  which  the  ownership  they  were  capable 

>  Co.  LItt  48.    Toach.  202. 

»  Biook.  Abr.  tit.  Demand,  pi.  20.    , 

s  2  Comm.  18.  Notwithstanding  the  numerous  editions  of  the  Commentaries, 
the  errors  of  the  second  volume  remain  for  the  most  part  uncorrected,  and  even  un- 
noticed. In  this  series  of  papers  we  shall,  therefore,  keep  it  in  view,  and  endeavour, 
if  possible,  to  increase  its  utility.  We  are  happy  to  perceive  that  in  tlie  edition  now 
preparing  for  publication,  the  second  volume  has  been  committed  to  a  gentleman 
whose  avocations  as  a  conveyancer  must  have  given  him  a  more  familiar  acquaintance 
with  real  property  than  his  predecessors  possessed.  (The  gentleman,  here  alluded 
to,  has  since  seceded  from  the  undertaking.) — Noto  to  uamd  Mitt. 

4  1  Term  Rep.  701.  »  Plowd.  336. 
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of  was  framed, — with  an  accurate  nxiaAogy  to  the  pre-existing 
doctrines  on  corporeal  hereditaments^  except  when  the  ideal 
nature  of  the  subject  matter  required  the  resemblance  to  stop^ — 
we  are  led  to  form  no  mean  idea  of  our  ancient  jurists.  Thus, 
for  instance,  the  primitive  mode  of  transferring  land  by  livery 
of  seisin  or  actual  delivery  of  the  possession,  naturally  pro- 
duced the  rule  that  a  freehold  estate  should  nOt  commence 
in  futuro;^  but  the  reason  (at  least  the  technical  reason)  of 
this  rule  is  of  course  restricted  to  such  hereditaments  as  lie 
in  Uvery ;'  yet  the  courts,  desirous  at  once  to  preserve  an  ana- 
logy?  &n<l  confine  it  within  proper  limits,  appUed  the  same 
rule  to  incorporeal  hereditaments,  except  when  they  were  not 
in  esse  or  existence.  •  We  shall,  hereafter,  give  a  more  sub- 
stantial reason  for  this  extension  and  quaUfication  of  the  rule 
we  haye  alluded  to.  It  is  not  our  design  to  enter  into  the 
individual  nature  of  each  of  those  objects  which  the  law  con- 
siders as  incorporeal  hereditaments ;  as  we  should  be  then 
but  superfluously  presenting  to  our  readers  what  they  may 
find  already  in  standard  treatises  under  a  sufficient  variety  of 
shapes.^  We  shall,  therefore,  confine  ourselves  to  general  ob- 
servations applying  equally  to  them  all,  except  when  from  its 
peculiar  nature  any  one  of  them  may  form  an  exception  to 
the  rules  we  may  lay  down. 

Let  us  begin  wiUi  stating  the  true  criterion  of  an  incorpo- 
real hereditament ;  as  nothing  but  a  simple  and  tangible  test 
of  its  nature  can  ensure  an  accurate  classification.  Lord 
Coke  defines  an  incorporeal  hereditament  to  be  a  right  (he 
should  have  said  inheritabk  right)  issuing  out  of  a  thing  cor- 
poreal (whether  real  or  personal),  or  concerning  or  annexed 
to  or  exercisable  within  the  same.  ^  This  definition,  at 
least  with  the  addition  we  have  presumed  to  make,  is  un^ 
doubtedly  just,  and  embraces  every  species  of  incorporeal 
hereditaments  with  logical  precision ;  but  that  it  does  not 
form  the  test  we  alluded  to,  seems  clear,  we  think,  from  the 
imperfect  idea  which  Blackstone  himself  evidently  had  of 
them.    That  celebrated  writer  quotes  this  definition,^  and 

*  2  Black.  Com.  165.       *  This  nems  to  have  escaped  Blackstone ;  vid.  ib.  &  166. 

s  Bio.  tit.  Grant,  86.  Plow.  1 56.    Palm.  29, 30.    2  Vent.  204. 

4  Vid.  Touch,  c.  12.  2  Sand.  Uses,  25,  &c.    2  Com.  20. 
»  Co.  Litt.  19,  20.  •  2  Com.  20. 
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then  employs  his  ingenuity  in  describing*  with  metaphysical 
subtlety,  the  airy  substances  of  which  he  is  about  to  treat. 
**  Their  existence/'  says  he,  ^'  is  merely  in  idea  and  abstracted 
contemplation ;"  they  "  can  never  be  the  objects  of  sense,"  &c. 
and,  taking  the  instance  of  an  advowson  as  a  complete  illus- 
tration of  their  nature,  he  observes  (after  some  similar  remarks 
on  it)  that  "  it  can  be  only  conveyed  by  operation  of  law,  by 
verbal  grant,  either  oral  or  vnritten,  which  (says  he)  is  a  kind 
of  invisible  mental  transfer/'  ^  When  we  reflect  on  this 
position,  which  has  been  noticed  as  incorrect  by  most  of  the 
editors  of  the  Commentaries,  its  absurdity  is  manifest ;  and 
whoever  reads  the  highly  wrought  description  in  which  we 
find  it,  will  perceive  that  the  author's  fancy  was  at  work,  and 
pushing  the  process  of  metaphysical  abstraction  in  reference 
to  incorporeal  hereditaments,  (ieurther  than  any  sane  legislator 
could  possibly  have  intended.  The  common  law  had  a  very 
different  view  from  that  of  the  learned  commentator.  Its 
object,  which  was  connected,  indeed  identified,  with  the 
sound  principle  of  social  expedience,  was  to  give  the  most 
authentic  and  overt  evidence  possible  of  the  transfer  of  an 
incorporeal  hereditament.  Hence,  when  the  subject  was 
corporeal,  livery  of  seisin  was  necessary,  and  when  incor- 
poreal, a  deed.<  And  though  the  latter  ceremony  was  less 
public  than  the  former,  it  was  in  early  times  almost  as  so- 
lemn, and  at  no  period  of  our  law  could  an  incorporeal  here- 
ditament have  passecl  without  it  inter  vivos.  And  as  the. 
instrument  appropriated  to  the  transfer  of  such  an  hereditar 
ment  is  called  a  grant,  and  a  grant  in  its  strict  and  proper 
sense  must  therefore  be  a  deed,  incorporeal  hereditaments  are 
said  to  lie  in  grant.  Hence  we  obtain  their  true  criterion, 
and  by  an  obvious  application  of  it,  we  instantly  perceive 
what  subject-matters  are  classed  with  propriety  under  the 
present  division  of  the  law  of  real  property. 

We  may,  therefore,  lay  it  down  universally,  that  whatever 
lies  in  grant  is  incorporeal ;  and  one  of  the  first  remarks  to 
which  our  position  naturally  gives  birth,  is  the  incompleteness 
of  Blackstone's  classification.  '^  Incorporeal  hereditaments 
^e,"  says  he,  **  principally  of  len  sorts :  advowspns,  tithes,  com- 

*  2  Con.  21,  22.  *  Vide  Touch.  228.  &  c.  12. 
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monB,  ways,  offices,  dignitie8>*  franchises,  corodies  or  pensions, 
annuities,  and  rents."  ^  But  two  were  still  remaining,  far  more 
important  than  any  he  has  particularized ;  and  strictly  falling, 
not  merely  within  the  above  test,  but  within  the  definition 
which  he  has  extracted  from  Lord  Coke  and  -adopted, — we 
mean  remainders  and  reversions.  It  would  certainly  have 
been  inconvenient  to  have  treated  of  those  interests  as  a 
species  of  incorporeal  subject-matter;  but  they  ought  to 
have  been  mentioned  as  such.  The  truth  is,  however,  that 
although  the  learned  judge  has  subsequently  classed  them 
with  advowsons,  8cc.  when  he  had  before  him  the  authorities 
rdating  to  grants,*  his  ideas  on  the  point  were  throughout 
confused.  We  will  prove  our  assertion  by  two  quotations  : 
a  little  before  he  speaks  of  livery  being  made  to  a  remainder- 
man on  the  creation  of  a  freehold  remainder  after  a  lease  for 
years  in  being.*  Now  in  addition  to  this  case,  being  op- 
posed to  two  fundamental  rules  in  the  doctrine  of  remain- 
ders, viz.  first,  that  the  remainder  must  be  created  together 
with  the  particular  estate  at  the  same  time ;  *  and,  secondly, 
that  when  the  particular  estate  is  a  term  of  years,  '^  the  livery 
is  to  be  made  to  the  kssee"  ^  it  demonstrably  militates  with 
those  simple  principles  into  which  it  is  resolvable.  For  as  soon 
as  the  lease  for  years  was  created,  the  grantor  had  only  a  rever- 
sioiafi  and  whatever  modifications  he  might  choose  that  to  un- 
dergo, its  incorporeal  nature  remained,  and,  with  reference  to 
those  modifications,  it  consequently  lay  not  in  livery,  but  in  grant. 
WhatBlackstone  has  called  a  remainder  in  this  case  would  be 
the  inefficient  attempt  of  a  reversioner  to  create  a  freehold  tn 
futuro:  the  livery  would  be  as  idle  as  if  the  subject  were  an 
advowson.  Again,  "  Where,"  says  he,  "  landd  are  out  on 
lease,  though  all  lie  in  the  same  county,  there  must  be  as 
many  liveries  as  there  are  tenants."  But  this  position, 
though  not  strictly  ernmeous,  (as  we  shaU  presently  see)  is 

>  2  Com.  21.  >  2  Com.  317. 

*  314,  15.  «  Co.  Utt  49  a.  143  a. 

*  Ibid.  49.  b.  This  is  the  authority  relied  on  by  Blackstone,  We  have  diligent- 
ly oompated  hb  iiifetetiee  with  hit  premises,  and  we  submit  that  it  is  not  only  un- 
sttppofted  by,  but  at  variance  with  them. 

*  Vid.  litt.  8.  60.  If  ourreadeiB  compare  the  passage  in  Blackstone  #ith  the 
last  paragraph  of  Coke's  commentaiy  on  this  section,  they  will  jce  how  the  Ibnner 
was  led  into  the  error  we  have  commented  on. 
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adapted  to  mislead ;  for  if  the  lands  are  out  oa  les^,  the 
grantor  is  seised  of  a  reversion,  and  even  in  times  of  feudal 
rigour,  ail  which  the  law  required  was,  that  the  attornment 
of  the  tenants  should  accompany  the  grant  And  now, 
since  the  abolition  6f  attornments,  a  reversion,  though  ex- 
pectant but  on  a  tenancy  from  year  to  year,  will  pass  by  a 
a  grant  alone  ;  ^  a  well-established  point,  and  universally 
acceded  to,  except  by  Mr.  Feame,  who  strangely  contended, 
as  we  have  elsewhere  noticed,  that  when  a  reversion  is 
granted  for  a  valuable  consideration,  the  conveyance  is  a 
bargain  and  sale,  and  ought  to  be  enrolled.  <  But  his 
argument,  we  believe,  never  in  the  least  influenced  practice ; 
and  most  of  our  text-writers  on  real  property  have  dis- 
sented from  his  opinion  when  they  have  had  occasion  to 
touch  on  the  grantability  of  expectant  interests.  *  We  must, 
however,  notice  here  that  the  law  distinguishes  between 
reversions  expectant  on  freehold  and  those  which  are  ex- 
pectant on  chattel  interests.  The  form^  lie  only  in  grant, 
and  are,  therefore,  purely  incorporeal.  The  latter  tnay  be 
^nveyed  by  feoffment  with  livery  with  the  consent  of  the 
tenant,  if  he  is  in  possession,  or  without  his  consent  if  he  is 
not,*  and  hence  are  of  a  mixed  nature.*  This  is  a  conse- 
quence of  the  originally  precarious  and  inferior  quality  of 
estates  for  years. 

We  may  then  conclude  that  (subject  to  this  qualification) 
reversions  and  vested  remainders  are  incorporeal  heredita- 
ments. But  by  reverting  to  the  same  test  we  shall  see  that 
no  other  species  of  expectant  interests  fall  within  the  same 
denomination ;  for  an  expectant  interest  which  is  not  a  re- 
version or  vested  remainder  must  be  either  a  contingent 
remsdnder,  or  an  executory  devise ;  and  neither  of  these  is 
transferable  by  grant,  or,  indeed,  regarded  as  a  tangible 
snbjectrmatter.^  With  this  remark  let  us  return  to  the 
general  doctrine. 

It  is  observable  that  there  are  some  kinds  of  incorporeal 

'         >  Doe  dem.  Were  v.  Cole,  7  Bar.  &  Cresw.  243. 

*  Vid.  sup.  122.  >  See  2  Sanders,  Uses,  36,  39. 

4  Co.  Litt.  48  b.  52  a.  •  Ibid.  332  b. 

<  Feam.  366.    1  Sand.  Uiei,  108. 
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property,  which,  speaking  generally,  the ,  policy  of  the  law 
does  not  permit  to  be  transferred,  as  offices  of  trust  and  con- 
fidence. ^  Still,  however,  these  are  not  exceptions  to  the 
rule  by  which  we  have  proposed  to  try  incorporeal  heredita- 
ments; for  though,  when  in  existence,  those  confidential 
ownerships  are  alienable^  they  can  be  created  only  by  a 
grant ;  and  when  (as  for  the  most  part  they  may  be)<  they 
are  made  transferable  by  the  language  of  the  instrument 
which  created  them,  t.  e.  by  an  express  limitation  to  the  heirs 
or  assigns,  a  solemn  deed  or  grant  must  be  adopted  for  the 
purpose. 

There  is  one  sort  of  incorporeal  hereditaments  which  is 
not  adverted  to  in  the  older  elementary  treatises,  and  which 
in  truth  seems  not  to  have  been  recognised  as  such  until 
modem  times;  we  mean  easements.  We  think,  however, 
that  it  may  now  be  laid  down  that  an  easement  pr  privilege 
concerning  land,  but  not  creating  an  interest  therein,  may  be 
an  incorporeal  hereditament.  The  Court  of  K.  B.  appear  to 
have  proceeded  on  this  broad  principle,  in  a  modem  case, 
when  they  so  determined  of  a  drain  which  did  not  confer  an 
interest  in  the  land.  *  We  may  consider  this  decision  as 
favourable  to  the  distinction  which  Mr.  Preston,  in  regard  to 
mines,  has  taken  between  those  which  are,  and  those  which 
are  not  open,  when  they  form  the  distinct  cmd  exclusive  sub- 
ject of  a  grant.  The  former,  he  properly  observes,  is  a  cor- 
poreal, the  latter  an  incorporeal  hereditament,  consisting 
solely  of  the  easement  of  mining :  in  the  one  case,  therefore, 
the  right  to  the  soil  is  in  the  grantee ;  in  the  other  in  the 
grantor.*  The  right  of  mining,  however,  is  not  an  easement, 
as  it  is  a  service  with  profit ;  whereas  an  easement  is  a  service 
or  convenience  without  profit.  '^ 

The  other  incorporeal  hereditaments  which  may  be  classed 
under  the  head  of  easement^   are  private  rights  of  way,' 


>  Peck.  s.  99, 100.    Shep.  T.  239—241.    2  Atk.  14.  332. 

*  Ilnd. ;  but  some  are  eaKntially  inalienable ;  e.  g.  the  great  judicial  officer 
Touch.  239. 

>  6  Bar.  &  Cres.  221.  «  Prest.  Touch.  96. 

•  Kitch.  106.  •  6B.&C.229. 

7  See  14  Vin.  106.    Cro.  Jac.  189.    5  B.  &  Aid.  830.    2  B,  &  C.  96. 
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lights  to  running  water^^  and  rights  to  pews  or  seats  in 
churches  ;<  for  in  all  these  cases  the  soil  or  freehold  is  in 
another ;  but  he  who  has  the  easement  may  not  only  justify 
in  an  action  of  trespass  brought  by  the  owner  of  the  land, 
but  may  also  himself,  in  case  of  a  disturbance^  bring  an  ac- 
tion on  the  case. 

Having  thus  endeavoured  to  point  out  the  various  objects 
of  ownership  which  fall  within  the  title  incorporeal,  we  shall 
proceed  to  qualify  our  general  propositions.  And  first  the 
student  will  observe  this  im))oriant  point  of  difference  between 
those  objects  and  land. 

Land  has  an  inherent  capacity  for  inheritableness,  and  is, 
therefore,  essentially  an  hereditament ;  but  with  a  few  excep- 
tions, that  capacity  is  (to  use  the  language  of  logicians)  an  ac- 
cidental mode  in  things  incorporeal ;  which,  therefore,  though  so 
termed  in  the  common  parlance  even  of  legal  writers,  are  not 
necessarily  hereditaments.  It  is  true  with  respect  to  the  former, 
that  there  may  be  none  who  can  avail  themselves  of  this  in- 
herent quality ;  and,  indeed,  there  is  but  one  case  in  which 
any  man  can ;  and  that  is  when  he  who  possesses  the  in- 
heritance, is  also  entitled  to  the  present  ownership,  of  the 
soil ;  for  if  a  particular  estate  is  in  existence  it  is  not  the  land 
which  descends,  but  an  expectant  interest.  But  the  quality 
in  the  subject-matter  still  remains,  and  is  ready  to  revive 
whenever  permitted  to  do  so  by  the  restoration  of  the  in- 
heritance from  its  modified  to  its  simple  state.  It  may  be 
otherwise  with  an  incorporeal  subject.  A  renti^harge,  for 
instance,  granted  for  life,  never  had  and  never  can  have  an 
inheritable  quality ;  and  is,  therefote,  not  an  hereditament. 

We  shall  now  proceed  to  shew,  by  a  few  cases,  that  the 
test  we  have  proposed  is  available  for  determining  whether 
a  subject  is  corporeal  or  not. 

A  parsonage  or  rectory,  though  it  consists  of  nothing  but 
tithes  and  the  like,  besides  the  church  and  churchyard,  and 
hath  no  house  nor  glebe  belonging  to  it,  yet  may  be  granted 
without  deed,  in  fee-simple,  for  life,  or  years.  So  says  the 
Touchstone,*  and  Mr.  Preston  adds  the  obvious  conclusion  that 

I  2B.&C.686.    3Ibid.332. 

*  See  5  B.  &  A.  356.      1  Ibid.  498.      5  T.  R.  296.      5  B.  &  C.  1. 

»  P.  209—229. 
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a  rectory  lies  in  livery.  That  learned  writer,  however,  ob- 
serves elsewhere,  that  a  rectory  is  corporeal,  because  it  is 
essential  to  a  rectory  impropriate  that  there  should  be  a 
glebe,  or  some  other  corporeal  hereditament ;  ^  but  this  pro- 
position, in  which  we  see  the  logical  inaccuracy  of  suppcwrt- 
ing  what  is  predicated  of  the  genus  by  a  reason  applied  only 
to  the  species,  is  vague,  and  adapted  perhaps  to  mislead  the 
student  into  an  opinion  contrary  to  that  expressed  in  the 
Touchstone;  for  it  appears  by  the  passage  just  quoted  from 
that  work,  that  a  rectory  lies  in  livery,  though  destitute  of 
every  corporeal  hereditament  except  the  church  and  church- 
yard, which  are  essentially  involved  in  a  rectory,  and  the  free- 
hold of  which,  therefore,  is  always  in  the  parson.  But  who 
would  suppose  that  these  fundamental  requisites  to  a  rectory 
are  all  which  the  position  in  the  Essay  on  Estates  can 
include  ? 

With  respect  to  advowsons  (which  the  commentator  select- 
ed for  illustrating  his  fanciful  theory)  we  find  a  distinction 
between  those  which  are  in  gross,  and  those  which  are  ap- 
pendant; the  former  being  in  no  case  transferable  with- 
out deed,<  the  latter  being  grantable  with  the  land  they 
are  appendcmt  to,  and  consequently  not  requiring  a  deed. ' 
The  reason  is  obvious.  An  advowson  appendant  is  but  an 
accessary,  and  the  maxim  is,  that  accessorium  sequiiur  suttm 
principale. 

As  to  the  other  incorporeal  hereditaments  which  we  have 
enumerated,  it  may  be  laid  down  universally  that  they  cannot 
be  granted  without  deed,  unless  when,  like  advowsons  ap- 
pendant, they  are  drawn  along  with  a  ccnrporeal  subject- 
matter  to  which  they  are  accessories.  This  may  be  the  case 
with  many  of  them;  and  frequently  is  with  ways  and  c^aor 
mons.  Hence  in  purchase  deeds  of  land  these  are  adverted 
to  in  what  are  called  the  general  words. 

It  is  also,  we  apprehend,  true  generally,  that  incorporeal 
hereditaments  cannot  be  created  without  deed.  The  first  and 
obvious  exception  to  this  rule  is  of  those  which  are  appen- 
dant to  a  thing  corporeal.     But  three  other  incorporeal  here- 


*  Prwt.  Est.  8.  '  Touch.  230.    Crispe's  caie,  Cro.  Eliz.  164. 

*  Ibid.   Co.  Litt.  307. 
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ditaments  may  be  created  without  deed ;  a  remainder,*  a  re- 
version,  and  a  rent-service.  These  apparent  anomalies,  how- 
ever, are  rigid  deductions  from  first  principles.  For  as  to 
the  first  of  them,  a  deed  is  dispensed  with,  because  by  a  ne- 
cessary fiction  the  possession  of  the  particular  tenant  is  to  > 
many  purposes  the  possession  ci  the  person  in  remainder ;  ^ 
whence  livery  to  the  former  enures  to  the  latter.*  A 
reversion  arises  by  mere  act  of  law.  And  as  to  the 
rent-service,  it  is  annexed  undoubtedly  not  to  the  land, 
but  to  the  reversion,  which,  we  have  seen,  is  incorporeal;  and 
as  the  reversion  is  created  actu  legU  merely,  it  is  evident  that 
the  rent-service  which  is  ^incident  thereto,  cannot  require  a 
deed.  Hence  when  the  grantor  retains  no  reversion,  he  can- 
not reserve  a  rent  without  deed ;  as  if  a  man  make  a  gift  in 
tail  or  lease  for  life  with  remainder  over  in  fee  or  a  feoffment 
in  fee,  reserving  a  rent  ;*  the  rent  is  a  rent  charge,  and  the 
reservation  is  void  unless  the  instrument  is  a  deed.*  This 
distinction,  however,  between  a  rent-service  and  a  rent-charge 
did  not  exist  at  the  common  law,  but  originated  in  the  statute 
quia  emptores  ;^  for  before  that  enactment  a  feoffee  held  of 
his  feofibr,  and  that  feudal  service  of  whidi  rent  formed  a 
part,  belonged  of  common  right  to  the  latter,  who  though  he 
retained  no  reversion,  still  preserved  the  tenure  or  seignory  to 
which  rent  might  be  incident  in  the  same  manner  as  it  now 
is  to  a  reversion. 

But  further,  we  may  observe  that  a  minor  or  derivative  in- 
terest, as  for  instance  a  lease  by  a  reversioner  or  remainder- 
man, cannot  be  created  in  an  incorporeal  hereditament  except 
by  deed.  On  account  whereof  (we  will  here  remark)  some 
modem  writers  allege  that  the  term  lease  is  improper,  as  the 
instrument  is  a  grant.  But  they  conmiit  a  bgical  error ;  for 
^  grant*  is  ihe  generic  term  of  conveycmce  for  incorporeal, 
exactly  as  ^/eqffment'  is  for  incorporeal  hereditaments ;  and, 
therefore,  when  the  ownership  is  specifically  modified,  it  is 
equal  proper  in  both  species  of  subjects  to  give  the  in- 
strument a  specific  name. 

There  are,  we  believe,  no  exceptions  to  our  proposition ; 
the  only  approach  to  an  exception  is  in  the  case  of  a  parson 

>  Vid.  Bac.  Abr.  Rem.  T.  «  Litt,  60.    Co.  Lilt.  49  a.  49  b. 

»  Litt.  217.  *  Ibid.  216. 
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agreeing  for  his  tithes  with  the  person  who  is  to  pay  them ; 
and  this  is  held  good,  not  as  a  grant,  but  as  a  contract  opera- 
ting (as  it  is  phrased)  by  way  of  retainer.^  But  though  a 
parson  may  grant  his  tithes  from  year  to  year,  to  him  that  is 
to  pay  them,  without  any  deed,*  and  the  right  conferred  by 
that  grant  so  far  resembles  a  yearly  tenancy  of  lands,  that  a 
half  year's  notice  must  be  given  to  determine  it,*  yet  this  parol 
agreement  can  be  made  with  no  other  person;  nor  e?en  can  the 
interest  it  confers  be  assigned.^ 

Again,  it  is  laid  down  that  **  most  chattels  real  may  be 
granted  without  deed  ;'*^  but  none  of  those  which  are  derived 
out  of  an  incorporeal  hereditament  can  be  so  passed.  Thus 
neither  a  lease  for  years  of  a  remainder  or  a  reversion,^  or  of 
tithes  ^^  nor  a  next  presentation'  can  be  granted  without 
deed. 

We  must  now  retrace  our  steps. — We  trust  that,  in  some 
measure  at  least,  we  have  accomplished  our  proposed  object, 
and  succeeded  in  drawing  the  line  plainly  between  the  main 
division  of  real  subjects,  and  in  clearly  developing  their  dis- 
tinctive features.  Should  it  be  said  that  the  test  we  have 
constantly  been  referring  to,  is  so  obvious  that  we  need  not 
have  formally  proposed  it  as  the  medium  of  distinguishing 
between  corporeal  and  incorporeal  objects,  we  answer,  that 
plain  as  it  may  seem,  it  must  have  escaped  not  only  Black- 
stone  (or  he  would  not  have  conmiitted  the  errors  we  have 
noticed),  but  some  others  whose  attention  was  more  exclu- 
sively directed  to  the  subject.  Mr.  Sanders,  for  instance,  in 
consequence,  we  suppose,  of  confounding  the  generic  title 
**  gratUi**  with  the  specific  assurance  which  is  required  for  the 
trannsfer  of  an  incorporeal  hereditament,  has  placed  chattels 
real,  title  deeds,  and  emblements,  in  the  same  category  with 
advowsons.^ 

We  must  now  proceed  to  the  usual  classification,  which,  be- 


•  Touch.  230.  «  IWd.  230. 

•  See  4  Bac.  Abr.  51.    6th  Ibid.  768.    1  B.  &  S.  458.    12  East,  83. 
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sides  theimportaoce  it  derives  from  uniyersai  adoption,  is  still 
in  many  points  material  in  practice.  The  distribution  we 
mean  is  into  lands,  tenements,  and  hereditaments.  Of  the  first  of 
these  words  we  have  for  the  present  spoken  sufficiently ;  the 
others  demand  more  particular  notice.  It  is  observable  that 
*'  tenement"  like  ^Mand*'  has  a  vulgar  and  limited,  as  well  as  a 
legal  and  comprehensive  signification;*  and  as  ^*  land"  in  its  or- 
dinary and  popular  sense  would  mean  no  more  than  ground, 
soil,  or  earth,  so  *^  tenement"  in  its  common  acceptation  applies 
only  to  houses  and  other  buildings.  But  the  legal  meaning 
of  '*  tenement"  Is  that  which  its  etymon  imports — whatever,  to 
use  the  language  of  our  writers,  may  be  holden  ;•  that  is,  what- 
ever may  be,  or  rather  might  have  been,  the  subject  of  tenure ; 
and  as  things  incorporeal  came,  when  they  savoured  of  the 
realty,  within  the  scope  of  feudal  policy,  it  is  evident  that  this 
word  is  of  larger  extent  than  "  land,'*  Now  that  tenure  has 
become  an  empty  name,  we  should  change  this  definition  of 
its  derivative,  and  we  can  effect  the  alteration  with  ease 
and  safety,  as  tenements  are  undoubtedly  co-extensive  with 
things  real.*  An  annuity,  for  instance,  is  an  hereditament, 
but  not  a  tenement,  because  it  charges  only  the  person  of  the 
grantor.*  Hereditament  is  a  word  still  more  extensive  than 
tenement,  at  least  in  one  sense,  as  it  embraces  things  personal 
as  well  as  real;  but  when  we  say  with  Lord  Coke,^  that  it  is 
by  much  the  most  comprehensive  expression,  we  must  add  a 
qualification  which  he  seems  to  have  overlooked.  For  if  on 
the  one  hand  there  are  things  which  are  inheritable  but  not 
real,  and  consequently  hereditaments  but  not  tenements,  so  on 
the  other  hand  there  are  things  which  are  real  but  not  inhe- 
ritable, and  consequently  tenements,  but  not  hereditaments. 
This  remark  we  may  exemplify  by  the  case  before  put  of  a 
rent  for  life.^  But  further,  some  things  incorporeal,  even 
though  strictly  lying  in  grant,  are  neither  tenements  nor  he- 
reditaments ;  as  for  example  an  annuity  for  life.7 

The  last  division  of  real  property,  though  more  artificial 
and  less  important  than  the  other,  is  nevertheless  material, 


I  See  2  Bl.  Com.  16.  *  2  Com.  17.  *  Co.  Litt.  6  a.    1  Leo.  1S8. 

*  Co.  litt  144.  »  Ibid.  6.  •  1  Prest.  Est.  12. 

7  Ibid. 
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as  those  objects  of  ownership  which  the  law  recognises  as 
real,  have  many  capacities  and  qualities  which  do  not  belong 
to  personal  things.  Thus  rents  are  within  some  most  im- 
portant statutes  (as  for  instance  the  statutes  de  donis^  and  the 
statute  of  uses*)  which  do  not  affect  annuities. '  And  indeed 
this  exclusion  of  annuities  from  the  statute  of  uses,  shows  the 
propriety  of  subdividing  things  incorporeal  into  real  and  per- 
sonal ;  for  that  statute,  sifter  a  specific  enumeration,  adds  the 
sweeping  expression  ^'and  other  hereditaments/'  which  would, 
if  taken  abstractedly,  comprise  personal  things  of  an  inherit- 
able nature.  But  still  it  was  correctly  held  inapplicable  to 
annuities,  because  it  had  previously  confined  its  operation  to 
what  the  grantees  to  uses  were  seised  of ;  and  seisin  is  the  pos- 
session of  a  frank  tenement  or  freehold.  The  statute  de  donis 
used  only  the  word  tenements,  and  of  course  therefore,  no 
doubt  could  ever  have  arisen  of  its  inapplicability  to  an- 
nuities. 


ART.  v.— AN  INQUIRY  INTO  THE  VALIDITY  OF  THE  POWER  OF 
SALE  AND  EXCHANGE  IN  SETTLEMENTS.  WHEN  NOT  CONFINED 
TO  THE  PERIOD  ALLOWED  FOR  SUSPENDING  ALIENATION. 

Most  of  our  readers  who  have  paid  any  attention  to  the 
law  of  real  property,  are,  we  presume,  acquainted  with  the 
general  principles  of  the  doctrine  of  powers.  Those  who  are 
not,  can,  we  fear,  hardly  enter  with  us  into  the  somewhat  ab- 
struse, but  very  important,  topic  to  be  discussed  in  this  ar- 
ticle; but  to  those  who  are  tolerably  conversant  with  the 
general  nature  of  powers,  we  hope  to  be  intelligible,  and  to 
produce  convincing  arguments  in  £sivor  of  our  view  of  the 
subject. 

But  though  it  would  be  inconsistent  with  our  limits  to  enter 
so  far  into  the  general  doctrine  as  to  enable  a  novice  to  ap- 
preciate the  question  we  have  selected,  it  will  nevertheless 

*  1  iDftt.  19, 20.  '  RenU  are  mentioned  in  this  statulc. 

'  Gilb.  Uses»  281.    Jones»  127. 
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be  proper  to  premise,  as  the  datum  requisite  to  the  argument, 
that  a  power  derived  from  the  doctrine  of  uses  is  only  a  spe- 
cific medium  of  raising  a  use  ;  and  that  the  appointment  in 
pursuance  of  it  is  nothing  more  than  an  event  on  which  such 
use  is  to  arise.  That  event,  it  is  true,  has  peculiar  effects 
which  form  its  distinctive  qualities  ;  but  they  are  few  and  de- 
finite, and  all  its  other  qualities  are  identical  with  those  of 
any  other  species  of  event.  Subject  therefore  to  this  specific 
difference,  we  may  with  perfect  safety  apply  any  conclusion, 
which  has  been  established  with'  respect  to  Uiose  events, 
which,  in  compliance  with  an  old  and  somewhat  objectionable 
phraseology,  have  been  termed  the  acts  of  God,i  to  those 
which  have  been  contradistinguished  by  the  title  of  acts  of 
man.  *  '  It  is  evident  that  all  events  which  may  be  deemed  in- 
dependent of  human  agency  are  embraced  by  the  former, 
and  those  which  are  dependent  on  that  agency,  by  the  latter 
class.  But  this  classification,  though  it  originated  with  that 
excellent  lawyer,  Mr.  Booth,  is  palpably  erroneous,  because 
the  latter  class  in  intended  to  comprise  appointments  only ; 
whereas  it  does  in  terms  extend  to  any  event  which  consists 
in  the  act  of  man.  If,  for  instance,  there  be  a  conveyance  to 
the  use  of  A.  in  fee,  but  if  B.  goes  to  Rome,  then  to  the  use  of 
C.  in  fee,  the  last  use  is  evidently  a  shifting  use  dependent  on 
the  act  of  B.,  yet  that  act  is  in  its  effects  perfectly  identical 
with  an  event  beyond  the  control  of  the  man,  as  the  death  of 
B.; — on  which,  if  that  were  made  the  groundwork  of  the 
future  use,  such  use  would  arise  in  exactly  the  same  way. 
The  inaccuracy  of  the  classification  is  however  immaterial  to 
the  question  before  us,  and  we  notice  it  in  passing,  only  on 
account  of  its  intrinsic  importance.  To  our  present  purpose 
it  is  sufficient  to  say  that,  except  so  far  as  the  law  has  an- 
nexed to  appointments  a  peculiar  operation,  the  nature  of 
which  is  well  known  and  firmly  defined,  all  events  raising  a 
use  are  identical ; '  and  this  proposition,  which  is  enough  for  us 
to  state,  we  affirm  to  be  not  only  quite  clear  upon  authority, 
but  to  be  an  obvious  and  indisputable  result  of  first  prin- 
ciples.    Hence  it  evidently  follows,  that  when  a  shifting  use 

'  Sir  Wm.  Jones  properly  deprecates  this  expression.  Law  of  Bailments,  104. 
'  See  Mr.  Booth's  able  opinion  appended  to  Uie  Touchstone,  Hilliard's  Edition. 
)  See  Mr.  Booth's  opinion. 
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limited  to  arise  on  the  happening  of  a  given  event,  would  not 
be  affected  by  the  rule  against  perpetuities*  which  prevents 
the  suspension  of  alienation  for  a  longer  period  than  lives 
in  being,  and  21  years  after,  including  the  time  of  gestation  ;* 
neither  would  an  appointment,  in  pursuance  of  a  power,  if 
bearing  exactly  the  same  relation  to  that  rule.  To  this  corol- 
lary we  are  led  by  reasoning  as  clear  and  certain  as  matbe. 
matical  demonstration. 

Now  all  our  conveyancing  readers  well  know,  that  the  law 
has  given  to  that  highly  favoured  interest — an  estate  tail,  a 
certain  quality  of  which,  though  it  seems  abstractedly  to  be 
an  adventitious  appendage,  that  estate  cannot  be  deprived  by 
any  proviso  in  the  instrument  or  contrivance  of  the  parties.  * 
That  quality  is  the  privilege  which  the  tenant  in  tail  has  of 
levying  a  fine  with  proclamations,  and  of  suffering  a  common 
recovery.*  This  privilege  is  instantly  and  inseparably  an- 
nexed to  his  estate.  Now  it  is  the  invariable  effect  of  a 
common  recovery,  when  duly  suffered  by  a  tenant  in  tail,  to 
bar  and  destroy  every  species  of  interest  ulterior  to  his  estate, 
whether  falling  within  what  may  be  classed  under  the  generic 
head  of  executory  interests,  or  the  common  law  doctrine  of 
remainders  and  reversions.  *  The  consequence  is,  that  the  po- 
sitive rule  which  was  levelled  at  perpetuities,  with  a  view  of 
preventing  the  suspension  of  alienation  through  the  medium 
of  the  peculiar  doctrines  of  uses  and  devises,  beyond  the 
period  of  lives  in  being,  and  21  years  after,  is  always  pre- 
cluded when  the  executory  limitation  is  preceded  by  an  estate 
tail.* 

In  marriage  settlements  of  freehold  estates  this  is  al- 
ways the  case.  The  lands  are  limited  to  the  use  of  the 
husband  for  life,  and  (after  intervenient  remainders  to  the 
wife  and  the  trustees  to  support  contingent  remainders)  to 
the  use  of  the  first  and  other  sons  in  taiL  The  power  of 
sale  is  given  to  the  grantees  to  uses  to  be  executed  with  the 
consent  sometimes  of  the  then  tenants  of  the  freehold,  some- 
times of  those  and  of  the  persons  next  in  remainder ;  and  who 

I  See  the  certificate  in  Stephens  ▼.  Stephens,  For.  232. 

<  Touch.  40.    Portington's  case,  10  Co.  42  a.    1  Burr.  84.  *  Ibid. 

«  I  Mod.  108.    2  Lev.  18.    1  Lev.  35.    1  Keb.  73.    2  Salk.570. 

•  See  and  consider  Feanie,  428-9. 
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may  not  be  esse  at  the  time  at  which  the  settlement  is  made. 
When  the  power  is  to  be  executed  with  the  consent  of  the 
person  in  being,  it  is  evident  that  under  no  circumstances  can 
it  be  objected  to  on  the  ground  of  its  tending  to  a  perpetuity ; 
as  the  appointment  or  event  by  which  the  shifting  use  is  to 
arise  must  be,  if  at  all,  within  the  period  allowed  for  shack- 
ling property.  But  when  the  power  is  to  be  executed  with 
the  consent  of  a  person  not  in  existence  at  the  time  of  its 
creation,  it  evidently  overleaps  that  strict  but  salutary  rule, 
and  we  must  consequently  seek  for  it  an  extrinsic  and  colla- 
teral support.  And  as  we  have  already  shewn  that  no  future 
use  can  be  void  on  account  of  its  remoteness,  if  preceded  by 
an  estate  tail,  it  follows  that  a  power  of  sale,  8lc.  so  circum- 
stanced, cannot  be  a  nullity  on  that  ground,  when  in  its 
usual  place  and  form,  in  settlements  of  freehold  estates.  Con- 
sequently the  absence  of  an  express  confinement  of  the  power 
to  the  pennitted  period,  is  immaterial — the  insertion  of  such 
a  restriction  nugatory. 

The  point  we  have  contended  for  is  so  clear  on  principle, 
and  so  strong  from  practice,  that  we  should  not  have  laboured 
to  develope  it  in  this  systematic  and  (to  our  learned  readers) 
perhaps  prolix  way,  did  not  a  doubt  at  this  moment  extensively 
prevail  of  the  validity  of  powers  for  sale,  when  circumstanced  as 
we  have  above  supposed.  That  doubt  arose  from  the  decision 
of  Lord  Eldon  in  the  case  of  Ware  v.  Polhill.^  It  would  be 
saiBcient  to  say  that  the  point  which  was  established  by  that 
case  respected  leaseholds  only,  in  order  tp  shew  that  it  does 
not  bear  upon  the  question  we  are  discussing.  But  we  shall 
nevertheless  very  briefly  state  the  circumstances  of  Ware  v. 
Polhill,  and  so  far  as  is  material  to  the  present  point,  they 
are  as  follow.  Freeholds  and  copyholds  were  devised  to  tes- 
tator's son  for  life,  remainder  to  trustees  to  preserve  contingent 
remainders,  remainder^  his  first  and  other  sons  in  tail,  re- 
mainders over ;  and  leaseholds  were  bequeathed  to  trustees  to 
renew  and  to  pay  the  rents  to  the  persons  who,  under  the  above 
limitations,  should  for  the  time  being  be  entitled  to  the  rents 
of  the  freeholds  and  copyholds.  And  the  trustees  were  em- 
powered at  any  time  hereafter,  vrith  the  consent  of  the  person 

•  11  V«.  Jun.  267. 
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or  persons  who  should  as  aforesaid  be  entitled  to  the  rents  of 
the  freeholds  or  copyholds,  or,  in  case  such  person  should  be 
a  minor^  at  the  discretion  of  the  trustees,  to  sell  the  leaseholds. 
Tlien  followed  a  declaration  (immaterial  however  to  this  point  >) 
concerning  the  purchase  money,  viz.  to  lay  it  out  in  the  pur- 
chase of  freeholds  and  copyholds  to  be  settled  to  the  uses  of 
the  freeholds  and  copyholds  devised.  The  Lord  Chancellor 
held  the  power  void ;  for  it  might  travel  through  minorities 
for  two  centuries.  *'  The  point  (says  Mr.  Sugden  «)  decided 
by  this  case  is,  that  when  a  leasehold  estate  is  settled  as  a  real 
estate,  but  so  as  to  vest  absolutely  in  a  quasi  tenant  in  tail,* 
a  power  to  defeat  his  estate  by  selling  the  property,  and  buying 
a  real  estate  to  be  resettled,  is  void."  We  do  not  apprehend 
this  to  have  been  the  point  decided.  The  Chancellor  ob- 
served that  it  *'  is  very  diflScult  to  say  the  words  are  so  predte, 
so  clearly  indicative  of  the  inieniion^zR  to  authorize  the  court 
to  say  that  this  is  the  eflPect,"  viz.  *'  whether  the  trustee  did 
exercise  the  power  or  not,  whether  any  tenant  for  life  adult 
ever  gave  his  consent  to  the  exercise  of  the  power,  or  with- 
held it;  the  person  who  would  take  under  the  first  words  the 
'  absolute  interest,  as  the  infant  would,  should  have  that  cut 
dotvn  :  the  intention  being  that  if  this  son  should  die  under 
21,  it  should  go  over  in  all  circumstances."*  It  is,  we  think, 
evident  from  this  language  of  his  lordship,  that  if  in  the 
case  before  him,/>rect5e  words  clearly  indicative  of  the  intention 
had  been  used,  and  the  power  had  not  been  void,  for  the  spe- 
cific reason  above  given^  i.  e.  because  it  might  travel  through 
too  long  a  period,  the  circumstances  of  the  leasehold  estate 
having  been  settled  as  real  estate,  and  having  vested  in  the 
infant  tenant  in  tail  of  the  latter,  would  not  have  prevented 
the  court  from  holding  that  his  interest  "  should  becut  down." 
In  other  respects  Mr.  Sugden's  conclusion  appears  to  us  too 
exactly  squared  with  the  case  it  is  drawn  from.  That  acute 
and  able  writer  has  in  this  instance,  as  in  many  others,  in- 

'  Vid.  infra.  *  Powen,  148,  4th  Edition. 

)  In  leaseholds /or  livet,  (but  of  coune  not  in  leaseholds  for  jears)  there  may  be 
a  quasi  estate  tail,  because  they  may  be  made  descendible  to  the  issue  of  the  devisee. 
The  phrase  quasi  HmUation  in  tail,  ai  applied  to  chattels,  may,  however,  be  co&ve- 
nient,  though  not  unobjectionable. 

*  11  Ves*281.  We  have  transposed  the  two  sentences  we  have  cited,  to  avoid 
surplusage. 
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trenched  in  particularities  a  position  which  involves  a  general 
and  important  principle.  The  circumstance  that  the  proceeds 
of  the  execution  of  the  power  were  to  be  applied  in  the  pur- 
chase ^'  of  a  real  estate  to  be  resettled/'  was  immaterial,  as 
was  also,  we  apprehend,  the  fact  of  the  person  in  whom  the 
leasehold  estate  was  to  vest  absolutely,  being  "  a  quasi  tenant 
in  tail."  For  the  appointment  by  which  the  power  was  to  be 
executed  was  the  event  whereby  the  prior  limitation  was  to 
cease ;  and  that  event,  if  the  power  had  been  good,  would 
have  determined  the  preceding  interest  by  way  of  executory 
devise.  And  as  what  Mr.  Sugden  has  called  a  quasi  tenant 
in  tail  takes  the  entire  legal  estate  under  the  devise  to  him 
exactly  in  the  same  manner  as  if  no  mention  were  made 
of  issue,  his  estate  is  therefore  attended  with  no  peculiar 
quality,  which,  vrith  reference  to  an  ulterior  limitation, 
intended  to  enure  by  way  of  executory  devise,  assimilates 
it  to  an  actual  estate  tail  in  freeholds.  It  follows  ths^t 
the  position  may  be  stated  without  this  qualification  of  Mr. 
Sugden's.  And  with  respect  to  the  mann^  in  which  the 
testator  directed  the  trustees  to  apply  the  money,  nothing 
is  more  evident  than  that  if  the  power  was  void  in  the 
(^e  we  are  commenting  on,  by  reason  of  the  indefinite  period 
allowed  for  its  execution,  an  ulterior  declaration  as  to  the 
proceeds  of  a  sale  thereunder  must  have  been  perfectly  im- 
materiaL  As  therefore  Mr.  Sugden  admits  the  soundness  of 
the  decision  in  Ware  v.'PolhiU,  he  should  have  drawn  from  it 
a  more  general  and  important  proposition  than  that  which  we 
have  criticised. 

Still,  however,  we  coincide  with  his  view  of  the  subject,  and 
think  with  him  that  the  Lord  Chancellor  clearly  did  not 
mean  to  impeach  the  validity  of  the  common  power  of  sale 
and  exchange.  It  is  not  to  be  presumed  that  the  difference 
between  an  actual  tenant  in  tail  and  Mr.  Sugden's  quasi 
tenant  in  tail,  with  reference  to  the  question  of  perpetuity, 
conld  have  escaped  that  able  judge;  we  cannot  suppose  that 
he  forgot  that  Uie  quad  limitation  in  tail  carried  an  entirety 
in  the  equitable  ownership,  and  was  therefore  analogous,  not 
to  an  estate  tail  in  freeholds,  but  to  a  fee  intended  to  be  de- 
terminable by  way  of  executory  devise ; — an  effect  extremely 
material,  since  when  the  modifications  are  of  the  legal  owner- 
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ship,  one  reason  for  the  indestructibility  of  executory  interests, 
of  whatever  denomination,  when  they  follow  the  fee,  is  that 
the  preceding  taker  has  already  all  he  can  have ;  and  it  would 
be  absurd  to  allow  any  common  law  conveyance  by  him  to  ex- 
tend its  operation  beyond  the  limits,  which,  by  an  incongruous 
fiction  introduced  by  the  doctrine  of  uses  and  devises,  comprise 
the  whole  estate.  And  here  we  may  notice  a  slight  inaccuracy 
in  the  terms  of  Mr.  Sugden's  proposition,  *  to  which  we  are 
naturally  led  by  these  last  remarks.  For  instead  of  stating 
that  when  the  leasehold  is  settled  so  as  to  vest  absolutely  in 
the  quasi  tenant  in  tail,  the  po^er  is  void,  he  should  have 
adopted  language  Expressive  of  all  which  undoubtedly  he 
meant, — a  legal  or  equitable  intirety  of  interest.  For  as  we 
have  observed,  that  entirety,  whether  in  freeholds  or  chattels, 
is  compatible  with  any  mode  of  defeasance  by  way  of  exe- 
cutory devise  or  future  use ;  and  a  power  of  sale  in  a  will  is 
of  course  one  of  those  modes.  But  the  expression  ''  absolute*' 
is  used  by  the  law  in  its  natural  and  proper  sense,*  and  is 
therefore  not  synonymous  with  "  whole"  or  •*  entire."  Then  if, 
as  we  apprehend,  it  is  absurd  to  say  that  an  absolute  estate 
can  be  subject  to  a  defeasance,  Mr.  Sugden's  proposition  is 
evidently  one  which  the  logicians  call  identical. 

The  point  to  which  we  have  addressed  ourselves  is  of  the 
greatest  practical  import ;  and  we  hope  that  the  existence  of 
doubts  respecting  it  will  be  deemed  a  sufficient  reason  for 
this  minute  scrutiny.  Our  conclusion  we  may  express  in  the 
words  of  Mr.  Sugden, '  that  ^'  general  powers  of  sale  and 
exchange  in  strict  settlement  appear  to  be  valid,  on  the  same 
ground  that  a  shifting  use"  [or,  he  might  have  added,  exe- 
cutory devise]  **  may  be  limited  to  take  effect  at  any  period, 
however  remote,  when  the  estate  is  regularly  limited  in  tail, 
because  the  tenant  in  tail  may  destroy  the  shifting  use"  [or 
executory  devise]  *'  by  a  common  recovery."  This  a  quasi 
limitee  in  tail  of  a  term  of  years  cannot  do ;  and  therefore 
the  two  cases  stand  on  different  grounds  with  reference  to  the 
question,  whether  an  ulterior  limitation  or  power  is  affected 
by  the  rule  against  perpetuities. 

We  shall  finish  with  remarking  that  in  our  judgment  the 

»  Powwi,  148.  *  Co.  Lin.  1  b.  »  Powwi,  148.9. 
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validity  of  the  general  power  must  be  rested  on  this  single 
principle ;  and  this  we  mention  because  Mr.  Sugden  has  for- 
tified his  conclusion  with  some  collateral  observations,  which 
we  think  irrelevant.  '^  Such  a  power^  (i.  e.  a  general  power 
in  settlements  of  freeholds)  **  does  not,  like  the  power  in  Ware 
V.  Polhill,  operate  to  defeat  the  estate  of  the  minor  t^ant  in 
tail,  but  transfers  it  from  one  property  to  another.''^  Again, 
he  afterwards  says,  "  there  is  merely  a  change  of  title, 
not  a  destruction  of  interest."  We  do  not  perceive  the 
author's  drift;  but  one  proposition  involved  in  his  remarks, 
viz.  that  ''  the  general  power  does  not  operate  to  defeat  the 
estate  of  the  minor  tenant  in  tail,"*  we  must  take  the  liberty 
to  comment  on.  The  student  should  be  told  that  Mr.  Sugden 
never  could  have  meant  his  words  to  be  taken  literally;  for 
nothing  is  more  plainly  identified  with  the  fundamentals  of 
powers  operating  under  the  doctrine  of  uses,  than  that  aU  the 
estates  prior  to  the  power  of  sale  vest  subject  to  be  divested 
or  defeated  by  its  execution.  A  power  of  revocation  is 
always  added,  in  formally  drawn  settlements,  to  the  power  of 
sale,  from  this  evident  necessity  of  removing  the  prior  vested 
uses;  and  for  the  same  reason  the  law  of  itself  impliedly  involves 
the  former  in  the  latter,  whatever  form  it  may  assume.'  Mr. 
Sugden  therefore  could  have  intended  only  that  the  general 
power  of  sale  does  not  virtually  defeat  the  interest  of  the 
minor  tenant  in  tail,  because,  although  the  appointment  there- 
under overreaches  his  identical  estate  in  the  lands  originally 
settled,  he  acquires  another  estate  tail  in  those  which  are  pur- 
chased or  taken  in  exchange. 


ART.  VI--ON  THE  EFFECT  OF  THE  WILL  OF  QUASI  TENANT  IN 
TAIL  OF  AN  ESTATE  PUR  AUTRE  VIE,  UPON  THE  QUASI  EN- 
TAIL  AND  REMAINDERS  OVER. 

It  may  reasonably  afford  surprise  to  an  inquirer  into  the 
history  of  our  laws,  that  at  so  recent  a  period  as  the  latter 
end  of  the  reign  of  Charles  II.,  when  not  only  had  the  prin,- 

>  Powwi,  148.  *  Ibid.  *  Bishop  of  Oxford  ▼•  Leigliton,  2  Vem.  367. 
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eipal  diTifiioiis  o£  our  law  of  real  property  been  long  dis- 
tinctly  marked  out,  but  into  many  of  them  the  most  subtle 
refinements  had  been  introduced,  one  in^portant  deficripti(Mi 
of  intecefit  in  real  property  should  have  been  left  to  a  mode 
of  acquiaiiio&  which  .we  should  expect  to  find  tolerated  only 
amongst  men  in  a  savage  state.  ''  Where  a  man  wis  tenant 
pur  autre  vie,  or  had  an  estate  granted  to  himself  only  (with- 
out mentioning  his  hejrs)  for  the  life  of  another  man,  and 
died  during  the  life  of  cestui  que  me,  or  him  by  whose  life  it 
was  holden :  in  this  case  he  that  first  entered  on  the  land 
might  lawfully  retain  the  possession  so  long  as  cestui  qMe  jm 
lived,  by  right  of  occupancy."^  The  Statute  of  Frauds  (in 
f  rendering  this  description  of  property  deviseable  like  other 
estates  in  land,  and  providij^  .that  where. not  devised,  it 
**  should  be  chargeable  in  the  hands  of  the  heir,  if  it  should 
come  to  him  by  a  reason  of  a  special  occupancy,  as  assets  by 
descent ;  and  in  case  there  should  no  special  occupant,  it 
should  go  to  the  executors  or  administrators,  and  be  assets  in 
their  hands ;"  <)  and  the  14  0. 2.  c  20.  in  rendering  it  distri- 
butable as  personalty,  greatly  improved  its  character,  but  left 
it  invested  with  some  very  anomalous  and  perplexing  qualities. 
Partaking  in  some  respects  of  the  nature  both  of  realty  aod 
of  personalty,*  it  differs  in  essential  particulars  from  any  other 
description  of  property  coming  under  either  of  those  classes. 
Hence  has  arisen  the  difficulty  which  the  courts  have  found 
in  describing  the  species  of  the  estate  pur  mitre  vie,  and  in  de- 
signating the  character  in  which  the  several  classes  of  repre- 
sentatives succeed  to  it.  Thus,  according  to  one  authority,^ 
where  an  estate  pur  autre  vie  is  granted  to  a  man  and  his  heirs 
during  the  Ufe  of  cestui  que  vie,  there  the  heir  may  ent^  and 
hold  possession,  and  is  called  in  \q,wb. special  occupant:  though 
some  have  thought  him  so  called  with  no  very  great  propriety, 
and  that  such  estate  is  rather  a  descendible  freehold."  So 
Lord Northington  held  « that  "this  is  a  descendible  freehold," 
and  in  Low  v.  Barrow  *  it  was  laid  down  by  Lord  Talbot  also 
that  an  estate  pur  autre  vtf  ''  is  a  descendible  freehold  only." 


»  2  Blac  Com.  268.  «  29  Car.  2.  c.  3.  s.  12. 

s  See  Doe  d.  BItke  ▼.  Luzton,  6  T.  R.  292.  «  2  Blac.  Com.  2G9. 

•  Giey  V.  Mannoek,  2  Eden,  d39.  «  3  P.  W.  262. 
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On  the  other  hand  Lord  Kenyon,  in  Doe  d.  Blake  v.  Buxton/ 
thus  expressed  himself  upon  the  subject.  *^  Estates  ptir  autre 
vie  certainly  are  not  estates  of  inheritance :  they  have  been 
sometimes  called,  though  improperly,  descendible  freeholds ; 
strictly  speaking  they  are  not  descendible  freeholds^  because 
the  heir  at  law  does  not  take  by  descent/'  It  would  be  irre* 
leyant  to  our  present  purpose  to  notice  in  detail  the  many 
other  and  more  important  discrepancies  of  opinion  which  have 
existed  in  the  courts  whenever  the  rights  of  persons  interested 
in  estates  pur  autre  me  have  called  for  consideration.  This 
brief  notice,  however,  of  the  difficulty  which  has  been  felt  in 
appropriatdy  describing  this  species  of  interest  in  its  simple 
state,  may  serve  to  prepare  us  for  the  opposition  of  opinion 
which  has  prevailed  amongst  eminent  modem  judges  respect- 
ing it,  when  viewed  under  a  modification  of  not  unfrequent 
occurrence.  We  allude  to  the  question  whether  in  the  case 
of  an  estate  pur  autre  vie  limited  to  one  and  the  heirs  of  his 
body,  with  remainders  over,  such  quasi  entail  as  it  is  called, 
and  remainders  over,  are  barrable  by  the  wiU  of  the  quasi 
tenant  in  tail. 

The  term  **  quasi  entail  applied  to  this  limitation  of  estates 
pur  autre  vie  would  seem  to  denote  a  general  resemblance  to 
the  entail  of  estates  of  inheritance,  though  the  courts  in  using 
it  have  at  the  same  time  carefully  pointed  out  that  in  every 
respect  the  two  estates  essentially  differ.  This  solecism  in 
terms  is  attributable  perhaps  to  times  when  men  were  accus- 
tomed to  designate  objects  rather  by  some  seeming  but  un- 
real resemblance  to  other  objects,  than  conformably  to  their 
intrinsic  natures.  In  Low  v.  Burrow'  it  was  laid  down  ''  that 
the  limitation  of  an  estate /hit  autre  vie  to  A.  and  the  heirs  of 
his  body  makes  no  estate  tail  in  A.  for  all  estates  tail  are  es» 
tates  of  inheritance  to  which  dower  is  incident,  and  must  be 
within  the  statute  de  donis:  whereas  in  this  kind  of  estate, 
which  is  no  inheritance,  there  can  be  no  dower,  neither  is  it 
within  the  statute."  So  in  Grey  and  Mannock*  it  was  stated 
to  be  ''  not  intailable  within  the  statute  de  donis,  and  there- 
fore no  common  recovery  could  be  suffered  of  it."  In  the 
same  case  of  Low  v.  Burrow  it  was  said  by  Lord  Talbot,  that 

•6T.R.291.  «3P.  W.262.  »  2  Eden,  339.    6T.  R.291. 
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although  the  quasi  tenant  in  tail  might  by  a  lease,  or  lease 
and  release,  bar  the  heirs  of  his  body,  yet  it  seemed  to  him  as 
if  no  act  which  he  could  do  would  be  capable  of  barring  the 
limitations  over.  Howeyer,  it  has  long  been  determined  that 
the  person  entitled  under  the  limitation  in  tail  may  bar  the 
remainders  over,  as  well  as  his  own  issue,  by  deed,  surrender, 
or  even  articles.  ^  The  grounds  assigned  for  investing  the 
quan  tenant  in  tail  with  this  power  of  alienation  are,  that  his 
estate  is  ''  not  within  the  statute  de  donis,  nor  barrable  by  re- 
covery ;"  and  that  (as  it  is  the  mutual  interest  of  landlord  and 
tenant  in  cases  of  leases  for  lives,  that  such  leases  should 
from  time  to  time  be  renewable,  and  being  renewed,  they 
must  by  the  doctrine  of  the  Court  of  Chancery  continue  sub- 
ject to  the  same  trusts)  the  estate  might  otherwise  continue 
for  ever  without  any  possibility  of  being  barred.  •  We  find  it, 
therefore,  distinctly  laid  down  by  several  authorities,  that  *^  the 
limitation  which  in  the  case  of  an  estate  of  inheritance  would 
create  an  estate  tail,  does  in  the  case  of  a  freehold  give  the 
party  the  whole  interest,  so  as  to  empower  him  to  dispose  of 
if*  *^  Any  limitations  depending  thereupon  are  entii^ly  in 
the  power  of  the  first  taker  in  tail."*  ''  He  is  entitled  to  the 
absolute  ownership.''  ^ 

Thus  far  nothing  specifically  relating  to  the  effect  of  the 
will  of  a  quasi  tenant  in  tail  appears  upon  the  books.  "  How- 
ever in  Doe  d.  Blake  v.  Luxton  (before  cited).  Lord  Kenyon, 
after  citing  several  of  the  last  mentioned  cases  in  support  of 
the  proposition  that  *^  it  is  absolutely  in  the  power  of  the  first 
taker  lo  make  what  disposition  of  the  estate  he  pleases,''  pro- 
ceeded to  state  from  his  MS.  note  of  the  case  of  Grey  v. 
Mannock,  that  Lord  Northington  seemed  to  be  of  opinion  that 
the  quad  tenant  iti  tail ''  might  have  defeated  the  remainders 
by  his  will  alone,^^  To  this  Lord  Kenyon  observed  he  had 
formerly  added  a  quaere ;  having  **  understood  that  the  re- 
mainders in  such  an  estate  could  only  be  defeated  by  some 

>  Grafton  ▼.  Hanmer,  2  P.  W.  266.  Norton  t.  Frecker,  1  Atk.  524.  Foster  ▼. 
Fofter,  2  Atk.  269.  Saltern  ▼.  Saltern,  2  Atk.  376.  WilUamt  ▼.  Jekyll,  2  Ves.  681. 
Blake  v.  Blake.  SCox't  P.  W.  10.  No.  1. 

'  3  P.  W.  266.  note  £.  Westney't  t.  Chappel»  3  Bro.  P.  C.  51.  2nd  editioo. 
1  Piest.  Abstr.  439. 

»  Per  Lord  Hardwicke,  Foster  ▼.  Foster.  *  Idem,  Norton  ▼.  Frecker. 

*  Lord  Northington.  Orey  v.  Mannock. 
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act  inier  vivosJ*  He  added,  however,  that  though  he  did  not 
desire  to  be  understood  as  deciding  any  thing  on  this  point, 
he  was  then  ^*  inclined  to  think  that  the  first  taker  may  bar 
the  remainders  over  by  his  will  alone."  In  Campbell  v. 
Sandys,^  Lord  Redesdale  observed  upon  this  dictum  of  Lord 
Kenyon,  (though  as  his  lordship  said  it  was  not  necessary 
for  him  to  decide  upon  the  point)  in  the  following  terms. 
^*  On  principle  I  think  it  impossible  that  a  will  can  have  that 
effect.  A  will  so  far  as  it  is  a  disposition  of  property  is  a  de- 
signation of  a  special  heir  against  the  right  of  the  person  to 
whom  the  property  would  otherwise  c6me,  by  what  may  be 
called  devolution  of  law ;  but  that  cannot,  from  the  nature  of 
the  instrument,  have  the  effect  of  depriving  of  a  right  a  person 
who  doei  not  claim  by  devolution  of  law,  but  by  virtue  of  a  pre^ 
ceding  gift  or  instrument.  That  must  have  been  the  ground 
on  which  it  was  established  that  the  will  of  a  joint  tenant 
cannot  sever  the  jointure.  It  is  an  instrument  by  which  the 
maker  is  enabled  only  to  bar  his  heir  at  law  or  representative, 
but  which  cannot  be  allowed  to  alter  the  rights  of  third  per- 
sons.'' In  a  later  case  (Dillon  t;.  Dillon  <)  Lord  Manners 
ruled  that  the  will  of  a  quasi  tenant  in  tail  who  died  without 
issue  did  not  bar  the  limitations  over.  ^'  The  quasi  estate  tail,^' 
said  his  lordship,  '^  on  the  death  of  the  quasi  tenant  without 
issue  determined,  and  by  her  will  she  could  not  dispose  of  it, 
for  a  will  can  only  pass  what  a  party  has,  and  by  her  death 
without  issue  the  estate  was  spent  and  there  was  no  interest  for 
the  will  to  operate  upon.^* 

The  cases  in  which  these  opinions  were  expressed  by  the 
two  learned  judges  last  mentioned,  have  in  a  recent  publica- 
tion *  been  cited,  in  conjunction  with  a  decision*  upon  the  effect 
of  surrender  by  an  equitable  quasi  tenant-in-tail,  as  having 
**  incontrovertibly  established"  the  negative  of  the  general 
question  here  noticed.  If,  however,  (as  we  humbly  conceive) 
it  is  expedient  in  expositions  of  the  laws  to  observe  some  dis- 
tinction between  authorities  of  this  nature,  and  decisions  which 
go  to  the  whole  point  in  question,  these  cases  are  not  ex- 
actly entitled  to  the  place  which  is  assigned  to  them  in  the 
work  referred  to.    A  distinguished  writer  of  the  present  day 

>  1  Scbo.  Ac  Lef.  296.  *  I  Bill  &  Beatty,  77. 

'  1  Powell  on  Jkrmm,  by  Jtnnin,  41«  note  (5).     *  Blake  v.  Luxton,  Coop.  1  6 
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(Mr.  Preston  >)  has,  when  about  to  cite  these  same  cases, 
noticed  the  point  in  question  as  yet  being  among  those  **  pro- 
positions which  rest  on  opinion,  and  not  on  decision^  The 
effect  of  a  will  [of  quasi  tenant  in  tail]  in  particular  is  doubt- 
ful."  It  may,  therefore,  yet  be  open  to  us  to  suggest  a  doubt 
(with  deference  to  Mr.  Jarman)  whether  '^  the  principle  is  well 
stated  by  Lord  Redesdale  in  Campbell  v.  Sandys,"  <  and 
whether  the  reasoning  attributed  to  his  Lordship  in  that  case 
does  not  go  too  far  for  his  conclusion. 

It  will  be  i*ecollected  as  a  striking  peculiarity  in  the  case  of 
an  estate  pur  autre  vie^  that  the  heir  (whether  general  or  spe- 
cial) does  not  take  by  descent.     If  the  grant  mention  '*  heirs," 
he  who  shall  happen  to  hold  that  character  will  be  entitled  to 
the  estate,  not  in  that  character,  but  **  as  having  a  special  ex- 
clusive right  by  the  terms  of  the  original  grant,  to  enter  upon 
and  oc^tipy  this  hareditas  jacens  during  the  residue  of  the 
estate  granted."*    He  incurred  not  at  the  common  law  the 
liabilities  of  an  heir,  because  he  took  not  as  such,  or  (as  Lord 
Redesdale  expresses  it)  '*  by  devolution  of  law."    Seeing  then, 
that  in  the  case  of  succession  to  estates  pur  autre  we,  the  real 
difference  is  in  the  persons  designated  to  take  as  special  oc- 
cupants, and  not  in  the  character  in  which  they  take,  that 
each  class  in  truth  is  entitled  performam  doniy  and  not  as  taking 
from  the  immediate  predecessor,  this  question  presents  itself: — 
If  it  be  "  impossible"  that  the  will  of  a  quasi  tenant  in  tail  can 
have  the  eflfect  of  barring  the  right  of  parties  entitled  in  re- 
mainder under  the  quasi  entail  and  limitations  over,  because 
these  parties  claim  *'  by  virtue  of  a  preceding  gift  or  instru- 
ment," why  should  not  the  same  principle  operate  to  save  the 
right  of  the  heir  general,  whose  title  is  in  that  respect  of  pre- 
cisely the  same  nature,  but  who  is  undoubtedly  excluded  fay  the 
will  of  the  last  occupant  ?    The  Statute  of  Frauds  makes  no 
distinction  between  the  two  classes  of  special  occupants. 

Lord  Manners's  judgment  in  Dillon  t?.  Dillon  appears  to 
have  mainly  rested  upon  the-  circumstance  of  the  quasi  te- 
nant having  died  without  issue.  As  his  lordship  deemed  so 
material  the  point  that  there  was  (as  he  said)  ^^  no  interest 
for  the  will  to  operate  upon,"  we  may  suppose  that  he  had  the 

1  1  Prest.  Abstr.  440  '  Jannan's  Powell  on  Deviies,  ubi  8U|». 

»  2  Blac.  Com.  269. 
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quasi  estate  tail  continued  to  subsist,  the  result  would  have 
been  different ;  since  that  circumstance  would,  it  is  obvious, 
have  appeared  wholly  immaterial  to  the  question  if  his  lord- 
ship had  considered  the  will  of  the  quasi  tenant  to  be  tn  Uself 
nugatory  as  against  the  parties  next  in  succession.  It  may« 
perhaps,  be 'inferred  from  the  expressions  ascribed  to  Lord 
Manners,  that  his  lordship  did  not  exactly  hold  the  opinion 
which  seems  to  have  been  adopted  by  Lord  Kenyon:  that  the 
whole  freehold  is  vested  in  the  first  taker  utider  the  fimita- 
tion  of  a  qtuui  estate  tail.  Upon  this  point  the  notion  of  the 
tenant's  power  of  disposition  by  will  apparently  rests.  With 
respect  to  it,  the  following  distinction  may,  it  is  conceived,  be 
correctly  drawn  between  the  cases  of  a  quasi  tenant  in  tail 
and  of  a  tenant  in  tail  of  an  estate  of  inheritance.  The  former 
has  not  (according  to  the  authorities  before  cited)  a  limited 
interest  in,  or  portion  only  of  the  freehold,  as  the  latter  has 
of  the  inheritance,  the  residue  being  vested  in  the  persons  en- 
titled under  the  subsequent  limitations ;  but  he  takes  at  once 
by  the  limitation  of  the  quasi  entail  '^  the  whole  interest"  in 
the  freehold.^  This  may  be  proved  by  the  consideration  that 
the  conveyance  by  lease  and  release  of  a  quasi  tenant  in  tail 
cannot,  from  its  nature,  alter  the  quantity  of  the  estate  which 
passes  by  it«  like  a  recovery  which  derives  its  enlarging  effect 
from  principles  peculiar  to  itself.  That  entire  interest  then 
in  the  freehold  which  the  alienee  takes  by  such  conveyance, 
must  previously  have  been  vested  in  the  quasi  tenant  in  tail 
himsdf.  Nor  could  he  have  obtained  this  otherwise  than  by 
the  original  grant.  Lord  Northington  is,  indeed,  reported 
to  have  said^'  *'  It  is  like  the  case  at  common  law  of  a  con- 
ditional fee  which  became  absolute  by  the  party's  having 
issue ;"  but  *'  the  analogy,"  observes  Mr.  Preston,  in  alluding 
to  this  notion, ''  fails,  inasmuch  as  the  right  of  alienation  does 
not  in  any  manner  depend  on  the  birth  of  issue."  The  re- 
mainder-man, therefore,  in  this  case  cannot,  it  should  seem, 
as  in  the  other  case  (of  estates  of  inheritance)  have  an  interest 
subsisting  together  with  that  of  the  person  taking  under  the 
quasi  entail,  but  simply  a  right  which  accrues  to  him  upon 
the  possession  becoming  vacant,  of  taking  in  succession  as 
special  occupant. 
*  Vide  referanoes  lapra,  p.  292.  ^  Gray  v.  ManHock,  2  Edtui,  332. 
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The  quasi  entail  of  an  estate  pur  autre  vie  being  thus  an 
interest  perfectly  sui  generis,  it  is  not  by  fancied  analogies 
drawn  from  the  rights  of  persons  entitled  under  other  estates, 
that  the  present  question  is  to  be  determined.  The  safest 
conclusion  to  which  we  can  come  seems  to  be,  that  when  cir- 
cumstances shall  call  for  a  decision  upon  it,  the  couits  will 
recur  to  the  grounds  upon  which  the  quasi  tenant  in  tail  has 
been  invested  with  the  powers  of  disposition  which  he  now 
undoubtedly  possesses.  Under  his  right  of  alienation  by 
deed  he  has  as  ample  power  over  the  freehold,  as  a  tenant 
in  tail  has  by  recovery,  over  the  inheritance,  and  any  preju- 
dicial consequence  which  might  formerly  have  been  appre- 
hended from  the  perpetual  renewal  of  estates  for  lives  is  now 
sufficiently  guarded  against,  without  extending  the  power  of 
alienation  of  the  quasi  tenant  in  tail  to  disposition  by  will. 


ART.  VII.  — ON  BEQUESTS  TO  CHARITIES, 

In  looking  over  the  forms  of  bequests  given  in  the  reports 
of  our  charitable  institutions,  and  the  notes  sometimes  ap- 
pended explanatory  of  the  law,  it  seems  to  us  that  sufficient 
attention  has   not  been   bestowed  on  this  very  important 
.subject. 

We  recommend  that  a  statement  of  the  law  should  always 
accompany  "  the  form ;"  for  wills  are  often  drawn  by  practi- 
tioners in  the  country,  whose  knowledge  it  may  be  uteful  to 
refresh ;  and  we  are  not  sure  that  the  shortest  and  simplest 
form  is  the  best  to  give,  for  if  it  be  easy  it  will  be  adopted 
from  memory,  and  the  recollection  is  not  unlikely  to  be  er- 
roneous. 

We  shall  now  give  a  short  statement  of  the  law. 

The  purpose  of  the  legislature  by  the  9  George  2.  c.  36. 
(commonly  but  very  incorrectly  called  the  Mortmain  act*) 
was  to  prevent  any  estate  or  interest  whatsoever  in  land  or 
other  hereditaments  in  England  or  Wales '  being  given  or 

«  Per  Sir  R.  P.  Aiden,  M.  R.    4  Ves.  427. 

*  Not  in  Scotland.    See  the  Act,  and  Mackintosh,  v.  Townsend,  16  Ves.  330. 
Nor  in  Ireland,  Campbell  t.  Radnor,  1  Br.  C.  C.  271.  and  Attorney  General  n 
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appropriated  by  will  to  a  charitable  institution ;  and  this  pur* 
pose  has  been  most  anxiously  and  to  the  fullest  extent  exe- 
cuted by  the  courts. 

The  following,  therefore,  cannot  be  the  subject  of  a  devise 
or  bequest  to  a  charitable  institution. 

L  Land  or  other  hereditaments,  whether  the  tenure  be  fee- 
simple,  copyhold,  or  leasehold  for  life  or  years.  < 

2.  Money  charged  upon,  or  to  arise  by  the  sale  of  any  such 
lands  or  her^itaments.  * 

3.  Money  directed  to  be  laid  out  in  the  purchase  of,*  or  to 
complete  the  purchase  of,  or  in  paying  off  any  mortgage 
or  other  incumbrance  upon,*  any  such  lands  or  here- 
ditaments. 

4.  Money  directed  to  be  laid  out  or  invested  by  way  of 
mortgage  upon  any  such  lands  or  hereditaments. 

5.  Money  upon  mortgage 

of  lands  or  hereditaments ;  ^ 

of  dock  canals  or  railway  shares ; 

of  poor  rates,  church  rates,  county  rates,  or  any 

like  assessment.  ^ 
of  turnpike  tolls  (i.  e.  turnpike  bonds) ;  > 
of  dock,  canal,  or  railway  tolls  or  dues ;  ^ 

Power,  1  Ball  U  B.  164.  Nor  in  the  colonies.  Attorney  General  ▼.  Stewart^  2 
Mer.  143.  With  respect  to  the  exception  of  Ireland,  we  may  obterve.  that  in  1737, 
a  biU  similar  to  the  English  Act  (9  Geo.  II .  c.  36.)  was  brought  into  the  Irish  House 
of  Lords,  but  did  not  pass.  Dean  Swift  presented  a  petition  to  the  house,  stating 
that  he  had  long  before  bequeathed  his  fortune  to  chaiiuble  uses  for  the  bene6t  of  the 
kingdom,  and  prayed  that  he  should  be  excepted  from  the  proposed  enactment.  The 
Dean  bequeathed  above  £10,000.  the  amount  of  his  savings  in  the  course  of  about 
30  yeara,  to  found  a  lunatic  asylum.    Sir  W.  Scott's  Life  of  Swift,  439. 

He  gave  the  little  wealth  he  had. 
To  build  a  house  for  fools  or  mad, 
To«how,  by  one  satiric  touch, 
No  nation  wanted  it  so  much. 

Vtrtei  an  hk  own  Death,  by  tht  Dean* 

*  As  to  a  term  of  years,  see  Attorney  General  v.  Graves,  Amb.  155. 

'  Arnold  ▼.  Chapman,  1  Ves.  sen.  108.     Attorney  General  v.  Lord  Weymouth, 
Amb.  20.    Currie  v.  Pye,  17  Ves.  464.     Waite  v.  Webb,  6  Madd.  7 1 . 

*  Gneves  v.  Case,  4  Br.  C  C.  67.    S.  C.  1  Ves.  Jun,  548. 
»  Corfoyn  v.  French.  4  Ves.  418. 

•  Attorney  General  v.  Meyrick,  2  Ves.  45.      White  v.  Evans,  4  Ves.  21. 
V  Finch  t.  Squire,  10  Ves.  41 .      House  v.  Chapman,  4  Ves.  542. 

«  Knapp  V.  WUiiams,  4  Ves.  430  n. 

•  See  The  King  v.  WinsUnley,  8  Price,  180. 
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6.  Rents  or  other  profits  arising  out  of,  or  payable  in  respect 
of  land  or  hereditaments. 

7.  Dock,  canal,  or  railway  shares. 

And  it  matters  not  whether  the  proposed  charity  be  intend- 
ed for  England  or  some  foreign  country.  • 

These  rules  flow  naturally  from  the  enactment,  that  no 
estate  or  interest  whatsoever  in  land  or  other  hereditaments 
shall  be  given  or  appropriated  by  will  to  a  charitable  institu- 
tion. But  the  courts  soon  perceived  that  though  a  charitable 
legatee  took  no  interest  in  land  directly,  yet  he  might  benefit 
by  the  real  estate  and  chattels  afiecting  the  realty.  Thus, 
supposing  the  residue  of  a  personal  estate,  consisting  of  moit- 
gages,  leaseholds,  and  mere  personal  chattels,  after  payment 
of  debts  and  legacies  were  bequeathed  to  a  charity,  it  is  clear 
that  the  mortgages  and  leaseholds  could  not  pass  under  this 
devise ;  but  then  the  question  arose,  whether  they  might  be 
first  applied  in  payment  of  the  debts  and  legacies,  so  as  to 
leave  as  ample  a  residue  for  the  charity  as  possible.  And  it 
is  obvious  the  same  kind  of  question  might  occur,  though  a 
legacy  only  were  given  to  the  charity. 

It  is  curious  to  trace  the  decisions  of  the  courts  on  this  sub- 
ject ;  by  no  means  consistent,  till  they  arrive  at  the  rule  which 
is  now  estabUshed. 

Lord  Hardwicke  was  the  first  judge  before  whom  the  point 
arose.  As  to  legacies  he  appears  to  have  argued  thus : — Before 
the  statute  9  Geo.  2.  if  legacies  were  given,  and  debts  charged 
on  real  and  personal  estate,  the  rule  was,  if  the  personal  estate 
wei'e  not  sufficient  to  discharge  both  debts  and  legacies,  the 
debts  were  ordered  to  be  paid  out  of  the  real  estate.  Cre- 
ditors having  two  funds  to  resort  to,  shall  not  unnecessarily 
disappoint  legatees  who  have  only  one.  *  The  benefit  of  this 
rule  his  lordship  declared  he  was  willing  to  extend  to  cha- 
ritable legacies,  notwithstanding  the  act;  and  he  decreed 
accordingly.  * 

But  this  does  not  apply  to  a  residue.  ''  There  is  no  rule 
that  where  real  and  personal  estate  is  charged,  and  the  residue 

•Curtis  V.  Hutton,  14  Vei.  637. 
«  1  Ve».Sen.  110.    Amb,  158.517.    2  Eden,  211. 
^     »  Attorney  General  v.  Lord  Weymouth,  Amb.  26.  A.  D.  1746.     S.  C.  cited  by 
Lord  Hirdwicke  himself,  1  Cox,  12. 
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\  en  to  a  legatee  or  children,  the  court  would  in  such  case 
turn  the  charge  on  the  real,  to  give  the  whole  personal  estate 
to  the  legatee."*  Hence  Lord  Hardwicke  decided,  that 
where  the  produce  of  real  estate  and  personal  estate  was  be- 
queathed, after  payment  of  debts  and  legacies,  to  a  charity, 
that  though  the  charity  could  not  take  the  produce  of  real 
estate,  yet  that  the  personal  estate  should  be  first  applied 
in  pajrment  of  the  charges,  and  the  residue  only  of  it  go  to 
the  charity.* 

If,  however,  in  such  a  case,  the  produce  of  real  estate  was 
not  included  in  the  fund  bequeathed,  but  it  consisted  of 
chattels  real  and  personal,  the  same  learned  judge,  in  analogy 
to  the  rule  of  marshalling  assets,  decreed  that  the  chattels 
real  should  in  favour  of  the  charity  be  first  applied  in  pay- 
ment of  the*  debts  and  legacies.  * 

But  in  a  case*  in  which  there  was  a  specific  bequest  of 
leaseholds,  which  was  void  because  given  to  a  charity,  and 
feu  into  the  residue,  which  r^idue,  subject  to  debts  and  le- 
gacies, was  given  to  a  charity,  Lord  Chancellor  Northington, 
who  was  *'  bent  by  his  judgment  against  all  chicanery  to 
avoid  the  statute,"  decrecKl  contrary  to  ^'  this  confused  idea 
of  marshalling."  He  held  not  only  that  the  leaseholds  should 
not  be  first  applied  in  discharging  the  debts  and  legacies,  but 
that  they  should  not  bear  a  proportion  of  the  charges  in 
aven^. 

A.  D.  1741,  Mr.  Baron  Smythe,  sitting  for  the  Chancellor, 
held  that  in  case  of  a  devise  of  real  and  personal  estate,  after 
payment  of  debts,  to  a  charity,  that  the  debts  could  not  be 
thrown  upon  the  real  estate  in  favour  of  the  charity.*  This 
accords  with  the  judgment  of  Lord  Hardwicke  in  Arnold  v. 
Chapman. 

»  1  Ve8.Seii.llO. 

'  Arnold  ▼.  ChapnuiD,  1  Ves.  Sen.  108.  A.  D.  1748.  Mogg  v.  Hodges,  2  Yea. 
Sen.  9.  A.  D.  1750.  S.  C.  1  Cox,  52.  Note  however  in  this  case  the  direction, 
that  the  debts  and  legacies  were  to  be  paid  out  of  the  personal  estate. 

*  Attorney  General  ▼.  Tomkins,  Amb.  216.  A.  D.  1754.  See  2  Ves.  Sen.  167. 
and  Attorney  General  v.  Caldwell,  Amb.  635.  A.  D.  1766,  in  which  case  Sir  Tho- 
mas Sewell,  M.  R.  followed  the  decision  of  Lord  Hardwicke. 

«  Attorney  General  v.  Tyndall,  2  Eden.  207.  A.  D.  1764. 

*  Poster  V.  Blagden,  Amb.  704. 

x2 
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A  testator  devised  a  descendible  freehold  lease  to  be  sold ^ 
and  gave  the  produce  and  all  his  personal  estate  to  trustees 
to  pay  debts  and  legacies :  he  bequeathed  several  legacies  to 
charities.  In  1761  Sir  Thomas  Clarke,  M.  R.  in  accordance 
with  the  decisions  of  Lord  Hardwicke,  decreed  that  the  assets 
should  be  marshalled  in  favour  of  the  charitable  legacies,  for 
the  personal  estate  was  not  sufficient  to  pay  the  debts  and  all 
the  legacies.  But  his  honour's  decree  was  reversed  by  Lord 
Chancellor  Apsley,  who  declared  that  the  assets  should  not 
be  marshalled.  ^ 

A  residue,  including  leaseholds,  was  given  to  the  Society  for 
the  Propagation  of  the  Gospel.  It  was  contended  on  behalf  of 
the  society  that  the  produce  of  the  leaseholds  should  be  first  ap- 
plied in  paynjent  of  the  debts  and  legacies ;  but  if  that  could 
not  be,  then  that  such  produce  should  bear  an  equal  proportion 
with  the  testator's  personal  assets.  It  was  however  ordered, 
agreeably  with  Lord  Northington's  decision,  that  the  per- 
sonal assets  should  be  applied  in  payment  of  the  debts  and 
legacies,  and  that  the  leaseholds  should  go  to  the  next  of  kin.< 

Testatrix  devised  her  real  estate  to  trustees  for  a  term  of 
1000  years,  with  remainders  over  in  strict  settlement. '  She 
declared  the  trusts  of  terms  to  pay  several  annuities  mentioned 
in  her  will ;  and,  after  giving,  among  several  other  pecuniary 
legacies,  four  charitable  legacies  of  £100,  £200,  £100,  and 
£400,  she  gave  the  residue  of  her  undisposed  personal  estate 
to  her  executors,  in  trust  to  apply  the  same  and  the  produce 
thereof  as  feir  as  the  same  should  extend,  in  payment  of  debts, 
funeral  expences  and  legacies ;  but  as  she  thought  that  such 
residue  would  not  be  sufficient  for  those  purposes,  she  willed 
that  the  trustees  should  raise  such  deficiency  by  mor^ge  of 
the  lands,  &c.  comprised  in  the  said  term,  or  by  the  rents  and 
profits  thereof. 

The  master's  report  stated  the  amount  of  the  testator's  per- 
sonal estate,  which  consisted  of  mere  personal  chattels ;  and  the 
amount  of  debts  and  legacies.  The  cause  was  overheard  by  Lord 
Chancellor  Bathurst.    The  following  is  an  extract  from  the 

»  Hillyard  v. Taylor,  Amb.  1713.    Reg.  Lib.  1772.    A.  fo.  335. 

•  Middleton  v.  Spiccr,  Reg.  Lib.  1774.    B.  fo.  88.    S.  C.  1  Br.  C.C.  201. 

*  Field  V.  Martyn.  The  statement  of  the  case  is  taken  from  the  registrar's  book. 
Lib.  Reg.  1777.  A.  590.    S.  C.  2  Dick.  543. 
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decree  :-r-''  It  appearing  the  personal  estate  of  the  testatrix, 
after  payment  of  her  debts,  is  not  sufficient  to  pay  the  whole  of 
the  legacies  given  for  the  charitable  purposes  mentioned  in 
the  will ;  his  lordship  declared  such  charity  legacies  are  en- 
titled to  a  proportionable  part  of  such  personal  estate  with 
the  other  l^acies ;  and  it  is  further  ordered,  that  the  master 
do  settle  the  proportion  such  charity  legacies  and  the  other 
legacies  ought  to  abate ;  and  it  is  further  ordered|  that  what 
shall  be  allotted  as  the  proportion  of  such  personal  estate  be 
paid  accordingly ;  and  it  appearing  that  the  personal  estate 
will  not  be  sufficient  to  pay  the  debts  and  legacies,  his  lordship 
declared  such  deficiency,  except  in  respect  of  the  charity  le- 
gacies, ought  to  he,  raised  out  of  the  estates  comprised  in  the 
term  of  1000  years. 

So  Lord  Chancellor  Thurlow  held  that  a  mortgage  included 
in  a  residue  should  not  even  contribute  to  the  debts  and  lega- 
cies in  favour  of  a  charity,  the  residuary  legatee.^ 

Again,  in  a  case  •  in  which  the  only  question  was  whether 
the  court  would  marshal  or  make  any  arrangement  of  assets. 
Sir  Lloyd  Kenyon,  M.  R.  said  he  considered  it  to  have  been 
the  established  law  of  the  court  from  Lord  Northington's 
time,  not  to  marshal  or  arrange  assets  in  favour  of  a  charity. 
And  his  honour  declared  that  charitable  legacies  were  entitled 
only  to  be  paid  out  of  the  personal  estate  pari  passu  with  the 
other  l^acies. 

'  But  the  system  of  contribution  which  was  urged,  without 
success,  on  behalf  of  the  Gospel  Propagation  Society  in  Mid- 
dlesex v.  Spicer,  was  established  as  a  rule  by  Sir  R.  P.  Arden, 
M.  R.  in  the  Attorney  General  v.  the  Earl  of  Winchelsea. 
The  decree  in  that  case,  in  which  there  was  a  general  bequest 
of  all  the  residue  of  testator's  personal  estate  to  a  charity,  was, 
that  the  debts,  legacies,  and  costs,  should  be  paid  out  of  the 
chattels  real  and  personal  pro  rata. 

Yet  in  a  later  case,  in  which  charitable  legacies  were  given, 
and  real  estate  was  subject  to  the  payment  of  the  debts  and 
legacies,  the  Lords  Commissioners  Ashhurst  and  Wilson  held 

1  AttOTney-Gcneral  ▼.  Martin,  cited  3  Br.  C.  C  377. 

'  Ridges  v.Morhsoii,  1  Cox,  180.  April  1785.    SeeFoyv.Foy,    ICox,  163. 
*  3  Br.  C.  C.  373.  A.  D.  1791.    S.  C.  nom.  Atomey  General  v.  Hurst,  2  Cox, 
364.  Reg.  Lib.  1790.  A.  fo.  554  and  1791,  A.  fo.  487. 
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that  the  assets  could  not  be  marshalled^  and  decreed  that  the 
charitable  legacies  should  be  paid  with  the  other  legacies  out 
of  the  personal  assets  only.^  Now  these  assets,  after  payment 
of  the  debts,  afforded  a  sum  to  be  divided  among  the  legatees, 
which  was  greatly  deBcient,  so  that  the  charities  lost  consi- 
derably :  of  course  the  deficiency  in  the  legacies  not  charitable 
would  be  supplied  by  the  produce  of  the  real  estate. 

A  testator  enumerated  several  chattels,  real  and  personal, 
and  gave  them,  subject  to  the  payment  of  his  debts  and  le- 
gacies, to  a  charity.^  He  evidently  considered  such  enumera- 
tion to  comprise  dl  his  personal  estate  not  before  specifically 
bequeathed;  in  fact,  he  thought  he  made  a  residuary  bequest 
But  having  sold  an  estate  after  the  making  of  his  will,  the 
purclmse  money  became  a  residue  undisposed  of.  Lord  Chan- 
cellor Loughborough  declared  that  the  residue  undisposed  of 
should  be  first  applied  towards  payment  of  the  debts,  legacies, 
and  costs ;  and  that  the  residue  of  such  charges  should,  ac- 
cording to  the  principle  of  the  case  the  Attorney  Greneral  v. 
Earl  of  Winchelsea,  be  raised  by  a  pro  rata  contribution  of 
the  chattels  savouring  of  the  realty  and  of  the  mere  personal 
chattels ;  that  the  residue  of  the  former  should  go  as  undis- 
posed of  to  the  next  of  kin,  and  the  residue  of  the  latter  to 
the  charity. 

Lord  Chancellor  Eldon,  too,  and  Sir  W.  Grant,  decided 
that  if  the  residue  of  personal  estate  (composed  of  the  produce 
of  real  estate,  chattels  savouring  of  the  realty,  and  mere  per- 
sonal chattels,)  after  payment  of  debts  and  l^acies,  be  given 
to  a  charity,  the  charges  shall  be  apportioned  between  the 
funds  of  which  the  personal  estate  is  composed.' 

>  Makebam  ▼.  Hooper,  Reg.  lib.  1793,  B.fo.  146.    S.C.  4  Br.  C.C.  153. 

*  Howse  V.  Chapman,  4  Ves.  642.  A.  D.  1799.  Note  io  thii  case,  among  the 
enumerated  articles  given  to  the  charity,  was  a  navigation  share,  which  appears  to 
have  been  real  estate,  and  #ent  to  the  heir ;  but  the  decree  (page  561)  does  not 
appear  to  have  made  this  navigation  share  bear  its  pro  rata  proportion  of  the  debt 
and  legacies.  This,  however,  was  probably  an  oversight,  hr  see  page  647  ;  and 
Curtis  V.  Hutton,  14  Ves.  637. 

*  Paice  V.  The  Archbishc^  of  Canterbury,  14  Ves.  364.  A.D.  1807 ;  and  Curtis 
V.  Hutton,  Ibid.  637.  A.D.  1808.  Reg.  Lib.  1807,  A.  fo.  1273.  By  the  decree 
in  Curtis  v.  Hutton,  R«g.  Lib.  fo.  1276,  the  testator's  real  and  leasehold  estates 
were  ordered  to  be  sold  ^  and  his  Honour  dedaved,  that  the  testator's  debts  and  le- 
gacies, except  the  legacy  of  £200.  and  the  interest  thereon,  and  the  annuities  and 
arrears  thereof,  ought  to  be  paid  and  answered  out  of  the  monies  to  arise  from  the 
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If,  then,  a  residuary  bequest  be  made  to  a  charity,  and  tbe 
testator's  personal  estate  consists  in  part  of  money,  or  chattels, 
arising  from  or  savouring  of  the  realty,  it  may  now,  upon  the 
aathcxrity  of  the  cases  before  Lord  AWanley,  Lord  Lough- 
borough, Lord  Eldon,  and  Sir  W.  Grant,  be  considered  as 
settled  that  the  debts  and  legacies  must  be  paid  by  a  pro  ratA 
contribution  of  such  chattels  and  the  other  part  of  the  per- 
sonal estate. 

With  respect  to  charitable  legacies,  it  does  not  appear  that 
there  is  any  modern  case  which  decides  that  the  same  rule 
applies  to  them ;  but  there  can  be  little  doubt  but  that  such 
would  be  the  conclusion  of  the  court.  Lord  Hardwicke's  doc- 
tine  that  assets  should  be  marshalled  in  favour  of  charitable 
l^atees  is  no  longer  law ;  but  there  seems  no  reason  why  the 
benefit  of  a  contribution,  as  in  the  case  of  a  residue,  should 
be  denied  to  them.  • 

It  cannot  be  doubted,  though  the  object  of  the  statute 
9  Gea  II.  is  more  entirely  attained  by  refusing  to  marshal 
assets  in  favour  of  a  charity,  that  the  intention  of  the  tes- 
tator is  thereby  defeated.  He  does  not  distinguish  between 
money  upon  mortgage  or  secured  by  a  turnpike  bond,  and 
money  in  the  funds  ;  when  he  makes  his  vrill  and  bequeaths 
all  his  personal  estate,  he  does  not  contemplate  that  the  law 
will  make  another  disposition  of  it,  and  give  it  to  persons 
whom  perhaps  he  never  saw  nor  heard  of.  But  then  the  policy 
of  the  law  is  to  be  preferred  to  the  whimsies  of  testators ; 
and  dying  men  are  to  be  protected  from  artifice  and  fraud,, 
or  from  the  suggestions  of  a  superstitious  coBBcience.  The 
best  policy  is  to  ensure  a  man  an  absolute  dominion  over  his 
own  possessions ;  this  is  the  comer  stone  of  national  wealth 
and  greatness.  Some  Umitation  there  may  be  to  this  grand 
maxim;  but  it  would  be  difficult  to  approve  the  principle 

leuehald  estates,  and  from  the  red  estates,  and  the  other  pentmal  estate,  in  the  pro- 
portions which  these  estates  bore  to  each  other  in  value  ;  and  it  was  ordered,  that 
the  said  master  should  settle  such  proportions,  and  ascertain  what  parts  of  each  of 
the  said  estates,  according  to  such  proportions,  ought  to  be  set  apart  to  answer  the 
anoniUes ;  and  after  declaring  to  whom  the  residue  of  the  money  arising  from  the 
real  and  leasehold  estates  would  bdong,  his  honour  declared  that  the  clear  vesidae 
of  the  other  personal  estates  would  belong  to  the  college  of  Aberdeen. 

*  See  the  case  of  Howae  v.  Chapman,  4  Yes.  542.  in  which  the  bequest  to  thf 
chanty  was  in  fact  a  specific  legacy,  and  not  a  general  residue. 
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which  denies  that  monieSy  however  secured,  or  however  aris- 
ing,  should  be  given  to  charitable  purposes.  Surely  indivi- 
duals, frequently  the  distant  and  unknown  relatives  of  the 
testator,  have  no  just  right  to  complain  if  they  share  not  in 
his  bounty :  and  the  commonwealth  is  no  loser,  if  instead 
of  such  persons  being  enriched,  the  ignorant  are  instructed, 
the  unfortunate  and  diseased  are  succoured,  w  some  other  ob- 
juct.of  public  utility  is  promoted.. 

If,  indeed,  a  testator  leave  other  property  sufiScient  to  pay 
his  debts,  the  law  allows  him  to  bequeath  by  will  the  whole 
of  his  persoal  chattels  to  charity,  free  from  all  charges ;  but 
he  must  express  his  intention  in  clear  terms.  We  shall 
gladly  show  how  a  testator  may  secure  to  a  charitable  object 
the  full  measure  of  his  bounty ;  first,  however,  explaining, 
by  an  example  or  two,  in  what  manner  the  rule  of  contribu- 
tion established  by  the  courts  operates  in  practice. 

Suppose,  and  it  is  not  an  uncommon  case,  that  a  testator, 
after  directing  his  debts  to  be  paid  and  giving  pecuniary 
legacies,  bequeaths  the  residue,  of  his  personal  estate  to  a 
charity.  Suppose  the  whole  personal  estate  to  amount  to 
6000/.  and  this  sum  to  consist  of  2000/.  upon  mortgage,  and 
the  remainder  to  be  money  in  the  funds,  bond  debts,  pro- 
missory notes,  &c.  If  the  debts  were  600L  and  the 
pecuniary  l^acies  2600/.  it  might  be  said  that  the  charity 
would  be  entitled  to  the  residue  of  6000/.  viz.  2000/. ;  but  no. 
A  court  of  equity  says,  the  gift  to  the  charity,  so  far  as 
affects  the  mortgage  debt,  is  void,  and  we  will  not  apply  this 
sum  in  payment  of  the  debts  and  legacies  and  give  the  residue 
to  the  charity,  for  by  so  doing  the  charity,  though  indirectly, 
would  derive  a  benefit  from  the  mortgage,  which  is  an  inteiest 
in  land:  in  other  words  a  court  will  not  marshall  assets  in 
favour  of  a  charity.  Thus  in  the  case  put,  the  mortgage 
debt  (2000/.)  would  only  contribute  pro  ratd  to  the  debts 
and  legacies,  and  the  amount  would  be  ascertained  by  the 
following  proportion :  — 

AmoMit  of  par-  Dtbt*  aad 

As'SoOO     :     3S0O     :  :    20o5*    :     1200,  portion  of  debte 
and  legacies  to  be  borne  by  the  mortgage  debt. 
The  remainder,  therefore  of  debts  and  legacies  (3000  — 
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1900=  1800)  1800^  must  be  paid  out  of  the  other  part  of  the 
personal  estate,  viz.3000/.whichwillleave(3000— 1800=1200) 
1200/.  only;  and  this  sum  (1200/.)  would  be  all  that  the 
chanty  would  be  entitled  to ;  for  it  would  lose  the  remainder 
of  the  mortgage  debt  (800/.)  which  would  be  considered 
as  a  void  bequest,  and  pro  tanto  the  testator  would  die  in- 
'testate. 

This  is  not  an  imaginary  case  ;  the  Society  for  promoting 
Christian  Knowledge  in  1804  lost  a  sum  secured  by  a  mort- 
gage of  poor  rates  and  county  rates  for  building  a  gaol  in  a 
similar  manner ;  ^  and  yet  no  form  of  a  bequest  has  been 
given  by  that  or  any  other  society  to  prevent  the  recurrence  of 
such  a  loss. 

But  if  instead  of  the  residue  a  legacy  only  is  given,  the 
rule  to  which  we  have  referred  may  still  operate  injuriously 
to  a  charity.  Taking  the  same  date  as  above,  suppose  that 
the  testator's  debts  and  legacies  amounted  to  1000/.,  and  that 
be  gave  a  specific  legacy  of  2600/.  to  the  charity,  and  be- 
queathed the  residue  to  an  individual;  the  court  would 
direct  the  1000/.  for  debts  and  legacies  to  be  paid  by 
the  mortgage  debt,  and  the  rest  of  personal  estate  pro  ratd. 
Thus, 

AaovAtofpsf  I>tbta»ii4  Moitgmg* 

soimI  uiatc.  la^cif*.  ddbt. 

As  6000  :  1000  :  :  2000  :  400,  portion  of  mort- 
gage debt  to  be  applied  in  payment  of  debts  and  l^acies. 

Hence  there  would  remain  600/.  of  debts  and  l^acies  to 
be  paid  out  of  3000/.  personal  estate  not  on  mortgage ;  and 
2400/.  only  of  this  sum  would  remain  to  satisfy  the  legacy 
to  the  charity,  which  would  consequently  get  100/.  less  than 
the  testator  intended. 

And  if  it  were  held,  according  to  the  case  of  Makeham  v. 
Hooper  cited  before,  that  there  should  not  be  a  contribution 
in  favour  of  charitable  legacies,  but  that  only  the  residue  of 
the  testator's  mere  personal  assets,  after  payment  of  all  his 
debts,  should  be  divisible  among  the  charitable  and  other 
legatees,  it  would  be  of  more  importance  that  the  forms  we 
are  about  to  propose  should  be  adopted. 

>  Finch  ▼.  Squire,  10  Yes.  41. 


306  Oti  Bequests  to  Charities. 

The  following  forms  are  proposed  to  meet  the  circumstances 
of  the  case. 

Form  q^  Bequest  of  a  Legacy  to  a  Charitabk  Institutiom. 

**  I  give  the  sum  of  /.  sterling  to  the  Society  [state 

the  title],  and  I  direct  that  the  same  be  paid  before  and  in 
preference  to  my  debts  and  other  legacies  out  of  such  part 
of  my  personal  estate  as  I  can  by  this  my  Will  lawfully 
bequeath  to  charitable  uses  ;  but  so  nevertheless  if  it  be  ne- 
cessary that  such  other  legacies  should  *  aba te,  then  that 
the  legacy  given  to  the  said  Society  shall  abate  in  like 
proportion :  and  I  also  direct  that  the  receipt  of  the 
treasurer  [or  treasurers]  of  the  said  Societies  shall  be  a 
sufficient  discharge  for  the  said  legacy/' 

Form  of  a  Bequest  of  a  Residue. 
"  I  give  the  residue  of  my  personal  estate  unto  the 
Society  [state  the  title],  and  I  direct  that  such  part  of  my 
[personal^]  estate  as  I  cannot  by  this  my  Will  lawfully 
bequeath  to  charitable  uses,  and  as  is  applicable  by  law  or 
by  this  my  Will  to  the  payment  of  my  debts  and  legacies, 
shall  be  the  primary  fund  for  payment  of  the  same  :  and 
I  also  direct  that  the  receipt  of  the  treasurer  [or  treasurers] 
of  the  said  Society  shall  be  a  sufficient  discharge  for  the 
said  residue." 

In  conclusion  we  may  observe,  that  a  person  may  in  his 
lifetime,  by  an  indenture  executed  12  calendar  months  be- 
fore his  death,  and  enrolled  as  the  act  (9^Geo.  II.)  directs, 
make  any  gift  or  settlement  in  favour  of  a  charitable  in- 
stitution of  land  or  other  hereditaments,  or  of  money  secured 
upon  mortgage,  or  of  any  kind  of  real  or  personal  property 
whatsoever :  but  the  deed  must  operate  as  an  immediate  and 
absolute  gift,  no  estate  or  interest  being  reserved  to  the  donor, 
and  the  requisitions  of  the  act  in  all  other  respects  being 
strictly  observed. 

And  money,  too,  may  be  given,  even  by  will,  for  the  pur- 

*  If  the  testator  intends  that  his  debts  and  legacies  shall  in  favour  of  the  charitj 
be  paid  out  of  real  estate,  or  the  produce  of  real  estate,  this  word  '  personal'  should 
be  omitted. 
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pose  of  {mproviog  land,  or  for  building  houses,  or  for  sustain- 
ing and  repairing  houses  already  built  upon  land  in  mortmain, 
or  vested  in  trustees  for  charitable  uses.  ^ 

The  following  observation  respecting  the  enrolment  of  the 
deed  conveying  lands  to  a  charity  we  extract  from  a  paper  in 
the  Appendix  of  the  Report  of  the  National  Society  for  edu<- 
cation  of  the  poor ;  which  paper  was  written  by  a  very  eminent 
lawyer. 

''  A  deed  of  bargain  and  sale  is  the  most  convenient  form  for 
conveying  a  fee-simple,  and  if  this  shall  be  acknowledged  by 
the  grantor,  for  the  purpose  of  enrolment,  the  record,  or  an 
oflScial  copy,  will  be  evidence  of  the  deed  itself  without  prov- 
ing the  execution  by  the  witnesses,  or  proving  their  hand- 
writing, if  the  witnesses  should  be  dead  when  such  proof 
should  be  wanted ;  but  if  the  grantor  cannot  conveniently 
acknowledge  the  deed,  it  may  be  enrolled  on  an  acknowledg- 
ment by  any  of  the  other  parties,  or  an  affidavit  of  the  due 
execution  of  the  deed.  Yet  the  acknowledgment  of  the  grantor 
is  preferable,  for  the  reasons  before  stated." 

There  is  a  clause  in  the  act  9  Geo.  II.  c.  36.  that  the  pro- 
vision relating  to  the  execution  of  the  deed,  twelve  calendar 
months  before  the  death  of  the  grantor,  shall  not  extend  to 
any  purchase  of  any  estate  or  interest  in  lands  made  really 
and  bam  Jide  for  a  full  and  valuable  consideration.  The 
marginal  note  attached  to  this  clause  states  its  effect  to  be, 
that  the  limitations  in  the  act  do  not  extend  to  purchases. 
This  is,  of  course,  going  beyond  the  words  of  the  legislature, 
which  do  not  exempt  a  purchase  deed  from  enrolment. 
However,  many  purchases  have  been  made  by  trustees  for 
charitable  purposes,  especially  for  the  meeting-houses  of  dis^ 
senters,  and  the  conveyances  being  considered  as  within  the 
exception  were  not  enrolled,  and  of  course  void.  To  cure  this 
defect,  which  rendered  much  property  in  the  hands  of  charit- 
able trustees  unsaleable,  an  act  was  passed  in  the  last  session 
(9  Geo.  4.  c.  96.),  whereby  it  is  enacted. 

Sect.  I.  ^^  That  where  any  lands,  tenements,  or  heredita- 
ments, or  any  estate  or  interest  therdn,  have  or  has  been  pur- 

>  4  Vei.  428.   8  Ves.  186. 
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chased  for  a  full  and  valuable  consideratioDi  in  trust  or  for  the 
benefit  of  any  charitable  uses  whatsoever,  and  such  full  and 
valuable  consideration  has  been  actually  paid  for  the  same, 
every  deed  or  other  assurance  alrtedy  made  for  the  purpose  of 
conveying  or  assuring  such  lands,  tenements,  or  hereditaments, 
estate  or  interest  as  aforesaid,  in  trust  or  for  the  benefit  of  such 
charitable  uses,  (if  made  to  that  effect  in  possession,  for  the 
charitable  use  intended,  immediately  from  the  making  thereof, 
and  without  any  power  of  revocation,  reservation,  trust,  con- 
dition, limitation,  cIause,*or  agreement  whatsoever  for  the  be- 
nefit of  the  grantor,  or  of  any  person  or  persons  claiming  under 
him,)  shall  be  as  good  and  valid,  and  of  the  same  effect,  both 
for  establishing  derivative  titles,  and  in  all  other  respects,  as  if 
the  several  formalities  by  the  said  act  prescribed  had  been  duly 
observed  and  performed.'' 

Sect  II.  *'  Provided  always,  and  be  it  further  enactedt 
That  nothing  in  this  act  contained  shall  extend  to  give  effect 
to  any  deed  or  other  assurance  heretofore  made,  8cc.  or  to  effect 
or  prejudice  any  suit  at  law  or  in  equity  actually  commenced 
for  avoiding  any  such  deed,  8cc.'' 

Sect.  III.  **  Provided  also,  and  be  it  further  enacted,  That 
nothing  herein  contained  shall  be  construed  to  dispense  with 
any  of  the  said  several  formalities  prescribed  by  the  said  re- 
cited act,  in  relation  to  any  deed  or  other  assurance  which 
shall  be  made  after  the  passing  of  this  present  acf 

Though  the  act  of  Geo.  II.  prevents  lands  being  devised  to 
a  charity,  yet  trustees  to  whom  money  is  bequeathed  may  the 
next  day  purchase  land  therewith,  and  hold  it  by  law  upon 
the  very  trusts  declared  by  the  testator !  Thus  may  diat 
object  at  least  of  the  said  act  be  most  effectually  defeated, 
which  was  in  imitation  of  Magna  Charta  ''  and  divers  other 
wholesome  laws,"  to  restrain  alienations  of  lands  in  mort- 
main '^  as  prejudicial  to  and  against  the  common  utility.^ 
This  did  not  escape  Lord  Hardwicke  ;  he  observed,  **  the  act 
meant  to  leave  persons  to  dispose  personal  estate  for  a  per- 
petiial  charity ;  but  meant  to  prevent  the  great  mischief  of 
giving  land  for  that,  or  money  to  be  laid  out  in  land,  as  that 
would  lock  up  land  from  being  used  in  a  commercial  way, 
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which  would  be  a  detriment  to  the  public.  The  clause  of 
the  purchases  in  the  statute  I  very  well  know,  was  put  in 
relative  to  Queen  Anne's  bounty ;  and  whether  that  may 
want  a  remedy  hereafter,  may  be  a  question."^ 

But  if  land  be  devised  or  money  bequeathed  to  persons 
absolutely,  though  nothing  appears  on  the  will  to  point  to 
or  shew  a  trust,'  yet  if  there  is  evidence  that  such  persons 
engaged  to  hold  or  dispose  of  the  land  for  charity,  or  to  lay 
out  the  money  in  the  purchase  of  land  for  a  like  purpose,  so 
as  to  raise  the  presumption  that  the  testator  was  thereby  in- 
duced to  make  such  devise  or  bequest,  a  court  of  equity 
will  compel  the  persons  taking  such  gift  to  answer  on  oath 
whether  there  was  any  trust.  And  if  a  trust  appear,  it  con- 
siders them  merdy  as  trustees  for  the  representatives  of  the 
testator.  Though  there  be  in  such  a  case  no  declaration  of 
trust  to  satisfy  the  Statute  of  Frauds,  equity  raises  a  trust  on 
the  ground  of  the  fraud  on  the  policy  of  the  law.  * 


ART.  VIIL— ABSTRACT    OF    AUTHORITIES   RELATING  TO  THE 
WELLESLEY  CASE. 

Observations  upon  the  Power  exercised  by  the  Court  of  Chancery 
of  depriving  a  Father  of  the  Custody  of  his  Children.  Lon- 
don, J.  Miller.     1828. 

Observations  on  the  Natural  Right  of  a  Father  to  the  Custody 
of  his  Children,  and  to  direct  their  Education ;  hii  Forfeiture 
of  this  Right ;  and  the  Jurisdiction  of  the  Court  of  Chancery 
ti}  controul  it.  By  James  Ram,  Esq.  of  the  Inner  Temple, 
Barrister  at  Law.     London,  A.  Maxwell.     1828. 

The  origin  of  this  jurisdiction  has  given  rise  to  much 
dispute;    Mr.  l^aigrave,  in  a   note  to  Coke  Littleton,  as- 

I  2  Ves.  Se&.  189. 

*  Edwtrdt  V.  Pike,  1  Eden,  367.  Boson  v.  Statham,  ibid.  508.  Mnckleston  ▼. 
Brown,  6  Yes.  62.  Strickland  t.  Aldridge,  9  Vei.  616.  Paine  v.  Hall.  18  Ve«. 
476. 
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fterting  it  to  have  been  founded  on  recent  usurpation :  Mr. 
Fonblanque^  in  his  Treatise  on  Equity,  contending,  in  opposi- 
tion to  Mr.  Hai^rave,  that  it  is  derived  from  the  king  as  parens 
patrue.  So  also,  in  one  of  the  works  prefixed  to  this  article 
and  attributed  to  Mr.  Beanies,  its  very  existence  is  denied ; 
while  the  object  of  the  other  is  to  show  that  a  father  may 
forfeit  his  right  to  the  care  of  his  children,  and  that,  in  such 
an  event,  the  court  of  chancery  has  jurisdiction  to  remove 
them  oul  of  his  custody. 

It  is  not  our  intention  to  discuss  the  relative  merits  of  the 
arguments  on  either  side,  but  briefly  to  set  forth,  by  reference 
to  decided  cases,  the  existing  state  of  the  law  upon  this  in- 
teresting question. 

In  the  Duke  of  Beaufort  v.  Bertie,  Lord  Macclesfield  ob- 
served, that  guardians  appointed  by  wiU  according  to  the 
statute  *  had  no  more  power  than  guardians  in  socage,  and 
are  but  trustees,  on  whose  misbehaviour,  or  giving  occasion 
for  suspicion,  the  court  would  interfere.  And  in  Eyre  v. 
Countess  of  Shaftesbury,  *  according  to  Lord  Commissioner 
Jekyll,  "  the  court  may,  upon  petition  only,  make  an  order 
to  determine  the  right  of  guardianship,  in  regard  the  care 
of  all  infants  is  lodged  in  the  king  as  parens  patria, 
and  by  the  king  this  case  is  delegated  to  the  court  of 
chancery." 

De  Manneville  v.  De  Manneville  ^  was  a  petition,  an  ap- 
plication for  a  habeas  corpus  to  the  king's  bench  having 
failed,  to  prevent  a  father,  an  alien  friend,  from  removing  his 
daughter,  a  natural  bom  subject,  from  this  country.  Lord 
Eldon :  ^^  The  court  of  king's  bench,  when  the  child  was 
brought  up*by  habeas  corpus,  declined  to  interfere ;  and  I  am 
not  surprised  at  it,  for  the  court  has  not  within  it  by  its 
constitution  any  of  that  species  of  delegated  authority  that 
exists  in  the  king  as  parens  patria,  and  resides  in  this  court 
as  representing  his  majesty." 

Then,  referring  to  a  decision  of  Lord  Thurlow,*  *'  the  law 
imposed  a  duty  upon  parents ;  and  in  general  gives  them  a 


»  1  P.  Wil.  703.  »  12  Car.  2.  c.  24.  »  2  P.  Will.  11$, 

*  10  Ves,  52.  *  CreuM  t.  Hunter, 
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credit  for  ability  and  inclination  to  execute  it  But  that 
presumption^  like  all  others^  would  fail  in  particular  in- 
stances ;  and  if  an  instance  occurred  in  which  a  father  was 
unable  or  unwilling  to  execute  that  duty,  and  further,  was 
actually  proceeding  against  it,  of  necessity  die  state  must 
I^ce  somewhere  a  superintending  power  over  those  who 
cannot  take  care  of  themselves,  and  have  not  the  benefit  of 
that  care  which  is  presumed  to  be  generally  efiectual." 
Order  as  prayed.  In  Creuze  v.  Hunter,'  the  defendant 
being  in  embarrassed  circumstances,  and  residing  abroad, 
was  restrained  from  removing  his  child  from  the  custody  of 
its  mother,  who  supported  it  upon  property  left  to  her  sepa- 
rate use  by  her  father.  Lord  Thurlow  observing,  that  '*  the 
court  had  arms  long  enough  to  reach  such  a  case,  and  pre- 
vent a  parent  from  injuring  the  health  or  future  prospects  of 
the  child ;  and  that  whenever  a  case  was  brought  before 
him,  he  would  act  upon  this  opinion." 

In  Skinner  v.  Warner,*  a. father  was  restrained  from  in- 
terfering with  his  children  on  the  ground  that  he  was  a 
bankrupt,  having  no  settled  place  of  abode,  and  was  in  the 
habit  of  using  great  cruelty  to  his  wife.  And  in  Courtois  v. 
Vincent,'  a  guardian  was  appointed  to  the  natural  children 
of  the  testator,  the  mother  being  alive,  and  not  consenting. 

Whitfield  V.  Hales**  was  a  petition  for  a  reference  to  the 
master  to  appoint  a  guardian  and  allowance  for  main- 
tenance. The  father  was  in  possession  of  the  estate.  It  was 
supported  by  afiSdavits  of  gross  ill  treatment  and  cruelty 
towards  the  infants  by  their  father,  on  which  account  a  pro- 
secution had  been  instituted,  under  which  he  was  imprisoned. 
Notice  of  this  application  had  been  given,  and  no  one  ap- 
pearing to  oppose  it,  the  order  was  made. 

In  Shelley  v.  Westbrook,  *  the  petition  of  the  infant  plain- 
tiflFs  stated,  that  three  years  previously,  their  father  deserted 
his  wife,  and  had  since  cohabited  with  another  woman ; 
that  thereupon  their  mother  returned  to  her  father's  house 
with  her  children,  who  had  since  been  maintained  by  their 

»  2  Cox,  242.    1  Jac.  260.  note.  *  2  Dick.  779.  4  Bro.  C.  C.  101. 

»  1  Jac.  268.  note.  *  12  Vea.  492. 

•  1  Jac.  266.  note. 
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mother  and  her  father,  and  that  their  mother  had  lately 
died.  It  was  then  stated  that  the  father  avowed  himself 
an  atheist,  and  had  published  a  work  deriding  the  truth  of 
the  Christian  reyelation,  and  denying  the  existence  of  a  God 
as  Creator  of  the  universe  ;*  and  that  since  his  wife's  death, 
he  had  demanded  possession  of  the  infants,  in  order  to  edu- 
cate them  as  he  thought  proper.  Their  maternal  grand- 
father had  lately  transferred  2000/.  4  per  cents,  to  trustees 
for  them  at  twenty-one  or  marriage  with  his  consent,  and  in 
the  meantime  to  apply  the  dividends  for  their  maintenance 
and  education.  Lord  Eldon,  in  his  written  judgment,  ob- 
serves, ^'  This  is  a  case  in  which,  as  the  matter  appears  to 
me,  the  father^s  principles  cannot  be  misunderstood,  in 
which  his  conduct,  which  I  cannot  but  consider  as  highly 
immoral,  has  been  established  in  proof,  and  estabUshed  as 
the  effect  of  those  principles :  conduct,  nevertheless,  which 
he  represents  to  himself  and  others,  not  as  conduct  to  be 
considered  immoral,  but  to  be  recommended  and  observed 
in  practice,  and  as  worthy  of  approbation.  I  consider  this, 
therefore,  as  a  case  in  which  [the  father  has  demonstrated 
that  he  must  and  does  deem  it  to  be  matter  of  duty  which  his 
principles  impose  on  him,  to  recommend  to  those  whose  opinionls 
and  habits  he  may  take  upon  himself  to  form,  that  conduct 

*  "  There  is  no  God !  This  negation  must  be  understood  solely  to  aflfect  a 
creative  deity.  The  hypothesis  of  a  pervading  spirit,  co-etemal  with  the  universe, 
remains  unshaken."  Queen  Mab,  a  Philosophical  Poem,  by  Percy  Bysshe 
Shelley ;  note  7.  This  is  the  work  alluded  to  by  I«ord  Eldon.  In  another  note 
it  is  said,  "  Chastity  is  a  monkish  and  evangelical  superstition,  a  greater  foe  to 
natural  temperance  even  than  unintellectual  sensuality ;  it  strikes  at  the  root 
of  all  domestic  happiness,  and  consigns  more  tlian  half  the  human  race  to  misery, 
that  some  few  may  monopolize  according  to  law.  A  system  could  not  well  have 
been  devised  more  hostile  to  human  happiness  than  marriage."  Another  nototions 
avowal  of  this  gentleman's  opiikions  was  the  annexing  AQtoQ  to  his  name  in  a 
public  signature-book  on  the  Continent  (we  believe  at  Mont  Blanc).  His  warmest 
admirers,  even  Lord  Byron,  have  admitted  this  to  be  bad  taste.  As  Talleyrand 
said  of  the  Due  d'Enghien's  execution,  C*est  plus  qu*un  crime,  c*est  une  faute. 
A  traveller,  who  followed  Mr.  Shelley,  added  Mwpoc  to  his  adopted  title. 
At  what  age  Mr.  Shelley  recanted,  we  caxmot  say ;  but  it  has  been  confidently  as* 
serted,  that  before  his  death  he  "  confessed,  with,  tears  in  his  eyes,  that  he  had 
been  all  along  in  the  wrong."  These  facts,  not  given  in  the  report,  are  stated 
as  an  dlustration  of  the  case,  and  enable  our  readers  to  estimate  the  justice  of 
Lord  Eldon's  eonclusion.— £(/>(. 


.V^ 


The  Wellesky  Case.  313 

in  some  of  the  most  important  relations  of  life,  as  moral  and 
virtuous,  which  the  law  calls  upon  me  to  consider  as  immoral 
and  vicious — conduct  which  the  law  animadverts  upon  as 
inconsistent  with  the  duties  of  persons  in  such  relations  of 
life»  and  which  it  considers  as  injuriously  affecting  both  the 
interests  of  such  persons  and  those  of  the  community.  I 
cannot,  therefore,  think  that  I  should  be  justified  in  deliver- 
ing over  these  children  for  their  education  exclusively  to 
what  is  called  the  care  to  which  Mr.  Shelley  wishes  it  to  be 
entrusted." 

It  is  unnecessary  to  set  forth  the  facts  of  the  recent  case  of 
Wellesley  v.  Beaufort>^  which  is  now  chiefly  interesting  as 
having  elicited  from  Lord  Eldon  a  most  luminous  and  forcible 
exposition  of  the  law  on  the  subject  before  us.  '^  It  has  not 
been  doubted  at  the  bar/'  says  his  Lordship,  **  diat  this 
jurisdiction  belongs  to  the  court  and  to  the  individual  who 
sits  in  it.  It  is  right  that  the  bar  should  so  treat  the  sub- 
ject, because  (whether  it  be  fit  or  not  that  such  jurisdic- 
tion should  be  suffered  to  remain)  I  take  it  to  have  been 
long  settled  by  judicial  practice,  that  such  is  the  law  of  this 
country ;  and,  when  it  has  been  so  settled,  counsel  do  not 
act  according  to  a  right  view  of  their  duty,  if  they  seek  to 
disturb  that  settled  <»urse  of  practice.  That  settled  course 
forms  the  law  of  the  land  ;  and  the  judge  is  bound  to  follow 
that  law  so  settled,  and  to  see  that  it  is  put  into  execution." 
Then,  referring  to  a  dictum  of  Lord  Hardwicke,  **  that  there 
must  be  a  suit  depeniding  relative  to  the  infant  or  his  estate,"  < 
and  to  an  observation  at  the  bar  that  the  court  had  not  exer- 
cised this  jurisdiction,  unless  where  there  was  property  of  the 
infant's  to  be  taken  care  of,  he  observes ;  ''  If  any  one  will 
turn  his  mind  attentively  to  the  subject,  he  must  see  that  this 
court  has  not  the  means  of  acting,  except  where  it  has  property 
to  act  upon.  It  is  not,  however,  from  any  want  of  juris- 
diction that  it  does  not  act,  but  from  a  want  of  means  to  exer- 
cise its  jurisdiction ;  because  the  court  cannot  take  upon 
itself  the  maintenance  of  all  the  children  in  the  kingdom. 
It  can  exercise  this  jurisdiction  usefully  and  practically,  only 

»  2  Rttii.  1.  •  Ambler,  303.    Botler  v.  Freeman. 
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whete  it  has  the  meaiiB  of  doing  so ;  that  is  to  say,  by  its 
having  the  means  of  applying  property  for  the  use  and 
maintenance  of  the  infants."  He  afterwards  proceeds ; 
**  The  important  consideration  is,  —  is  it  necessary  that  the 
court  should  thus  interfere?  If  this  court  has  not  the 
power  to  interpose,  what  is  the  provision  of  law  that  is  made 
for  the  children?  You  may  go  to  the  court  of  King's 
Bench  for  a  habeas  carpus  to  restore  the  child  to  its  fadier ; 
but  when  you  have  restored  the  child  to  the  father,  can  you 
go  to  the  court  of  King's  Bench  to  compel  that  father  to 
subscribe  even  to  the  amount  of  five  shillings  a  year  for  the 
maintenance  of  that  child  ?  A  magistrate  may  compel  a 
trifling  allowance,  but  I  do  not  believe  that  there  ever  was  a 
mandamus  from  the  court  of  King's  Bench  upon  such  a 
subject.  Wherever  the  power  of  the  law  rests  with  respect 
to  the  protection  of  children,  it  is  clear  that  it  ought  to  exist 
somewhere :  if  it  be  not  in  this  court,  where  does  it  exist  ? 
Is  it  an  elegible  thing  that  children  of  all  ranks  diould  be 
placed  in  this  situation  —  that  they  shall  be  in  the  custody 
of  the  father;  although,  looking  at  the  quantum  of  allowance 
which  the  law  can  compel  the  father  to  provide  for  them, 
they  may  be  regarded  as  in  a  state  little  better  than  that  of 
starvation  ?  The  courts  of  law  can  enforce  the  rights  of  the 
father,  but  they  are  not  equal  to  the  office  of  enforcing  the 
duties  of  the  father.  Those  duties  have  been  acknowledged 
in  this  his  Majesty's  court  for  centuries  past."  Having  comr 
mented  at  great  length  on  the  evidence  before  him,  he  thus 
concludes :  ''  As  the  result  of  the  whole  case,  I  must  now 
say,  I  have  no  difficulty  whatever.  In  addition  to  all  that 
belongs  to  the  nature  of  the  connection  with  Mrs.  Bligh  -^ 
to  that  course  of  adultery  between  her  and  Mr.  Wellesley, 
which  has  been  carried  on  through  all  this  length  of  time 
under  the  most  disgraceful  circumstances,  there  has  been, 
in  my  judgment,  most  grossly  improper  conduct  on  the  part 
of  Mr.  Wellesley  towards  his  children.  When  I  look  at  the 
whole  conduct  of  Mr.  Wellesley  towards  Mrs.  Bligh,  towards 
his  children,  and  with  reference  to  other  points,  w^ich  shew 
the  tenor  and  bent  of  his  mind  upon  certain  subjects,  and 
the  nature  of  his  sentiments,  I  say,  that  if  the  House  of 
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Loidt  think  proper  to  restore  these  ehildren  to  Mr.  Wellesley, 
let  them  do  so  ;  it  shall  not  be  done  by  my  act"  ^ 

There  is  another  class  of  cases,  rdating  to  the  instance  of  a 
legacy  to  an  infisint  by  a  stranger,  and  appointment  of  a 
guardian,  in  the  lifetime  of  the  father. 

In  Exparte  Hopkins,  <  an  uncle,  during  his  life,  maintained 
in  his  own  house  three  nieces ;  and  by  his  will  left  them 
ItLTge  fcHrtunes  to  be  paid  to  them  at  twenty-one  or  marriage, 
with  the  consent  of  his  executors,  one  of  whom  lived  in  the 
house  where  the  testator  died,  and  where  the  infants  con* 
tinned  to  reside.  The  father  having  presented  a  petition, 
praying  that  his  children  might  be  delivered  over  to  him. 
Lord  King  dismissed  the  petition  on  the  ground  that  a 
bill  vras  necessary  ;  but  observed,  f'  The  father  in  entitled  to 
the  custody  of  his  own  children  4^°g  their  infancy,  not 
-  only  as  guardian  by  nurture,  but  by  nature ;  and  it  cannot 
be  conceived,  that  because  another  thinks  fit  to  give  a  legacy, 
though  never  so  great,  to  my  daughters,  therefore  I  am  by 
that  means  to  be  deprived  of  a  right  which  naturally  belongs 
to  me,  that  of  being  their  guardian.  The  father  having  thus 
a  r^ht  to  the  guardianship  of  his  own  children,  if  he  can  any 
vray  gain  them,  he  is  at  liberty  so  to  do,  provided  no  breach 
of  the  peace  be  made  in  such  an  attempt." 

In  Powell  V.  Clearer,'  Lord  Thurlow  observed,  '*  It  is  no 
where  laid  down  that  the  guardianship  of  a  child  can  be  wan- 
tonly disposed  of  by  a  third  person :  the  wisdom  would  be,  not 
to  raise  points  on  such  a  question,  as  the  court  will  take 
care  that  the  child  shall  be  properly  educated  for  his  expec- 
tatioiis.'* 

In  Potts  V.  Norton,^  the  testator  left  legacies  to  the  in- 
fimt  children  of  his  brother,  and  an  annuity  to  the  brother 
himself,  on  condition  that  he  would  commit  the  education 
of  his  children  to  the  testator's  executors.     Upon  an  ap- 


'  This  decision  has  since  been  a£Srmed,  on  appeal,  by  the  House  of  Lords.  Both 
Lord  Redesdale  and  Lord  Manners  oonsidered  the  Chancellor's  jurisdiction  unim- 
peachable. Wellesley  ▼.  Welleslqr  ^^  others,  1  Dow,  152.  See  also  Kiffin  ▼. 
kiffin,  cited  in  Duke  of  Beaufort  v.  Besty,  1  P.  Will.  705.  Tejnham  t.  Lennard, 
4  Bro.  P.  C.  302.  ed.  Toml.  Mountstuart  v.  Mountstuart,  6  Yes.  363*  Faguani  v. 
Selwyn,  1  Jac.268.  note.    Lord  Westmeath'scase,  1  Jac.  251.  note. 

•  3  P.  Wm.  152.  »  2  Bro,  C.  C.  500.  «  2  P.  Will.  1 10.  noU. 
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plication  for  maintenance,  an  enquiry  was  ordered,  whether 
the  father  was  wilUng  to  commit  the  education  of  his  chil* 
dren  to  the  executors.  The  master  reported  that  the  brother 
had  appeared  before  him  and  consented,  and  this  report  was 
confirmed.  The  brother  having  afterwads  removed  the  chil- 
dren from  school,  the  executors,  by  their  petition,  prayed  that 
he  might  be  ordered  to  replace  them.  The  Master  of  the  Rolls 
refused  to  enquire  into  the  right  of  the  court  to  remove  a 
child  from  th^  custody  of  a  parent,  while  the  master's  report 
of  the  parent's  consent  remained  in  force ;  and  ordered  the 
children  to  be  replaced. 

Lyons  v.  Blenkin  ^  was  the  case  of  a  gift  by  a  woman  of 
a  moiety  of  certain  estates  to  her  three  grand-daughters  as 
tenants  in  common  ;  and  also  of  other  estates  and  pecuniary 
legacies  to  each  of  them.  She  entrusted  the  management 
of  the  whole  property  during  the  minority  of  the  infants  to 
her  daughter,  their  aunt,  whom  she  appointed  their  guardian. 
The  children  resided  with  the  testatrix  at  her  death,  and  with 
her  daughter  for  three  years  subsequently,  when  the  father 
filed  a  bill,  insisting  that  his  daughters  ought  to  be  placed 
under  his  care,  and  that  not  being  of  ability  to  maintain 
them,  a  proper  sum  should  be  allowed  to  him  for  that  pur- 
pose. Lord  Eldon  :  "  Nobody  can  doubt  that  if  I  give  a  pro- 
vision to  your  child,  it  does  not  give  me  or  any  one  else  a 
right  to  controul  your  care  of  her ;  not  at  all ;  but,  on  the 
other  hand,  if  when  she  is  young  I  was  to  give  her  a  con- 
siderable maintenance  during  her  infancy,  which  you  could 
not  have  supplied,  and  a  large  fortune  after,  and  you,  the 
father,  permit  her  to  take  advantage  of  that  education,  which 
could  not  have  been  afforded  but  through  my  gift,  could  you 
afterwards  stop  short  and  say  that  she  should  no  longer  have 
that  advantage?  Under  such  circumstances,  the  court 
would  enquire  what  was  most  for  her  benefit.  It  is  always 
a  delicate  thing  for  the  court  to  interfere  i^ainst  the  parental 
authority ;  yet  we  know  that  the  court  will  do  it,  in  cases 
where  the  parent  is  capriciously  interfering  in  what  is  clearly 
for  their  (the  infants')  benefit.  It  has  been  stated  that  the 
father  is  a  dissenting  minister :  I  mention  that  again,  guard- 

'  I  Jac.  245. 
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iog  myself  against  it  being  supposed  that  bis  being  that 
character  furnishes  the  least  ground  why  he  should  not  have 
the  care  of  his  children ;  but  it  furnishes  this  observation^ 
that  his  situation  in  life  leaves  him  without  the  means  of  so 
educating  them  as  they  ought  to  be  educated,  regard  being 
had  to  their  fortune  and  estate. . . . But  the  circumstance  that 
decides  me  about  not  removing  the  children  is  this,  that 
although  the  testator  could  not  impose  the  terms  of  appoint- 
ing a  guardian  where  the  father  was  living :  yet  the  father 
by  his  consent  might  enable  the  guardian  to  act,  and  by  his 
consent,  it  appears,  that  he  has  enabled  the  guardian  to 
act«.«.It  therefore  does  appear  to  me  that  the  testatrix, 
by  the  benefits  she  has  given  these  children  out  of  her  pro- 
perty, has  purchased  the  power  of  educating  them  in  the 
way,  and  under  the  controul  and  guardianship,  which  she  has 
pointed  out,  and  the  parent  has  consented  to." 

In  Wilcox  V.  Darker,*  the  infant  was  entitled  to  6000/. ; 
his  father  was  in  a  low  situation,  and  insolvent.  The  petition 
of  the  infant  represented  his  father  as  indebted  to  him  in 
a  sum  which  he  was  unable  to  pay,  and  an  order  was  made 
by  consent  for  the  father  to  authorize  another  person  to 
receive  the  dividends  of  the  infant's  fortune ;  and  also  by 
consent  for  the  master  to  approve  of  a  proper  person  to  have 
the  care  of  him,  and  to  enquire  whether  he  had  contracted 
any  debts  for  necessaries.  The  last  case  to  which  we  shall 
refer  is  that  of  Colston  v.  Morris,*  where  a  testator  gave 
10,000/.  to  trustees  upon  certain  trusts  for  the  infant  plains 
tiff,  the  direction  of  whose  education  he  committed  to  his 
trustees ;  and  a  legacy  to  the  father,  on  condition  of  his 
never  interfering  in  the  education  of  his  daughter.  The 
Vice  Chancellor  decreed,  that  on  the  father's  undertaking 
to  abandon  all  interference  with  die  trustees  in  respect  to  his 
daughter's  education,  he  would  be  entitled  to  the  benefits 
given  him  by  the  will.  The  father  afterwards  entered  into  a 
recognizance  not  to  interfere. 

From  these  numerous  decisions  it  appears,  that  the  court 
will  remove  a  child  from  the  guardianship  of  his  parent  on 
the  ground  of  unfitness,  from  want  either  of  ability  or  dis- 

>  Dick.  631.     1  Jac.260.  note.  ""  6  AUd.  89.     1  Jac.  257  n. 
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pomtion,  for  tbe  charge  naturally  and  legally  reposed  in 
him,  provided  there  is  a  fund  sufficient  for  the  maintenance 
of  the  infant  within  the  power  of  the  court ;  for  although 
one  or  two  cases  appear  to  be  exceptions  to  this  rule,^  it  is 
reasonable  to  suppose  that  in  them  the  infants  were  not 
without  the  means  of  support.  It  appears  also,  that  no 
person  can,  without  a  father's  consent,  defeat  his  right  of 
guardianship,  the  court  always  taking  care  that  the  child's 
education  be  according  to  its  fortune ;  but  that  where  such 
consent  has  been  accorded  by  a  father,  the  court  will  not 
suffer  him  to  retract  it  That  the  jurisdiction  itself  is  now 
legitimately  excercised  by  the  Chancellor  is  equally  evident, 
if  the  same  test,  namely,  the  authority  of  concurring  de- 
cisions, be  applied  to  this  as  to  other  questions  of  law ; 
and  without  adverting  to  the  policy  of  such  a  jurisdiction,^ 
the  consideration  of  which  may  form  the  subject  of  a  future 
article,  we  would  observe  that,  if  its  existence  is  to  be 
tolerated,  the  court  of  Chancery  seems  to  be  the  only  tribunal 
to  which,  in  the  present  state  of  our  courts,  it  can  be  con* 
veniently  entrusted. 


ART.  IX—ON  THE  SALE  AND  WARRANTY  OF  HORSES. 

LAW8T71T8,  it  has  been  justly  remarked,  originate  less  fre- 
quently in  jthe  positive  dishonesty  and  bad  faith  of  the  liti- 
gants, than  in  their  gross  misconception  of  each  other's  rights 
and  liabilities.  We  would  fain  hope  that  this  remark  is  not 
altogether  inapplicable  to  the  mass  of  litigation  arising  out 
of  the  sale  of  horses.  Not  that  we  implicitly  believe  in  the 
scrupulous  integrity  of  the  tribe  whose  principal  occupation 
and  means  of  livelihood  this  transaction  constitutes.  Let  us 
not  be  thought  to  accuse  the  jockey  over-hastily  of  any  mor- 
bid sensibility  to  the  requisitions  of  honour,  morality,  or  law. 


*  Anonymous  caw  alluded  to  by  Lord  Eldon  in  De  Mannerville  ▼.  MannerviUe, 
and  again  in  tht  Welleilty  case. 
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It  isy  fm)Tert>iallyy  no  part  of  his  vocation.  But,  be  the  fact 
what  it  may  with  respect  to  the  professional  deakr  in  horses, 
an  occasional  purchaser  would  often,  we  conceive,  by  a  very 
slight  acquaintance  with  the  first  principles  of  the  law  of 
sales  and  warranties,  be  not  only  delivered  from  much  anxiety 
in  negotiating  this  awfulhf  delicate  bargain,  but  he  would 
also,  in  many  instances,  escape  the  misery  of  being  driven 
to  contend  for  his  rights  in  the  dreaded  arena  of  a  court  of 
Justice.  It  is  to  such  persons  that  we  here  address  ourselves, 
if  not  exclusively,  yet  primarily  and  principally ;  and  we 
purpose  to  lay  before  them  a  general  ^outline  of  the  nature 
of  a  warranty,  as  a  casual  accessory  or  incident  in  the  sale 
of  horses,  together  with  the  rights  and  liabilities  therefrom 
arising.  Our  observations  on  the  warranty  shall  be  pre- 
ceded by  a  cursory  survey  of  the  general  contract  of  sale 
itself,  in  the  course  of  which  we  shall  select  for  our  more 
particular  notice,  out  of  the  multitude  of  rules  by  which  the 
contract  is  more  or  less  directly  governed,  a  few  that  are 
marked  by  some  degree  either  of  difficulty  or  peculiarity  in 
their  appUcation  to  our  subject  matter,  and  a  few  others  of 
primary  importance  though  not  similarly  distinguished ;  being 
compelled  to  a  selection  of  some  sort,  by  the  obvious  impossi- 
bility of  even  alluding,  in  the  compass  of  a  few  pages,  to  a 
hundredth  part  of  the  incidents  which  ought  to  be  treated  of 
in  a  regular  dissertation  on  this  subject  In  the  execution  of 
this  task,  we  promise  to  dive^  our  language  as  much  as  pos- 
sible of  technicality, —  to  expose  ourselves  rather  to  be  taxed 
by  the  professional  reader  with  introducing  matter  too  fami- 
liar, than  checked  by  the  unprofessional  for  omitting  what 
to  him  might  be  useful  information ;  and,  although  we  cannot 
presume  to  expect  like  that  leviathan  of  the  law.  Lord  Coke, 
that  we  shall  succeed  in  avoiding  **  all  obscurity,  ambiguity, 
jeopardy,  novelty  and  prolixity,"  yet  will  we,  at  least,  study 
to  be  as  clear,  concise  and  elementary  as  we  may. 

A  sale,  then,  is  defined  by  Blackstone  to  be  '^  a  transmu- 
tation of  property  from  one  man  to  another,  in  consideration 
of  some  price  or  recompense  in  value.  But  the  terms  of  this 
definition,  as  the  celebrated  commentator  immediately  sub- 
joins^ are  evidently  too  comprehensive,  as  they  embrace  the 
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case  of  an  exchange  as  well.  A  transmutation  of  property  for 
a  pecuniary  consideration  seems^  therefore,  to  be  the  proper  de- 
finiUon  of  a  sale.  It  is  a  transmutation  of  the  right  of  pro- 
perty in  goods,  let  it  be  remarked,  as  contradistinguished  from 
the  mere  right  o( possession. 

To  the  moral  stringency  of  this  or  any  other  contract,  no- 
thing more  is  necessary  than  the  mutual  consent  of  the  con- 
tracting parties,  seriously  and  deliberately  given,  to  its  for- 
mation :  but  to  enable  society  to  enforce  the  obligations  re- 
sulting from  such  an  engagement,  some  satisfactory  marks  are 
obviously  requisite,  of  this  consent  having  existed  in  a  serious 
and  deliberate  form.  These  .probative  marks  or  tokens  are 
by  lawyers  termed  indifferently  ceremonies,  formalities,  or  so- 
lemnities. In  the  earlier  stages  of  society  they  are  necessarily 
rude.  Shal^ing  hands  and  striking  money  across  the  hand 
(whence  our  phrase  of  striking  a  bai*gain)  are  among  the  com- 
monest of  them.  ^ 

But  the  progress  of  civihzation  and  commerce  soon  demands 
the  substitution  of  less  equivocal  evidence.  With  u»  formerly, 
a  simple  agreement  by  word  of  mouth  for  the  sale  of  personal 
chattels  was  in  most  cases  sufficient ;  and  in  some  few  in- 
stances it  remains  so  still.  But  by  the  Statute  of  Frauds, 
which  is  stated  to  be  made  '*  for  the  prevention  of  many  frau- 
dulent practices  which  are  commonly  endeavoured  to  be  up- 
•held  by  perjury  and  subornation  of  peijury,"  it  is  enacted, 
**  that  no  contract  for  the  sale  of  any  goods,  wares  or  mer- 
chandizes for  the  price  of  10/.  or  upwards,  shall  be  allowed  to 
be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  ear- 
nest to  bind  the  bargain,  or  in  part  payment ;  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or 
their  agents  thereunto  lawfully  authorized." 

'  With  the  J€wB  —  "  Now  this  was  the  manner  in  fanner  time  in  Israel  concern- 
ing redeeming  and  exchanging,  for  to  confirm  all  things ;  a  man  plucked  off  his 
shoe,  and  gave  it  to  his  neighbour ;  and  this  was  a  testimony  in  Israel.  Therefore 
the  kinsman  said  unto  Boaz,  Buy  it  for  thee.  So  he  drew  off  his  shoe."  Ruth,  c  4. 
▼.  7,  8. 

"  Among  savage  nations,  the  want  of  letters  is  imperfectly  supplied  by  the  use  of 
visible  ngns  which  awaken  attention,  and  perpetuate  the  remembrance  of  any  public 
or  private  transaction.  The  jurisprudence  of  the  first  Romans  exhibited  the  scenes 
of  a  pantomime."    Decline  and  Fall,  ch.  44. 
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We  proceed  to  make  a  few  observations  upon  each  of  the 
alternative  solemnities  required  by  this  statute  to  the  perfec- 
tion of  the  contract  of  sale ;  requesting  the  reader  to  bear  in 
mind  that  we  are  discussing  the  contract  with  a  peculiar  re- 
ference to  the  subject  matter  of  this  article.  Our  attention  ib, 
in  the  first  place,  directed  to  the  delivery  and  acceptance  of 
the  goods  sold,  in  cases  where  no  written  memorandum  exists, 
or  earnest  or  part  payment  is  made  or  given.  If  nothing  has 
yet  been  done  in  the  way  of  acceptance  or  delivery,  either 
party  may  obviously,  in  the  cases. to  which  this  statute  ex- 
tends, refuse  to  complete  the  contract. 

Thus  if  A.  and  B.  should  enter  into  a  verbal  agreement  for 
the  sale  of  a  horse  for  more  than  ten  pounds,  to  be  deUvered  at 
a  future  time,  and  the  earnest  should  not  be  paid,  or  the  horse 
delivered,  or  any  note  or  memorandum  in  writing  signed,  such 
a  contract  would  be  within  the  statute,  and  consequently 
void.  But  it  is  here  necessary  to  observe  that  a  manual 
transfer  or  actual  delivery  and  acceptance,  is  not  in  every  case 
essential ;  for  the  law  will  often,  from  certain  acts,  inq)ly  a 
deUvery  to  satisfy  the  statute.  A  comtructwe  delivery  does, 
indeed,  sometimes  itself,  without  any  distinct  substantive  act 
of  the  buyer,  arise  out  of  the  very  terms  of  the  contmct,  inde- 
pendent of  the  bargain ;  as  in  a  case  where  the  plaintifiT,  who 
kept  a  livery  stable  and  dealt  in  horses  was  in  treaty  with  the 
defendant  for  the  sale  of  two  hors^,  and  demanded  a  certain 
price  for  them ;  the  defendant  offered  a  less  sum  which  veas 
refused ;  but  at  length  he  sent  word  that  ''  the  horses  were 
his,  but  that,  as  he  had  neither  servant  nor  stable,  the  plain- 
tiff must  keep  them  at  livery  for  him.*'  The  plaintiff,  upon 
this,  removed  diem  out  of  his  sale  stable  into  another  stable, 
and  it  was  held  that  there  was  here  a  sufficient  delivery  to 
satisfy  the  statute.  ^  And  the  key  to  this  and  similar  cases 
seems  to  be  that  the  vendor  by  the  terms  of  the  bargain  is 
converted  into  an  agent  for  the  vendee,  end  thus  occupies  the 
double  character  of  principal  during  the  sale,  and  servant 
upon  its  completion.  It  is  also  sufficient  evidence  of  a  de- 
livery, if  the  purchaser,  with  the  privity  and  approbation  of 
the  vendor,  exercises  any  act  of  ownership  over  the  goods, 
though  their  local  situation  remains  unchanged  :  as  by  selling 

■  Elmore  v.  Stone,  1  Taunt  458. 
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again  to  a  third  pertoo ;  ^  marking  the  article  with  his  name 
or  initials,  <  fto.  Thus  where  the  seller  was  ready  to  deUver 
the  horse,  and  waited  only  for  the  convenience  of  the  btty^, 
who,  in  the  meantime,  went  to  the  stable  where  the  hotse 
was  standing,  tod^  him  out,  and  showed  him  to  a  person,  who» 
as  he  thought,  might}  purchase,  and  to  whom  he  ofiered  to 
transfer  him  on  receiving  6i.  upon  his  bargain ;  tliese  were 
held  to  be  circumstances  from  which  a  jury  might  infer  a  de^ 
livery  and  acceptance  within  the  statute. '  It  may  also  be 
prudent  to  observe  that  the  principal  need  not  act  personally 
herein,  delivery  to  a  servant  or  agent  in  the  course  of  his  em- 
ployment being  in  general  equivalent  to  a  delivery  to  the 
employer  himself. 

Our  books  do  not  fldly  correspond  as  to  the  precise  signi- 
fication of  the  term  Mmest;  but  it  wouki  seem  that  giving  a 
piece  of  money  as  earnest,  however  low  its  value,  is  su^cient 
to  bind  the  bai^in.  The  money  must,  however,  be  altogether 
parted  with,  for  in  a  question  on  the  purchase  of  a  horse,  it 
was  held  that  the  purchaser's  drawing  across  the  seller's  hand 
a  piece  of  money  which  he  afterwards  returned  into  his  own 
pocket  (the  .ceremony  above  alluded  to)  was  neither  an  earnest 
ncMT  part-payment  to  take  the  case  out  of  the  statute.  ^ 

We  fthall  not  dwell  long  upon  the  solemnity  mentioned  last 
in  that  section  of  the  Statute  of  Frauds  which  we  have  re- 
cited; but  it  may  be  useful  to  observe  that,  although  the 
names  of  both  parties  must  appear  on  the  face  of  the  memo- 
randum, or,  at  least,  in  some  writing  capable  of  being  con- 
nected therewith  by  a  sound  legal  inference ;  yet  the  signa- 
ture of  the  party  sought  to  be  charged,  or  of  his  agent,  is  suffi- 
cient ^  And  this  term  signature^  be  it  also  observed,  is  not 
here  used  in  the  limited  sense  of  subscription,  so  as  to  require 
the  party  to  write  his  name  at  the  end  of  the  instrument,  but 
is  equally  applicable  in  whatever  part  the  name  is  written. 
Whether  sales  by  public  auction  are  within  the  Statute  of 
Frauds,  has  long  been  a  disputed  point ;  the  better  opinion 
is  in  favour  of  their  being  so ;  and  it,  therefore,  becomes  ne- 

>  Chtplin  T.  Rofsm,  1  Eatt,  192.  >  Hodsioii  t.  Le  Biet>  1  Campb«233. 

>  Blenkinsop  v.  Carter,  1  B.  Moore,  328. 
4  Blenkinsop  v.  Clayton,  7  Taunt  697. 

i  Allen  V.  Bennet,  3  Taunt  1G9.    Schneider  v.  Norhs,  2  M.  &  S.  286. 
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ceaeary  to  mentioD  here  that  the  auctioneer  is^  in  such  sales, 
the  agent  of  both  parties.^ 

Upon  the  regular  completion  of  the  sale,  the  property  in 
the  article  is  transferred  to,  and  absolutely  vested  in  the 
vendee,  thou^  no  actual  change  of  possession  may  have  taken 
place ;  and  the  purchaser  thenceforward  stands  by  all  risks, 
and  is  the  sole  sufferer  from  any  injury  which  may  happen  to 
the  animal,  otherwise  than  through  the  negligence  of  the 
vendor.  As  in  the  example  given  by  Blackstone,  **  If  A.  sells 
a  horse  to  B.  for  10^,  and  B.  pays  him  earnest  or  signs  a  noto 
in  writing  of  the  bargain,  and  afterwards,  before  the  deUvery 
of  the  horse  or  money  paid,  the  horse  dies  in  the  vendor's 
custody ;  still  he  u  entitled  to  the  money,  because  by  the 
contract,  the  property  was  in  the  vendee." 

But  although  the  right  o(  property  is  thus  absolutely  trans^ 
ferred  by  the  contract*  yet  unless  payment  be  expressly  post- 
poned to  a  future  day,  the  buyer  will  not  be  entitled  to  poS' 
seemon^  without  tendering  the  stipulated  price* 

Nothing  can,  at  first  sight,  appear  more  anomalous  than 
that  a  right  of  property  should  ever  be  transferred  by  sale, 
without  the  vendor  himself  having  any  right  of  property  in 
the  goods ;  but  abstract  principles  of  justice  (as  we  shall  by 
and  by  have  occasion  to  insist  upon  more  fully)  require  to  be 
often  postponed  to  the  preesing  exigencies  of  commerce  and 
the  general  convenience  of  society.  It  is  expedient,  says 
Blackstone,  that  the  buyer  by  taking  proper  precautions, 
may,  at  all  events,  be  secure  of  his  purchase ;  and  hence,  it  is 
a  general  rule  of  law  in  regard  to  personal  chattels^  that  '^  all 
sales  and  contracts  of  any  thing  vendible,  in  fdrs  or  markets 
overt,  shall  not  only  be  good  between  the  parties,  but  also 
be  binding  on  all  those  that  have  any  right  or  property 
therein."*  This  rule,  however,  has  many  exceptions,  a  few 
only  of  which  our  Umits  will  permit  us  to  adduce ;  but  it  will 
not  be  amiss  first  of  all,  to  state  shortly  what  market  overt 
is  considered  to  be.  It  is  in  open  market^  held  either  in 
London  or  in  the  country.  In  London,  every  day  (except 
Sunday)  is  market  day,  and  every  shop  in  which  goods  are 


>  See  Simon  t.  Metivier,  1  Bi.  Rep.  699.    Hinde  y.  Whitebouse,  7  East,  558. 

>  2  Black.  448.  *  2  Bl.  449. 
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exposed  to  sale^  a  market  overt  for  those  things  in  which  the 
shopkeeper  is  in  the  habit  of  dealing.  In  the  country,  spe- 
cial days  only,  provided  for  partictdar  towns  by  charter  or 
prescription,  are  market  days ;  and  the  market  place,  or  spot 
of  ground  set  apart  by  custom  for  the  sale  of  particular  goods, 
the  only  market  overt*  The  same  may  be  said  of  fairs,  for 
every  fair  is  a  market* 

The  first  example  we  have  to  notice  as  to  the  conclusiveness 
of  sales  in  market  overt,  is  introduced  by  the  statute  21  H.  8. 
ell.  which  enacts  that  where  goods  are  feloniously  stolen, 
a  sale  in  market  overt  shall  not  bind  the  owner,  if  he  prose- 
cute the  felon  to  conviction  or  outlawry.  But  the  most  im- 
portant qualification  of  this  general  rule  of  the  conclusiveness 
of  such  sales,  is  peculiar  to  the  case  of  horses,  for  a  pur- 
chaser gains  no  property  in  a  stolen  horse  sold  in  market 
overt,  unless  the  requisitions  of  the  statutes  2  P.  &  M.  c  7. 
and  31  Eliz.  c.  12.  are  attended  to..  By  the  former  of  these 
it  is  enacted,  "  that  the  sale  in  any  fair  or  market  overt  of  any 
stolen  horse,  shall  not  alter  the  property  therein,  unless  the 
horse  shall  in  the  time  of  such  fair  or  market  be  openly 
ridden,  led,  walked,  driven  or  kept  standing  by  the  space  of 
one  hour  together,  at  the  least,  betwixt  ten  of  the  clock  of 
the  morning  and  the  sunsetting,  in  the  open  place  of  the  fair 
or  market  wherein  horses  are  commonly  used  to  be  sold ;  and 
unless  all  the  parties  to  the  contract,  present  in  the  said  fair 
or  market,  shall  also  come  together  and  bring  the  horse  to  the 
open  place  appointed  for  the  toll-taker  (or  for  the  book-keeper 
where  no  toll  is  due)  and  there  enter,  or  cause  to  be  entered, 
their  names,  surnames,  and  dwelling-places,  with  the  colour 
and  one  special  mark,  at  the  least,  of  the  same  horse,  in  the 
toll-taker's  book,  (or  in  the  keeper's  book  for  that  purpose, 
where  no  toll  is  due)  and  also  pay  him  their  toll  if  they  ought 
to  pay  any ;  and  if  not,  then  the  buyer  to  give  one  penny  for 
the  entry."  And  by  the  latter,  the  sale  shall  not  be  valid, 
"  unless  the  toll-keeper,  &c.  shall  take  upon  him  perfect  know- 
ledge of  the  person  so  selling,  and  enter  all  the  same  his 
knowledge  into  a  book  there  kept  for  sale  of  horses ;  or  else, 
that  he  so  selling  shall  bring  to  the  toll-taker,  &c.  one  suffi- 

•  2  Bl.  449.  «  2  Inst.  406. 
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cient  and  credible  person  to  testify  that  he  knoweth  the  party 
selling  and  his  true  name,  surname,  mystery  and  dwelling- 
place,  and  there  enter  the  name  in  the  said  book;  and  also 
enter  the  price  of  the  horse  so  sold ;  and  give  the  buyer  a 
note  in  writing  of  the  full  contents  of  the  entry.  And  if  the 
owner,  within  six  months  after  the  horse  is  stolen,  put  in  his 
claim  before  some  magistrate  of  the  place  where  the  horse 
shall  be  found ;  and  within  forty  days  more  prove  his  pro- 
perty by  the  oath  of  two  witnesses,  and  tender  to  the  person 
in  possession  such  price  as  he  bon&Jide  paid  for  him  in 
market  overt;  he  shall,  notwithstanding  a  full  compliance 
with  the  requisitions  of  these  statutes,  have  his  horse  again. 
We  have  simply  to  remark  upon  these  statutes,  that  if  the 
seller  of  a  stolen  horse,  in  market  overt,  be  entered  in  the 
toll-book,  by  a  ftdse  name,  the  property  does  not  appear  to  be 
altered.  ^ 

We  now  come  to  the  important  doctrine  of  warranty,  which 
is  thus  summed  up  by  Lord  Coke,  f^  By  the  civil  law  every 
person  is  bound  to  warrant  the  thing  that  he  sells  or  conveys, 
although  there  be  no  express  warranty ;  but  the  common  law 
binds  him  not,  unless  there  be  a  warranty,  either  in  deed  or 
in  law,  for  caveat  emptor.'* 

In  this  caveat  emptor^  as  in  the  et  ceteras  of  Littleton,  a 
volume  of  wisdom  is  doubtlessly  contained,  and  we  shall, 
therefore,  with  all  humility  and  reverence,  endeavour  to  trans- 
late a  page  or  two  of  it,  as  well  for  the  edification  of  our  plain 
and  umnstructed  readers,  as  to  clear  the  way  for  an  intelli- 
gible exposition  of  the  doctrine  of  warranties,  —  a  subject 
that  has  been  much  perplexed  by  the  ignorance  of  text 
writers  of  the  simple  principles  which  actually  govern  it.  The 
meaning,  then,  of  this  oracular  expression  is,  that  the  buyer 
takes  the  article  sold  with  all  its  defects,  and  must  not  look 
to  the  law  for  any  redress,  if  its  intrinsic  worth  do  not  corres- 
pond with  its  outward  appearance.  It  cautions  the  buyer, 
therefore,  according  to  the  Italian  proverb,  '^That  he  has 
need  of  a  hundred  eyes,  but  the  seller,  of  only  one."  Now 
a  rule  of  so  much  harshness  could  hardly  prevail,  if  the 
principles  of  natural  equity  were  alone  to  beconsulted.     For 

'  Gibb'i  casCi  Owen  27.  and  Cro.  Eliz.  86. 
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when  a  defdotiTe  article  is  anwittiagly  purchased  at  a  souiid 
price,  these  principles  seem  to  require  that  a  bargain  so  un< 
equal  should  be  corrected  by  the  seller's  refunding  a  propor- 
tionate part  of  the  purdiase  money.  You  permit  him,  other* 
wise,  to  obtain  an  undue  advantage  in  a  contract  intended  to 
be  framed  on  the  basis  of  equaUty.  *'  Nemo  debet  locupletari 
alien&  jactura/'  is  the  undoubted  rule  of  natural  justice.  It 
is  no  valid  argument  that  the  defect,  latent  it  may  be,  existed 
when  the  commodity  was  bought  by  him  who  is  now  the 
seller.  To  put  a  familiar  instance,*— who  would  dream  of  pass- 
ing off  a  light  sovereign  because  he  had  received  it  as  of  the 
standard  weight?  The  civil  law,  therefore,  which  would 
compel  the  vendor,  without  any  express  warranty,  to  indmnnify 
the  vendee  for  latent  defects  existing  at  the  time  of  the  sale, 
seems  more  consonant  with  equity  than  our  own.  But  there 
are  many  natural  duties  that  it  would  be  hazardous  for  courts 
of  justice  to  attempt  to  enforce ;  and  experience  proves  that  a 
strict  adherence  here  to  the  abstract  principles  of  justice,  al- 
though the  rights  of  individuals  might  thereby  be  occasionally 
supported,  would  be  prejudicial  to  the  community  at  large,  by 
its  tendency  to  promote  vexatious  litigation,  and  to  fetter  the 
freedom  of  commercial  intercourse.  Accordingly  in  this  coun- 
try, the  doctrine  of  impUed  warranties,  m  taught  by  the  dvil 
laWi  is,  with  a  sotitary  exception  possibly,  rejected  in  toto.  In 
its  bearing  upon  the  law  of  horses,  it  received  its  death-blow 
in  the  time  of  Lord  Mansfield,  before  when,  it  was  a  current 
opinion  that  a  sound  price  given  for  a  horse  was  tantamount 
to  a  warranty  of  soundness :  but  though  this  great  judge  was 
so  distinguished  for  adjudicating  according  to  equity,  yet  when 
this  doctrine  came  to  be  sifted  by  him,  it  was  found  '^  to  be  so 
loose  and  unsatisfactory  a  ground  of  decision,  that  he  rejected 
it  altogether.'' 

By  the  law  of  En^and  warranties  are  divided  into  ex- 
press and  implied ;  but  implied  warranties  have  been  too  fre- 
quently, and  as  we  think,  very  illogicaliy,  considered  by  our 
text-writers  to  include  that  class  of  cases  in  which  mere  fraud 
is  the  ground  of  action — >an  error  which  has  sprung  from  the 
formal  division  of  the  civil  law  being  retained,  while  its  sub- 
stance was  rejected.     For  as  by  a  general  rule,  the  civil  law 
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gare  an  action  whemvir  the  oommodity  sold  wat  defectivt,  it 
necessarily  implied  a  warranty  in  the  specific  case  where 
the  seller  happened  to  know  of  the  defect,  and  had  used 
some  artifice  to  conceal  it ;  but  this  fraudulmi  act  was 
not,  and  never  could  be,  the  foundation  or  condition  of  the 
warranty,  which  was  universally  an  essential  part  of  the 
contract  itself,  and  would  equally  have  exbted  without  any 
such  knowledge  or  malpractice.  Warranties  are  contracts, 
and  may  be  vitiated  but  can  never  be  created  by  tort.  Implied 
warranties,  then,  properly  so  called,  differ  in  no  respect  fVom 
erprets,  except  in  the  circumstance,  of  proo/.  The  intention 
to  warrant  is  collected  in  the  former,  from  the  whole  tissue 
of  circumstances  proved,  and  as  a  legitimate  deduction  from 
them,  like  the  presumption  of  any  other  fact  not  established 
by  direct  evidence;  while  in  the  latter,  that  intention  is  proved 
by  direct  and  express  testimony  to  the  fact  itself.  To  give  a 
single  instance.  In  Jones  v.  Bowden*  it  was  proved  to  be  the 
uniform  course  and  habit  of  dealing  in  a  particular  trade,  if 
the  article  were  sea-damaged,  to  state  that  fact  on  the  sale  of 
it ;  a  sale  was  made  without  any  such  statement,  and  it  was, 
therefore^  held  that  the  article  was  warranted  not  sea^damaged. 
This  was  an  implied  warranty. 

A  warranty  can  only  exist  as  a  term  and  condition  of  the 
contract  of  sale,  into  the  very  essence  of  which  it  so  com- 
pletely enters  that  a  breach  of  it  entitles  the  buyer  to  treat, 
if  he  pleases,  the  whole  contract  as  a  nullity.  It  constitutes 
part  of  the  inducement  or  consideration  for  the  purchase.  It 
follows  that  for  a  warranty  to  be  valid,  it  must  exist  or  be 
made  at  the  time  of  the  sale  ;  or  at  least,  that  being  agreed  to 
be  made  before,  there  should  be  an  understood  reference  at 
the  actual  sale  to  that  agreement  As,  for  instance,  if,  pre- 
vious to  the  time  of  the  sale,  the  vendor  says  he  will  warrant 
the  goods,  and  having  named  his  price,  gives  the  vendee  two 
or  three  days  to  consider  of  it,  and  the  vendee  then  agrees  to 
purchase ;  the  warranty,  though  only  made  faypothetically,  is 
tacitly  incorporated  into  the  terms  of  the  sale,  and  is  a  valid 
warranty. 

« 4  Taunt.  847. 
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But  a  warranty  made  ailelr  the  completion  of  the  sale 
is  of  no  value  whatever,  being  without  any  consideration.  * 

From  these  premTses  also,  coupled  with  the  rule  that  where 
a  contract  is  reduced  into  writing,  the  writing  is  the  sole  le- 
gitimate evidence  to  prove  its  terms,  we  may  further  deduce 
that  an  oral  warranty  made  previously  to  a  sale  by  written 
contract,  but  not  inserted  in  the  instrument,  will  not  be  valid. 
Thus  in  Pickering  v.  Dowson,'  Gibbs,  C.  J.  says,  *'  I  hold  that 
if  a  man  brings  me  a  horse  and  makes  any  representation  what- 
ever of  his  quality  and  soundness,  and  afterwards  we  agree  in 
writing  for  the  purchase  of  the  horse,  that  shortens  and  cor- 
rects the  representations ;  and  whatever  terms  are  not  con- 
tained in  the  contract,  do  not  bind  the  seller,  and  must  be 
struck  out  of  the  case.'' 

It  is  also  a  rule  of  law  that  where  a  commission  is  given  to 
execute  any  work,  every  power  necessary  to  carry  it  on  will 
be  implied.  A  servant,  therefore,  employed  to  sell  a  horse, 
has  an  implied  authority  to  warrant  that  it  is  sound  ;*  and,  in 
the  case  of  a  general  agent,  e.  g.  the  servant  of  a  livery-stable 
keeper,  —  this  warranty  will  bind  the  master,  though  made 
contrary  to  his  express  directions;^  and,  in  every  case,  the 
warranty  of  a  servant  or  agent  so  entrusted  to  sell,  will  bind 
the  principal,  if  he  do  not  expressly  prohibit  it  being  made.* 

With  respect  to  what  declarations  of  the  seller  will  amount 
to  a  warranty,  the  primary  rule  for  the  interpretation  of  con- 
tracts in  general,  is  applicable.  It  depends  upon  the  intention 
of  the  parties. 

Thus  a  simple  affirmation  of  |the  goodness  of  the  commodity 
is  a  warranty,  provided  it  appear  to  have  been  so  intended ; 
whereas  the  sublimest  epithets  that  seller  ever  employed  to 
recommend  his  goods  to  a  credulous  buyer,  will  be  regarded 
as  the  idle  phraseology  of  the  market,  unless  an  intention  to 
warrant  actually  appear.  For  example,  when  the  vendor  de- 
clared at  the  time  of  the  sale,  that  he  could  warrant,  it  was 


*  Chandelor  v.  Loput,  Cro.  Jac.  4.  In  2  Chiu.  Plead,  the  fonn  of  a  count  on  a 
warranty,  made  saUeqnently  to  the  purchase,  is  given.    He  cites  I  Vin.  Abr.  578. 

*  4  Taunt.  779.  *  Alexander  y .  Gibson ,  2  Campb.  555. 

«  Vide  3  T.  R.  760.        •  See  3  T.  R.  761. 2  Camp.  555.  andsee  5  Esp.  R.  71. 
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held  to  BKan  that  he  wguM  and  did  warrant.  ^  So  where  the 
seller  affirms  that  the  goods  are  his  property,  he  is  held  to 
warrant  the  title.*  And,  on  the  other  hand,  where  at  the  thne 
of  the  sate,  the  seller  showed  the  buyer  a  written  pedigree, 
which  he  had  receired  from  the  person  of  whom  he  bonght 
the  horse,  and  said  that  he  sold  him  according  to  that  pedigree, 
knowing  nothing  cS  him  further  than  he  learned  therefrom, 
the  mark  being  out  of  his  mouth  when  he  bought  him,  and 
the  pedigree  was  proved  to  be  false ;  it  was  held  that  this  was 
no  warranty^*  No  general  rule,  therefore,  can  be  laid  down  on 
the  present  head,  further  than  this — that  it  is  from  the  intention 
of  tiie  parties,  as  collected  from  the  whole  transaction,  and  from 
the  meaning  they  appear  to  afford  to  particular  expressions,  that 
the  existence  or  non-existence  of  a  warranty  is  to  be  inferred. 

But  the  most  important  branch  of  our  inrestigation  relates 
to  the  extent  of  the  warranty.  We  must  here  observe,  in  the 
first  place,  that  although  a  warranty  may  be  made  to  extend 
to  temper,  freedom  from  blemish,  age,  aptitude  for  particular 
work,  and  many  other  similar  qualities,  as  well  as  to  sound- 
ness ;  yet  unless  expressly  so  extended,  it  will  be  construed 
to  apply  to  soundness  alone.  Thus,  where  an  ambiguity 
arose  from  the  insulated  portion  of  the  word  "  warranted,"  in 
the  following  notice — *^  To  be  sold,  a  black  gelding,  five  years 
old,  "has  been  constantly  driven  in  the  plough  — warranted," 
—  the  warranty  was  held  to  apply  to  soundness  alone.  * 

Now  unsoundness  is  a  term  of  which  the  exact  limits  are 
not  very  clearly  defined.  Its  signification  is  not  restricted  to 
irremoveable  organic  defects  or  incurable  maladies,  but  has 
often  been  extended  to  disorders  which  are  sUght  and  tem- 
porary. And,  indeed,  according  to  Lord  EUenborough,  any 
infirmity  which  renders  a  horse  less  fit  for  present  use  and 
convenience  is  an  uilsoundness.  ^ 

The  chief  difficulty,  however,  which  lies  in  the  way  of  as- 
certaining whether  any  given  defect  be  an  unsoundness  or 
not,  proceeds  from  a  cause  which  no  legal  skill  and  learning 
can  remove — namely,  the  imperfection  of  veterinary  science. 

>  Bokon  V.  Cotder,  7  TauAt.  405.  '  Medma  ?.  StooghtoB,  1  Solk.  210. 

'  Duolop  ▼.  Wattgh,  Peake.  N.  P.  C.  123. 

«  Richardson  ▼.  Browa,  8  Moore,  338.  S.  C.    1  Bing.  344. 

A  Eltcm  ▼.  Jordan,  I  Stark.  127. 
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Who  shall  presume  to  decide  whether  thrushes,  splistts,  or 
quiddingy  materially  affect  the  value  of  the  animal,  when  the 
learned  professors  of  farriery  are  themselves  disagreed  thereon  ? 
With  respect  to  these  and  many  other  disorders^  apd  also  with 
respect  to  the  degree  of  permanency  or  radicalness  that  ma- 
ladies are  required  to  have,  in  order  to  constitute  unsoundness, 
there  are  many  and  conflicting  authorities ;  and  our  only  way, 
therefore,  of  treating  this  part  of  our  subject,  is  to  lay  before 
our  readers  a  few  cases,  illustrative  of  the  points  in  dispute, 
so  as  to  enable  them  to  form  ^ome  conclusion  for  themselves 
upon  the  matter. 

The  doctrine  that  any  infirmity  which  renders  a  horse  less 
fit  for  present  use  and  convenience  is  an  unsoundness,  was 
laid  down  by  Lord  Ellenborough,  in  a  case  which  turned  upon 
an  alleged  lameness,  and  wherein  it  was  admitted  by  a  witness 
for  the  defendant  that  one  of  the  fore-legs  bad  been  ban- 
daged, because  it  was  weaker  than  the  other ;  upon  this  ad- 
mission, the  verdict  in  favour  of  the  plaintiff  seems  to  have 
been  founded ;  and  it  was  then  observed  by  the  court,  '^  To  con- 
stitute unsoundness,  it  is  not  essential  that  the  infirmity  should 
be  of  a  permanent  nature ;  it  is  sufficient  if  it  render  the  ani- 
mal for  the  time  unfit  for  service ;  as,  for  instance,  a  cough 
which  for  the  present  renders  it  less  useful,  and  may  ultimately 
prove  fatal."  ^  Now  this  decision  appears  to  contradict  a  prior 
one,  in  which  Eyre  C.  J.  held,  that  a  slight  lameness  occa- 
sioned by  th^  horse  having  taken  up  a  nail  at  the  farrier's  was 
not  an  unsoundness.  This  learned  judge,  in  his  observations 
to  the  jury,  remarks,  "  A  horse  labouring  under  a  temporary 
injury  or  hurt,  which  is  capable  of  being  speedily  cured  or 
removed,  is  not  for  that  an  unsound  horse  within  the  meaning 
of  the  warranty."  «  If  these  decisions  are  not  to  be  regarded 
as  conflicting,  our  deduction  ought  possibly  to  be,  that  such 
slight  injuries  as  proceed  from  external  causes,  and  are  with 
moral  certainty  to  be  speedily  and  effectually  cured,  do  not 
fall  under  the  head  of  infirmities;  which  term  properly 
comprehends  such  diseases  only  as  may  without  much 
improbability  hang  by  the  animal  through  life,  while  they 
impair  his  present  usefulness.  Though  it  need  not  be  ob- 
served, that  objectionable  or  even  vicious  tricks  and  habits, 

>  Elton  ▼.  Jordtn,  1  Stark.  127.  '  Gannent  v.  Bans,  SEsp.  673. 
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such  as  starting  and  shying,  unconnected  with  the  general 
health  or  moscular  power  of  the  animal,  do  not  constitute  an 
unsoundness ;  yet  there  are  several  bad  habits  which  demand 
a  few  remarks,  inasmuch  as  by  some  farriers  they  are  supposed 
to  be  symptomatic  of  disease,  and  by  others  not;  and  upon 
which,  experienced  professional  men  differ  according  to 
the  degree  in  which  they  exist.  Thus  crib-biting  is  said 
to  be  a  habit  that  leads  to  indigestion,  by  occasioning  a 
pernicious  waste  of  8ali?a,  without  which  the  digestive 
process  cannot  be  carried  on.  In  its  origin  it  is  merely  acci- 
dental, arising  from  bad  training,  and  not  from  any  inherent 
defect  in  the  animal,  and  in  its  first  stages  it  is  therefore  easily 
curable.  Accordingly,  while  in  this  incipient  state,  it  has 
been  held  to  be  no  unsoundness;  but  when  it  has  become 
inveterate,  emaciation  and  gradual  decay  of  strength  appear 
to  be  its  necessary  consequence,  and  it  then  falls  within  the 
meaning  of  the  term.  So,  as  to  roaring,  it  was  held  by  Lord 
Ellenborough  to  be  insufficient  to  show  that  the  horse  was  a 
roarer,  inasmuch  as  roaring  might  be  a  bad  habit  merely  ;  but 
that  to  estabUsh  a  breach  of  warranty,  it  must  be  shewn  to  be 
symptomatic  of  disease.^  In  a  subsequent  case,  however,  it 
being  proved  by  an  experienced  veterinary  surgeon  that  roar- 
ing is  occasioned  by  a  constriction  of  the  neck  of  the  windpipe, 
which  renders  it  too  narrow  for  accelerated  respiration,  and 
that  the  disorder  was  of  such  a  nature  as  greatly  to  incom- 
mode a  horse  when  pressed  to  his  speed,  the  same  judge  held 
it  to  be  an  unsoundness.^ 

It  is  commonly  asserted  that  a  warranty  will  not  bind 
when  it  is  obviously  false  ;  the  instance  given  being  that  of 
a  horse  warranted  sound,  when  it  is  apparent  that  he  is  bUnd  ; 
and  for  this  doctrine,  the  venerable  argument,  which  makes 
so  conspicuous  a  figure  in  legal  logic,  is  usually  ui^ed — for 
that  it  is  his  own  folly.     For  that  it  is  the  other's  roguery. 


■  Basset  v.  Collins,  2  Camp.  523. 

*  A  nerred  horse  is  unsound.  Per  Best,  C.J.  1  Ry.  &  Mood.  290.  A  cough 
unless  proved  to  be  of  a  temporary  nature,  is  an  unsoundness.  Shillitoe  v.  CIaridge» 
2  Chitt.  425.  and  see  Chitt.  416.  See  also,  as  to  particular  warranties,  Geddes  v. 
Pennington,  5  Dow.  164.  Coltherd  y.  Pancheon,  2  0.  &  R.  10.  Atterbuiy  v. 
Fairmanner,  8  Moore,  32.  Joliff  v.  Bendell,  1 R.  &  M.  136.  Symonds  v.  Carr, 
1  Camp.  361.  which  our  limits  prevent  prevent  us  from  stating  at  large. 
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might,  we  think,  be  an  argument  of  greater  cogency  the  other 
way,  unless  knaves  in  this  country  are  to  be  regarded  mth 
peculiar  favour,  like  idiots  in  Turkey ;  but  we  apprehend  that 
this  rule — if  an  such  indeed  exist — is  one  of  presumption  only, 
it  being  inferred  that  both  parties  ment  to  exclude  the  par- 
ticular defect  from  the  warranty.  The  case  of  Shillitoe  v. 
Claridge,^  however,  goes  far  towards  disproving  the  existence 
of  such  a  rule- 
Let  us  now  consider  how  the  rights  of  the  parties  are  af- 
fected by  the  horse  being  unsound  at  the  time  of  the  warranty. 
The  contract  being  thus  broken  on  the  part  of  the  seller,  it  is 
at  the  buyer's  option  either  to  treat  it  as  a  nullity,  and  release 
the  horse,  or  to  retain  him  notwithstanding,  and  bring  an 
action  on  the  warranty.  In  the  former  case,  the  price  paid  is  the 
measure  of  damages  which  he  will  be  entitled  to  recover  in  an 
action;  in  the  latter,  the  difference  between  that  price  and  his 
real  vaiue.^  If  he  offer  to  rescind  the  contract,  and  return  the 
horse,  he  may  also  recover  the  expences  of  his  keep ;  t>ut,  in 
order  to  this,  a  positive  tender  is  said  to  be  necessary.  No 
notice  of  unsoundness  need  be  given  to  the  vendor,  to  en- 
title the  vendee  to  maintain  the  action ;  nor  is  it  necessary  to 
bring  the  action  immediately  on  discovering  the  unsoundness. 
As  in  a  case  where  a  mare  was  warranted  to  be  sound,  quiet, 
and  free  from  vice  and  blemish,  the  buyer,  soon  after  the 
sale,  discovered  that  she  was  a  roarer,  had  a  thorough-pin 
through  the  hook,  and  also  a  swelled  hock  from  kicking ;  yet 
kept  her  after  this  for  three  months,  gave  her  physic,  and  used 
other  means  to  cure  her.  At  the  end  of  that  time  he  sold 
her ;  but  she  was  soon  returned  to  him  as  unsound.  He  sub- 
sequently sent  her  back  to  the  seller  as  unsound,  who  refused 
to  receive  her,  and  in  returning  to  the  stables  she  died.  He 
recovered  the  full  price. 

But  although  such  notice  be  not  essential,  yet  is  it  always 
adviseable  to  be  given ;  as  the  omitting  to  do  so  will  furnish, 
at  the  trial,  a  strong  presumption  that  the  horse  at  the  time 
of  the  sale  was  free  from  the  defect  complained  of;  thus  ren- 

»  a  Chitty  R.  426. 

*  Caswell  T.  Coare,  1  Taunt.  566.  S.  C.  2  Camp.  82.  "  If  the  plaintiff  buy  the 
horse  it  is*  his  own,  and  he  roust  keep  his  own  horse  as  long  as  he  has  it." — Per 
Lawrence  J. 
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dering  the  proof  of  a  breach  of  warranty  more  diffioolt.  Coni'- 
mon  justice  jand  honesty^  it  has  been  remarked,  require  that  the 
oommodity  should  be  returned  at  the  earliest  period,  and  before 
it  has  been  so  changed  by  lapse  of  time  as  to  make  it  impossible 
to  ascertain,  by  proper  tests,  what  were  its  ori^al  qualities. 

To  entitle  die  buyer  to  the  benefit  of  the  warranty,  he  must, 
of  course,  strictly  fulfil  the  conditions  stipulated  to  be  per^ 
formed  on  his  part  Thus,  if  as  is  frequently  the  case,  a  con- 
dition be  introduced  into  the  warranty,  that  the  horse,  if  ob- 
jected to  as  unsound,  shall  be  returned  within  a  limited  time, 
no  action  can  be  maintained  for  the  unsoundness  without  strict 
performance  of  this  condition.  So  where  the  warranty  was 
qualified  by  an  undertaking  on  the  part  of  the  vendor  to  take 
back  the  horse,  if  on  trial  he  should  be  found  to  hare  any  of 
the  defects  mentioned  in  the  warranty,  it  was  held,  that  the 
buyer  must  return  the  horse  immediately  upon  the  discovery 
of  them.  ^  When  the  contract  is  rescinded  by  the  buyer,  on 
account  of  the  warranty  being  broken,  the  seller  has  a  right 
to  require  that  the  horse  shall  be  returned  in  as  good  a  con- 
dition as  he  was  in  when  the  defect  was  discovered ;  and,  there 
fore,  if  the  animal  fall  into  a  worse  state  subsequ^itly  to  such 
discovery,  the  buyer  cannot  then  return  him,  but  must  rely  on 
his  action  to  recover  back  a  proportional  part  of  the  price.  * 

There  being  no  warranty,  but  the  purchaser  having  been 
imposed  upon,  and  entrapped  into  a  losing  bargain  by  the  u^ 
tifices  or  wilful  misrepresentations  of  the  seller,  his  remedy  is 
an  action  for  the  deceit ;  to  support  which,  he  must  prove  a 
fraud  to  have  been  committed  by  the  seller,  and  also  that  it 
was  such  as  might  well  impose  upon  a  person  of  ordinary  cir- 
cumspection ;  or,  in  other  words,  that  he  was  deceived  and  mis- 
led by  relying  on  the  integrity  of  the  seller,  in  a  point  where  he 
might  reasonably  have'placed  trust  and  confidence  in  him. 

Any  wilful  misrepresentation  by  the  vendor  of  the  qualities 
of  the  commodity  to  be  sold,  whereby  the  vendee  is  induced 
to  purchase,  falls  within  the  legal  idea  of  fraud,  and  will  vi- 
tiate the  contract,  as  being  a  breach  of  that  good  faith  which 
ought  to  reign  throughout  every  commercial  transaction.  This 
may  be  called  fraud  in  words.    Thus,  if  A.  knowing  his  horse 

1  Adam  v.  RichanU,  2  H.  B.  573.  '  Curtis  v.  Uannay,  3  Esp.  Rep.  82. 
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to  be  broken-winded  or  lame,  induce  B.  to  purchase,  by  an 
assurance  that  he  is  sound  in  wind  and  limb ;  then,  although 
A.  may  have  expressly  refused  to  warrant,  B.  will  nevertheless 
be  entitled  to  recover  from  A.  in  an  action  for  the  deceit  It 
is  obvious,  however,  that  this  action  could  not  be  here  main- 
tained upon  mere  proof  of  the  abstract  falseness  of  the  repre- 
sentation made  by  the  seller ;  but  that  evidence  of  the  moral 
falsehood  is  requisite — the  seller's  knowledge,  that  is,  of  the 
falsity,  called  in  technical  language  the  scienter.  And  herein 
it  is,  principally,  that  this  action  is  distinguished  from  actions 
on  breach  of  warranty ;  for  the  warranty  extends  to  all  faults 
known  and  unknown  to  the  seller.  The  other  kind  of  fraud 
may  be  termed  fraud  in  deed ;  and  we  shall  conclude  this  ar- 
ticle by  producing  an  instance  which  may  serve  to  exemplify 
the  nature  of  those  acts  of  the  seller  which  would  fall  under 
this  head.  **  I  remember,"  says  Gibbs  C.  J.  ''the  case  of  a 
sale  of  a  house  in  South  Audley  Square,  where  the  seller  being 
conscious  of  a  defect  in  the  main  wall,  plaistered  it  up,  and 
papered  it  over ;  and  it  was  held  that  as  the  vendor  had  ex- 
pressly concealed  it,  the  purchaser  might  recover."*  To 
extend  this  principle  to  our  subject-matter,  —  it  is  conceived 
that  if  the  vendor  were  to  deceive  the  purchaser  eithier  as  to 
colour,  which  may  easily  be  done  by  chemical  means,  or  as  to 
age,  by  (to  use.a  west-country  phrase)  bishopping  the  animal, 
i.  e.  filing  the  teeth, '  he  would  be  liable  for  the  deceit,  although 
no  verbal  representations  had  been  made. 


ART.  X.— HAWKERS  AND  PEDLARS. 

One  advantage  of  a  work  like  this  is  its  fitness  for  discus- 
sing such  stray  topics  of  inquiry  as  are  not  deemed  important 
enough  for  separate  publication.  For  this  reason,  and  be- 
cause the  privileges  and  liabilities  of  itinerant  dealers  have 
more  than  once  been  brought  into  question  of  late, '  we  give 
a  summary  of  the  law  relating  to  them. 

1  Pickering  V.  Dowson,  4  TaunU  785. 

>  In  S<miersetshire  it  is  common  to  say  that  a  horse,  thus  treated,  has  been  to  Wellu 
These  expressions  well  merit  the  attention  of  etymologists. 
^  Particularly  in  a  case  which  occurred  at  Oxford  a  few  months  since. 
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A  hawker  is  defined  by  Dr.  Johnson,  to  be  '*  one  who  sells 
his  wares  by  proclaiming  them  in  the  street;" — a  pedlar, 
(petty  dealer)  "  one  who  travels  the  country  with  small  com- 
modities." 

Variops  statutes  have  passed  for  licensing  and  regulating 
them,  viz.  9  &  10  Wm.  3.  c.  27.  3  &  4  Ann.  c.  4.  9  Geo.  2. 
c.  36.  7  Geo.  3.  c.  43.  29  Geo.  3.  c.  26.  60  Geo.  3.  c.  41 .  and 
62Geo.3.  c.  108. 

All  licences  are  now  granted  under  50  Geo.  3.  c.  41.  and 
continue  in  force  until  the  1st  of  August  next,  following  from 
the  dates  of  such  licences.  *  They  are  annual  licences.  •  Be- 
fore they  are  granted,  it  is  necessary  that  the  person  applying 
for  a  licence  should  produce  to  the  commissioners  appointed 
for  granting  licences,  a  certificate  of  good  character,  signed  by 
the  clergyman  and  two  respectable  inhabitants  of  the  parish 
in  which  the  applicant  usually  resides. ' 

The  remarks  on  these  statutes  may  be  collected  under  the 
following  heads : — 

I.  The  description  of  persons  liable  to  the  duty  on  hawkers' 
licences. 

II.  The  penalties  on  hawkers,  &c.  trading  contrary  to  the 
provisions  of  the  act. 

III.  The  exception  of  certain  cases  specified  in  sections 
5  &  23  of  50  Geo.  3.  c.  41.  and  in  62  Geo.  3.  c.  108. 

IV.  The  proceedings  for  the  purpose  of  enforcing  the  pro- 
visions of  the  act. 

I.  The  description  of  the  persons  from  whom  the  duty  is 
payable,  is  contained  in  the  6th  section,  subject  to  the  excep- 
tions contained  in  sections  5  8c  23,  and  52  Geo.  3.  c.  108. 

The  6th  section  enacts,  that  from  and  after  the  1st  day  of 
August  1810,  there  shall  be  raised  and  paid  the  rates  and 
duties  following;  that  is  to  say,  by  every  hawker,  pedlar, 
petty  chapman,  and  every  other  trading  person  and  persons 
going  from  town  to  town,  or  to  other  men's  houses,  and  tra- 
velling either  on  foot  or  with  horse,  horses  or  otherwise,  in 
England  and  Wales,  or  the  town  of  Berwick-upon-Tweed, 

«  S.  3.  «  S.  9.  '  12. 
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oarrying  to  sale  or  exposing  to  ^ale  any  goods,  wares  or  mer- 
chandize, a  duty  of  4L  for  each  year.  And  every  person  so 
travelUog  with  a  horse,  ass,  or  mule^  or  other  beast  bearing  or 
drawing  burthen,  the  sum  of  4i  yearly  for  each  beast  he  or 
she  shall  so  travel  with  over  and  above  the  said  first  noen- 
tioned  duty  of  4/. 

Every  hawker,  ifc]  "  A  single  act  of  jselling  a  parcel  of 
silk  handkerchiefs  to  a  particular  person  is  not  a  ptooi  that 
the  seller  was  such  a  hawker,  pedlar,  or  petty  chapman  as 
ought  to  take  out  a  licence  by  virtue  of  these  acts  of  parlia- 
ment/' 1 

And  every  other  trading  person.]  These  words  extend 
to  the  case  of  all  itinerant  dealers  who  sell  by  retail,  how 
ext^isive  soever  their  ti^ansaotions  may  be,  and  are  not  re- 
strained to  persons  oi  the  same  description  as  hawkers  and 
pedlars,  who  deal  in  a  small  way,  as  will  appear  from  the 
following  case.  The  defendant  was  sued  for  penalties  mider 
the  hawkers  and  pedlars'  act.  At  the  trial  it  appeared  that 
the  defendant  travelled  from  town  to  town,  and  had  pack- 
ages of  books,  &c.  weighing  13261b.  sent  after  him  by 
the  commcHi  stage  wc^gon;  that  he  took  rooms  at  each 
town,  and  there  sold  such  books,  &c.  by  retail  and  by  auc- 
tion. The  jury  found  a  verdict  for  the  plaintiff:  and  on  mo- 
tion to  set  it  aside,  on  the  ground  that  the  words,  ''  other 
trading  person,'^  appUed  only  to  petty  dealers  who  carried 
their  commodities  with  them,  Abbot  C.  J.  said  be  was  oleariy 
of  opinion  that  the  defendant  .was  a  trading  person  within 
the  meaning  of  the  act  of  parliament.  He  said  that  the  ar- 
gument urged  on  the  pare  of  the  defendant,  arising  out  of 
the  extent  of  his  dealings,  would  go  to  show  that  when  the 
inconvenience  to  the  resident  tradesmen  was  the  greatest,  no 
offence  would  be  committed. «  These  words  also  include  li- 
censed auctioneers  and  other  agents  who  travel  from  town  to 
town,  and  sell  or  expose  to  sale  by  retail  the  goods  of  their 
employers  on  commission,  unless  such  agents  come  within  the 
exceptions  contained  in  s.  23  or  19.  '    It  seems  also  that  if  a 


*  Per  Loid  Mansfield,  C.J.  in  Rex  v.  Little,  Bur.  613.  and  see  Rex  v.  Buckle, 
4  East  346.  «  Dean  q.  t.  v.  King,  4  B.  &  A.  517. 

»  Rex  V.  Turner,  4  B.  &  A.  610. 
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peraoD  travel  from  town  to  town  with  goods,  and  in  each 
town  employ  an  auctioneer  resident  therein  to  sell  them  for 
him,  the  person  so  travelling  from  town  to  town  is  a  trading 
person  within  the  meaning  of  act  ^ 

Gomg  from  town  to  tofvu,  S^c.,  and  traoeUmg  either  on 
foot  or  with  horae,  horses^  or  otherwise.]  On  the  part  of  the 
prosecution,  it  is  sufficient  proof  of  the  defendant's- going  fh>m 
town  to  town,  to  prove  that  he  went  from  the  town  where 
he  usually  resided  to  another  town,  and  there  hawked  his 
goods,  or  sold  them  by  auction.  <  It  seems  at  one  time  to 
hare  been  supposed  that,  in  order  to  suligeot  himself  to  the 
penalties  of  the  act,  the  defendant  must  have  travelled  with 
the  goods  which  he  had  to  sell,  but  it  is  now  settled  that 
the  mode  of  travelling  is  wholly  immaterial.  In  Rex  v. 
Turner,'  the  goods  were  sent  from  town  to  town  by  puUio 
carriers'  waggons,  and  the  defendant  travelled  some  part  of 
the  way  in  a  public  stage  coach,  and  the  rest  of  it  in  a  post 
chaise,  but  the  court  of  King's  Bench  held  that  he  was  a 
trading  person  within  the  meaning  of  the  act  See  also 
Dean  q.  t.  v.  King,  4  B.  &  A.  617. 

II.  Having  now  stated  the  cases  which  go  to  show  what 
description  g^  persons  the  legislature  intended  to  be  within 
these  acts,  the  next  part  of  the  subject  which  requires  con- 
sideration is,  the  pensities  which  such  persons  subject  them- 
selves to  by  attempting,  to  trade  without  a  licence,  or  to  evade 
the  provisions  of  the  act. 

By  s.  17.  it  is  enacted  that  if  any  such  hawker,  8cc.  shall 
trade  as  aforesaid,  without,  or  contrary  to,  or  otherwise  than 
as  shall  be  allowed  by  such  licence,  such  person  shall  for 
every  such  offence  forfeit  the  sum  of  10^  And  if  any  person, 
trading  under  or  by  virtue  of  any  licence.  Sec.,  upon  demand 
made  by  any  person  authorized,  &c.  or  by  any  person  to 
whom  such  hawker,  &c.  shdl  offer  any  goods  to  sale,  shall 
refuse  to  produce  and  show  his  licence,  or  shall  not  have  his 
licence  ready  to  produce  and  shew  to  such  person,  &c.,  then 


'  The  Attorney-Geoenl  ▼.  Tongue,  £.  1823.  2  Burn.  J.  P.  785.  The  Attorney- 
General  V.  WoolhouBe,  1  Y.  &  Jer.  463. 

s  The  Attorney-General  v.  Tongue,  £.  1823.  The  Attorney-General  ▼.  Wool- 
bouse,  I  Y.  &  Jer.  463.  *  4B.  &  A.  510. 
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the  person  so  refusing  or  not  having  his  licence  teaAy  to  pro^ 
duce^  shall  forfeit  10/. 

And  by  s.  20.  persons  trading  without  a  licence^  or  refusing 
to  produce  it^  may  be  detained  and  taken  before  a  justice 
of  the  peace,  which  said  justice  is  required  to  examine  into 
the  facts  charged,  and,  upon  proof  thereof  to  convict  the  of- 
fender so  trading  without  a  licence,  and  thereupon  it  shtJl  be 
lawful  for  such  justice,  and  he  is  hereby  required,  by  warrant 
under  his  hand  and  seal,  to  cause  the  said  sum  of  40/.  (the 
sum  of  40/.  had  been  mentioned  in  the  19th  section)  to  be 
levied  by  distress,  8cc. 

Trading  without  a  licence.]  The  fair  meaning  of  the 
words  ^*  shall  trade  without  a  licence,"  in  the  17th  sec- 
tion, appears  to  be  ''  shall  trade  without  having  obtained 
a  licence.^'  *  But  there  is  nothing  in  the  statute  to  confine 
the  operation  of  the  words  in  that  section  to  such  persons 
only.  There  seems  no  reason  why  such  trading  persons 
as  have  obtained  a  licence,  but  travel  without  it,  should 
not  be  within  this  clause  of  the  section.  They  may  cer- 
tainly be  brought  within  the  clause  immediately  f(^owing, 
for  refusing  to  produce  or  for  not  having  his  or  her  licence 
ready  to  produce,  to  persons  authorized  by  the  act  to  de- 
mand a  sight  of  it  It  seems  also  that  if  an  unUcensed 
hawker  sell  goods  which,  even  if  he  were  licensed,  it  would 
not  be  lawful  for  him  to  sell,  he  is  still  liable  to  be  con- 
victed for  trading  without  a  licence.  Thus,  where  the  de- 
fendant, George  M^Gill,  was  convicted  under  the  hawker's 
act,  for  travelling  from  house  to  house  and  exposing  to 
sale  divers  parcels  of  tea  without  any  licence,  it  was  con- 
tended that  the  defendant  ought  to  have  been  convicted 
under  12  Geo.  3.  c.  46.  s.  6.  which  prohibits  the  seUing 
of  tea,  except  under  certain  regulations;  but  the  court 
were  of  a  different  opinion.  They  said  that  50  Geo.  3. 
c.  41.  was  passed  to  protect  domiciled  tradesmen;  the 
other  statute  to  assist  the  collection  of  duties ;  that  the 
effect  of  the  latter  was  not  to  destroy  the  prohibition  con- 
tained in  the  former,  but  that  the  two  provisions  were  con- 

>  Verba  Bailey,  J.  in  Rex  v.  Websdale,  2  B.  &  C.  136. 
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sistentand  might  stand  together;  that  the  first  imposed  a 
penalty  upon  persons  trading  at  all  as  hawkers  without  a  li- 
cence ;  the  second  imposed  a  penalty  upon  the  sale  of  tea  by 
hawkers  eren  with  a  licence^  and,  therefore,  that  a  person 
who  exposed  ^tea  to  sale  as  a  hawker  and  had  no  licence^  of- 
fended against  both  the  above  mentioned  provisions,  and  was 
liable  for  a  penalty  for  each  breach  of  the  law.^ 

There  is  much  obscurity  in  this  part  of  the  statute.  The 
17th  and  20th  sections  are  in  terms  the  same  as  the  11th 
and  14th  sections  of  the  9  and  10  W.  3.  c.  27.,  and  in 
both  these  acts  the  same  difficulty  occurs  as  to  the  imposing 
a  penalty  of  10/.  given  by  the  one  section,  or  of  40/.  given 
by  the  other,  for  trading  without  a  licence,  8lc.  ^  In  practice 
convictions  are  always  for  10/.;  and  in  Rex  v.  Websdale  it 
was  decided,  that  a  conviction  in  that  penalty  was  proper. 
*'  It  is  fair  to  suppose  that  the  sum  in  the  20th  section  should 
have  been  10/.  and  not  40/.  and  that  the  latter  sum  was  in- 
serted by  mistake. "• 

It  may  also  be  mentioned  that,  unless  we  suppose  that 
the  sum  of  40/.  has  been  inserted  by  mistake  for  10/.,  the 
statute  is  inconsistent  with  itself,  as  it  enacts  that  the  said 
sum  of  40/.  shall  be  recovered  before  a  magistrate,  whereas 
the  24th  and  25th  sections  enact  that  penalties  above  20/. 
incurred  under  this  act,  shall  be  recovered  in  any  court 
of  record  of  Westminster,  and  penalties  below  that  sum  be- 
fore a  justice  of  the  peace. 

By  8. 19.  persons  hiring  or  lending  a  hawker's  licence  are 
made  liable  to  a  penedty  of  40/.,  with  a  proviso  that  nothing 
in  the  act  shall  subject  to  the  said  penalty  any  servant  tra- 
velling for  a  licensed  master  with  the  Ucence  of  such  master, 
and  for  his  master;  or  any  licensed  master  sending  such 
servant  to  travel  with  such  licence. 

By  s.  14.  the  packages,  8cc.  of  every  licensed  hawker  are 
to  have  the  words  "  licensed  hawker,"  Sec.  written  or  painted 
on  them ;  and  every  defaulter  in  this  respect  shall  forfeit  for 
every  offence  the  sum  of  10/.  And  by  s.  15,  persons  not 
licensed  using  such  words,  shall  forfeit  for  each  offence  the 

•  Rexv.M'Gm,2B&C.142. 

>  Verba  Bailey,  J.  in  Rex  v.  M*GU1,  2  B.  and[C.  146. 
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Bum  of  10/.  By  b.  16.  hawkers  dealing  in  smuggled  goods 
shall  forfeit  their  licence.  By  s.  18.  the  penalty  for  forging 
a  licence  is  300/.  The  7th  section  of  the  statute  is  that  on 
which  proceedings  are  most  usually  had  recourse  to.  That 
section  enacts,  that  after  the  first  of  August,  18 10,  it  shall 
not  be  lawful  for  any  hawker,  pedlar,  petty  x^hapman^  or  any 
other  trading  person  or  persons  going  from  town  to  t6wn 
or  to  other  men's  houses,  and  travelling  either  on  foot  or  with 
horse  or  horses,  either  by  opening  a  room  or  shop,  and  ex- 
posing to  sale  any  goods,  wares,  or  merchandize  by  retail 
in  any  town,  parish,  or  place,  such  person  not  being  a  house- 
holder there,  or  the  same  not  being  an  usual  place  of  his  or 
her  abode,  or  by  any  other  means  or  device  to  vend  or  sell, 
either  by  himself  or  herself,  or  by  any  auctioneer,  whether 
licensed  or  not,  broker,  appraiser,  agent,  servant  or  other 
person  on  his  or  her  behalf,  any  goods,  wares,  or  merchandize 
whatsoever,  by  outcry,  knocking  down  of  hammer,  candle, 
lot,  parcel,  or  any  other  mode  of  sale  at  auction,  or  whereby 
the  best  or  highest  bidder  is  or  shall  be  deemed  to  be  the 
purchaser;  and  every  person  and  persons  so  vending  or  selling 
contrary  to  such  prohibitition  as  last  aforesaid,  shall  forfeit 
and  pay  for  every  offence  the  sum  of  60/. 

On  this  section  it  has  been  decided  that  the  words,  **  by 
outcry,  knocking  down  of  hammer,  oandle,  8cc.,  or  any  other 
mode  of  sale  at  auction,"  govern  the  meaning  of  the  whole 
preceding  part  of  the  section.  The  prohibition  therefore 
extends  thus  far,  that  ^'  it  shall  not  be  lawful  for  any  hawker, 
8lo.,  either  by  opening  a  room  or  shop  and  exposing  his  goods 
to  sale  by  retail,  or  otherwise  to  sell  by  auction."  It  is  the 
selUng  by  auction  which  is  prohibited  by  this  section ;  the 
prohibition  does  not  extend  so  far  as  to  prevent  a  licensed 
hawker,  &c.  from  opening  a  room  or  shop,  and  exposing  to 
sale  his  goods,  &c.  by  retail,  provided  he  do  not  either  by 
himself  or  by  any  auctioneer,  agent,  servant,  or  other  person 
sell  by  auction.    See  Allen  v.  Sparkhall,  1  B.  8c  A.  100. 

III.  The  next  points  to  notice  are  certain  cases  excepted  out 
of  the  penalties  and  provisions  of  the  act. 

By  50  Geo.  3.  c.  41.  s.  4.  it  is  enacted,  that  nothing  in 
the  act  contained   shall  extend   to  hinder  any  person  from 
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•elling  or  ^ipofiing  to  sale  any  sort  of  goods  or  meichandize  in 
any  public  mart^  market,  or  fair>  8lc. 

A  mistaken  notion  seems  to  have  prevailed  fonoetly  among 
the  hawkers^  that  under  th«  above  proviaoy  or  a  similar  one 
contained  in  29  Geo.  3.  c.  26.  s.  17.  they  might 'expose  their 
goods  to  sale  on  market  days  in  any  part  of  a  market  town, 
as  they  might  have  done  before  the  passing  of  any  of  the 
hawkers'  acts.  But  in  Rex  v.  Redfeame,  ^  it  waa  decided 
that  no  hawker  could  lawfully  expose  goods  to  sale  in  any  part 
of  a  market  town  but  the  public  market  place. 

The  next  exemption  from  the  penalties  of  the  act  is  o<m}^ 
tained  in  the  23rd  section.  By  that  section  it  is  enacted, 
that  '^  nothing  in  this  act  shall  extend  to  prohibit  any  person 
or  persons  from  selling  any  printed  papers  licensed  by  au- 
thority, or  any  fish^  fruit,  or  victuals,  nor  to  hinder  the  real 
worker  or  workers,  or  maker  or  makers  of  any  goods,  wares, 
or  manufactures  of  Great  Britain,  or  his,  her,  or  their  chil- 
dren, apprentices,  or  known  agents  or  servants  usually  re 
siding  with  sach  real  workers  or  makers  only  from  carrying 
abroad  or  exposing  to  sale  and  selling  by  retail  or  otherwise 
any  of  the  said  goods,  wares,  or  manufactures  of  bis,  her, 
or  their  own  making  in  any  mart,  market,  or  fair,  and  in 
every  city,  borough,  town  corporate,  and  market  town,  nor 
any  tinkers,  coopers,  glaziers,  plumbers,  harness  mend^^,  or 
other  persons  usually  trading  in  mending  kettles,  tubs, 
household  goods,  or  harness  whatsoever  from  going  about  and 
carrying  with  him  or  them  proper  materials  for  mending  the 
same." 

The  real  workers  or  makers  of'  ang  goods,  ^c.]* — ^It  haa 
been  decided  that  a  person  residing  in  London  who  bought 
books  there  in  sheets  and  bound  th^n  up,  and  carried  them 
down  into  the  country  and  sold  them  at  places  where  be 
did  not  reside,  is  not  the  maker  of  the  goods  within  the 
meaning  of  this  section  of  the  statute^  and  that  such  persoa 
is  therefore  liable  to  penalties  under  the  act.  ^  But  it  has 
also  been  decided  at  N.  P.  that  the  exception  extends  beycmd 
mere  handicraftsmen,   and   that  it  comprehends  within  it 

»  4  T.  R.  373.  «  Moore,  q.  t.  v.  Edwards,  2  Chit.  Rep.  213. 
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wholesale  tradesmen  vending  their  own  manufactures  by  means 
of  their  known  agents  or  servants  usually  residing  with  them.  * 
In  Attorney  General  v.  Woodhouse*  the  defendant  appears  to 
have  been  within  the  exceptions  contained  in  the  23rd  section ; 
but  the  point  was  never  raised^  and  he  was  convicted  under 
the  7th  section. 

In  any  mart,  8fc.  and  in  every  dty,  borough,  town  cor- 
porate, and  market.]  —  In  Rex*  v.  Websdale*  it  was  de- 
cided^ that  the  manufacturer  of  goods  is  allowed  to  hawk 
them  in  those  places  only  which  are  mentioned  in  the 
23rd  section  of  that  act.  The  defendant  had  been  con- 
victed for  hawking  shoes  at  Cromer  without  a  licence. 
On  appeal  to  the  quarter  sessions  it  was  proved  on  be- 
half of  the  appellant,  that  he  was  a  shoemaker,  and  that 
he  was  the  r^  worker  and  maker  of  the  shoes  which 
he  had  exposed  to  sale;  but  as  it  appeared  from  the  evi- 
dence that  Cromer  was  not  a  mart,  inc.  nor  a  city,  borough, 
&c.  the  sessions  were  of  opinion  that*  the  conviction  was 
good,  and  the  court  of  King's  Bench  thought  that  they  had 
decided  right. 

By  statute  52  Geo.  3.  c.  108.  s.  1.  no  person  being  a  whole- 
sale trader  in  lace,  in  woollen,  linen,  silk,  cotton,  or  mixed 
goods,  or  any  of  the  goods,  wares,  or  manufactures  of  Great 
Britain,  and  selling  the  same  by  wholesale,  shall  be  deemed 
or  taken  to  be  a  hawker,  pedlar,  or  petty  chapman,  within 
the  intent  and  meaning  of  the  statute  50  Geo.  3.  c.  41. 
or  any  other  act  relative  to  hawkers,  pedlars,  or  petty 
chapmen,  or  of  any  or  either  of  them,  and  all  and 
every  such  person  and  persons,  his,  her,  or  their  appren- 
tices, servants,  or  agents,  selling  by  wholesale  only,  shall 
go  from  house  to  house,  and  from  shop  to  shop,  to  any 
of  their  customers  who  shall  sell  again  by  wholesale  or 
retail,  without  being  subject  or .  liable  to  any  of  the  pe- 
nalties or  forfeitures  contained  in  the  said  statute  50  Geo.  3. 
c.  41.  or  in  any  of  the  said  acts  touching  hawkers,  ped- 
lars, and  petty  chapmen. 


>  Rex  V.  Thomas,  Lane.  Sum.  Ass.  1827.  coram  Hallock,  B. 

«  1  Y.  &  Jer.  463.  »  2  B.  &  C.  136. 


Hawkers  and  Pedlars.  343 

Sect.  2.  Nothing  in  the  said  statute  50  Geo*  3.  c.  41. 
shall  extend  to  prohibit  any  person  from  carrying^  abont 
coals  in  carts  or  on  horses,  mules,  and  asses,  and  selling  the 
same  by  retail,  or  subject  any  such  person  to  any  duty, 
penalty,  or  forfeiture  imposed  by  the  said  statute  60  Geo  3. 
C.41. 

^  IV.  The  last  point  of  the  subject  for  consideration  is 
the  proceedings  for  the  purpose  of  enforcing  the  provisions 
of  the  act 

By  60  Geo.  3.  c.  41.  s.  24.  all  pecuniary  penalties  in- 
curred under  this  act  of  a  greater  sum  than  20/.  shall  be 
recovered  with  costs  in  any  court  of  record  at  Westminster, 
by  action  of  debt  or  information,  wherein  no  essoign,  8cc., 
and  only  one  imparlance  shall  be  allowed ;  and  one  moiety  of 
every  such  penalty  shall  belong  to  his  Majesty,  and  the  other 
moiety  to  the  person  who  shall  sue  for  the  same. 

By  s.  26.  it  is  enacted,  that  in  all  cases  where  the  pe- 
cuniary penalty  by  this  act  impost  does  not  exceed  the 
sum  of  20/.;  it  shall  be  recoverable  before  one  justice  of  the 
peace  of  the  county,  8cc.  wherein  the  offence  shall  be  com- 
mitted, and  one  moiety  of  every  such  penalty  shall  belong 
to  the  king,  and  the  other  to  the  informer ;  and  in  case  of 
non-payment,  the  said  justice,  by  warrant  under  his  hand 
and  seal  shall  cause  the  same  to  be  levied  by  distress  and 
«ale,  8cc.,  and  shall  commit  the  offender  to  prison,  there  to 
remain  until  the  said  penalties,  &c.  shall  be  levied  by  such 
distress  and  sale. 

But  by  s.  26.  no  person  committed  under  this  act  shall  be 
detained  in  gaol  more  than  three  months. 

By  s.  27.  an  appeal  to  the  next  general  quarter  sessions 
of  the  county,  &c.  is  given  to  the  party  aggrieved  by  the 
judgment  of  any  such  justice  :  but  the  appellant  is  required 
to  enter  into  a  recognizance  with  two  sufficient  sureties  to 
the  amount  of  the  penalty,  together  with  an  adequate  sum 
to  answer  the  costs  which  may  be  awarded  ;  and  the  justices 
at  the  said  sessions  are  empowered  to  hear  and  determine  the 
same,  or  at  their  discretion  to  state  the  facts  specially  for  the 
determination  of  the  court  of  K..  B.  thereon. 

The  29th   section  enacts,  that  no  conviction  upon  the 
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aot  shall  be  removed  by  certiorari  or  otherwise  into  the  court 
of  K.  B.  or  any  other  court,  sare  upon  appeal  as  by  the  act 
directed. 

Eyery  justice  before  whom  any  conviction  shall  be  made 
imder  the  act  is  required  to  transmit  to  the  commissioners 
for  licensing  hawkers,  accounts  of  convictions  and  of  the 
penalties  due  to  his  Majesty,  and  to  pay  over  the  money  iu 
their  hands  to  the  clerk  of  the  peace,  who  shall  remit  the 
same  to  the  commissioners.  ^ 

Persons  sued  for  any  thing  done  in  pursuance  of  the  act 
may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence  :  and  if  the  plaintiff  do  not  succeed  in  his  suit,  the 
defendant  shall  have  treble  costs.* 


ART.  XI.— CHURCH-LEASES  AND  TITHE  COMPOSITIONS. 

An  Essay  on  the  Power  of  Rectors  and  Vicars  ie  grant  Leases 
with  the  Consent  of  Patron  and  Ordinary^  ^c.  By  W,  C. 
Walters,  Esq.  of  Lincoln's  Inn,  Barrister-at-Law,  and  Fellow 
of  Jesus  CoHege,  Cambridge.     London,  1 828. 

The  main  object  of  this  pamphlet  is  to  inform  the  beneficed 
clergy  that  they  are  in  possession  of  a  privilege,  by  exercising 
which  they  might  benefit  both  themselves  and  their  pa- 
rishioners. An  incumbent,  we  are  told,  may,  with  the  consent 
of  the  patron  and  ordinary,  make  leases  for  three  lives,  or 
twenty-one  years,  binding  on  his  successors ;  and  as  a  tenant 
for  a  term  certain  can  affoixl  a  larger  rent  than  a  tenant  sub- 
ject to  contingencies,  at  the  first  view  it  certainly  seems  rather 
odd  that  such  leases  should  be  universally  disused,  which  the 
author  assures  us  they  are.  In  order  to  solve  the  enigma,  we 
proceed  to  give  a  short  summary  of  his  observations. 

He  shows  that,  at  common  law,  a  rector  or  vicar  might, 

»  Sect  30.  3  s^t  34 
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with  the  conseDt  of  his  patron  and  ordinary,  make 
^*  leases  for  lives  of  years,  without  limitation  or  stint ;"  ^  and 
that  the  only  statutes  affecting  the  right  ate  the  13  Eliz. 
c.  10.  s.  3.  and  the  18  Eliz.  c.  1 1.  By  the  first  of  these,  it  is 
.enacted,  '^  that  all  leases  by  a  parson  or  vicar,  or  any 
other  having  any  spiritual  or  ecclesiastical  living,  other  than 
fhr  the  term  of  twenty-one  years,  or  three  lives  from  the  time 
as  any  such  lease  shall  be  made,  whereupon  the  accustomed 
yearly  rent  or  more  shall  be  reserved  and  payable  yearly  during 
the  said  term,  shall  be  void,  and  of  none  effect"  By  the 
second  (18  Eliz.  c.  1 1.)  it  is  enacted,  *'  that  all  leases  made  by 
the  persons  comprised  in  the  13  Eliz.  of  lauds,  whereof  any 
former  lease  for  years  is  in  being,  not  to  be  expired,  surren- 
dered, or  ended,  within  three  years  next  after  the  making  of 
any  such  new  lease,  shall  be  void  and  none  effect;"  and 
bonds,  &c.  for  evading  the  above  provisions  are  declared  void.* 
The  author  attributes  the  non-exercise  of  this  right  to  the 
13  Eliz.  c.  20.  which  provides  that  "  no  lease  of  any  be- 
nefice or  ecclesiastical  promotion  with"  cure,  or  any  part 
thereof,  not  being  impropriated,  should  endure  any  longer 
than  while  the  lessor  should  be  ordinarily  resident,  and  serving 
the  cure  of  such  benefice  without  absence  above  eighty  days 
in  any  one  year."  The  incumbent  offending  against  this  sta- 
tute was  to  lose  one  year's  profit  of  his  benefice ;  and  a  rector 
has  been  allowed  to  eject  his  own  lessee,  on  the  ground  of  his 
own  non-residence.*  It  was  repealed,  however,  by  43  Geo.  3. 
c.  84.  s.  10.  and  no  equivalent  provision  has  been  enacted 
since ;  except  that  by  57  Geo.  3.  c.  99.  **  no  contract  or 
agreement  for  the  letting  of  the  house  of  residence,  or  the 
buildings,  gardens,  orchards,  and  appurtenances,  necessary  for 
the  convenient  occupation  of  the  same,  belonging  to  any  be- 
nefice, in  which  house  of  residence  any  spiritual  person  shall 
be  required,  by  order  of  the  bishop,  to  reside,  or  which  shall 
be  assigned  as  a  residence  to  any  curate  by  the  bishop,  shall 
be  valid  :"  and  a  summary  process  is  given  for  ejecting  the 
tenant,  should  he  refuse  to  give  up  possession. 

The  rules  to  be  observed  in  granting  leases  of  the  kind  al* 
luded  to  are  next  particularized, 

»  Co.  Litt.  44  a.  *  Sea  43  El.  c.  9.         *  Frogmorton  v.  Scott,  2  East.  467. 
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1.  The  lease  must  be  by  deed  indented^ 

2.  Mast  begin  from  tfae  making  thereof.* 

3.  A  lease  if  concurrent  must  be  for  yeans^  as  must  also  the 
existing  lease,  which  must  be  absolutely  determined  within 
three  years  from  the  making  of  the  concurrent  lease ;  for 
the  statute  only  allows  one  kind  of  lease  to  be  existing  at 
the  same  time ;  and  if  there  be  an  existing  lease  for  lives* 
a  concurrent  lease  for  lives  cannot  be  made.* 

4.  It  may  be  for  a  less  term,  though  it  must  not  exceed  three 
lives,  or  twenty-one  years. 

5.  It  must  be  of  tenements  for  which  a  rent,  recoverable  by 
the  successor,  may  be  reserved.^ 

6.  The  tenements  must  have  been  commonly  letten  to  fium, 
or  occupied  by  the  fanners  thereof,  by  the  space  of  twenty 
years  next  before  the  lease  of  be  made.^ 

7.  The  accustomed  rent,  or  more,  must  be  reserved.^ 
8*  The  lessee  must  be  punishable  for  waste.^ 

9.  The  patron  and  ordinary  must  assent  by  deed. 


1  ^B  H.  8.  c.  28.  8.  1.     Vtugfa.  197. 

*  13.  Eliz.  c.  10.  2  Lev.  61.  But  a  lease  made  for  20  yean»  to  begin  at 
Michaelmas  next,  is  said  to  be  a  good  lease.    Wood's  Inst.  282. 

'  10  East,  184,  185.  Bac.  Ab.  Leases,  £.  In  accounting  for  the  law  as  stated 
above,  Mr.  W.  (p.  17,)  has  copied  an  error  of  Lord  EUenborough. 

*  A  lease  of  tithes  is  valid.  2  Saund.  304,  n.  9  &  10, ;  and  see  6  Geo.  3.  c  17. 
Coal,  stone,  and  other  minerals  cannot  be  demised.  Knight  v.  Moiely,^mb].  176. 
Parsons,  says  Loid  Eldon,  may  fell  timber  or  dig  stone  to  repair;  and  they  have 
been  indulgid  in  selling  sach  timber  and  stone  where  the  money  has  been  applied  in 
repairs.    3  Mer.  427. 

<  Any  species  of  tenancy  will  satisfy  this  rule.  Sugden  on  Pow.  672,  "  Most 
commonly"  requires  that  the  subject  demised  should  have  been  in  the  hands  of 
tenants  at  least  eleven  years  during  the  twenty  years  preceding.  Co.  Litt44.b.  And 
see  Doe.  v.  Lord  Yaiborough,  7  B.  More,  258.  S.  C.  1  Bing.  24,  in  which  it  was 
decided  that  a  lease  of  waste  land,  which  had  always  been  left  uninclosed  and  un* 
productive  till  the^demise,  was  not  binding  on  the  successor.  If  a  piece  of  land  not 
letten  belore  were  demised  with  tenements  that  had  been  letten,  the  lease  woold  be 
thereby  void.  Doe  v.  Rendle,  3  M.  &  S.  99.  Land  newly  inclosed  may  be  letten 
by  41  Geo.  3.  c.  102.  s.  38. 

*  DoubU  exist  as  to  the  construction  of  this  rule.  Hale  C.  B.  &  Holt  C.  J. 
have  held  that  the  words  "  accustomed  rent"  must  be  understood  of  the  rents  last 
reserved.  Morrice  v.  Antrobus,  Hard.  325.  Orby  v.  Molsem,  Gilbert  Cas.  in  £q.  53. 
According  to  them  a  rent  once  reserved  can  never  be  diminished.  Lord  Cowper 
was  of  a  different  opinion.  Gilb.  Cas.  in  £q.  58.  Perhaps,  says  Mr.,  W.,  that  rent 
which  had  been  paid  for  the  greatest  number  of  years  virithin  the  preceding  twenty 
years,  would  now  be  deemed '  aocusiomed,*  i  Co.  Litt.44  b. 
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Provided  the  lease  be  coDfirmed  during  the  incumbency 
of  the  lessor,  the  time  of  confirmation  or  assent  is  imma- 
terial; it  may  be  before  or  after  the  making  of  the  lease,  and 
by  persons  who  were  not  patron  and  ordinary  at  the  time  of 
making.  We  think  it  right  to  add,  that  it  has  never  been  de- 
cided whether  tenements,  usually  let  separately,  may  be  let 
together,  though  the  converse  of  the  proposition  is  clear.  ^ 
Mr.  W.  has  brought  together  all  the  learning  on  this  subject, 
and  inclines  in  favour  of  the  validity  of  the  lease.  He  suggests, . 
however,  the  expediency  of  reserving  a  distinct  rent  in  respect 
of  each  tenemen  t .  * 

The  points  we  have  noted  occupy  the  greater  portion  of  the 
pamphlet.  They  are  deduced  with  clearness,  and  illustrated 
with  learning ;  yet  we  cannot  help  thinking  that  die  remarks 
on  compositions  for  tithes,  which  we  find  in  the  shape  of  an 
appendix,  are  the  most  valuable  division  of  the  workj  as  (to 
use  his  own  expressions,)  '*  they  convey  information  on  a 
subject  in  which  the  parochial  clergy  are  much  interested^ 
and  which,  we  believe,  cannot  be  found  collected  elsewhere.'' 

A  composition  has  been  defined  to  be  ''  a  money  payment  for 
the  whole  year,  substituted  for  tithes  in  kind ;  leaving  to  the 
occupier  to  cultivate  as  he  pleases,  free  from  apprehension  of 
being  compelled  to  render  an  account."*  This,  unless  by 
deed  confirmed,  of  course  determines  by  the  death  or  re- 
signation of  the  clergyman,  and  questions  have  frequently 
arisen  as  to  the  right  of  the  executor  of  an  incumbent,  dying 
before  the  day  on  which  the  composition  was  made  payable, 
to  an  apportionment.  The  better  opinion  seems  to  be  that 
the  statute  11  Geo.  2.  c.  19.  s.  15.  which  enables  the  exe- 
cutors of  tenants  for  life  to  recover  an  apportioned  part  of  the 
rent,  does  not  apply  to  a  lease  of  or  composition  for  tithes.*  If 
therefore  an  incumbent  makes  a  composition,  and  dies  during 
the  year  or  half  year,  his  executors  are  neither  entitled  to  an 

»  39  &  40  Geo.  3.  c.  41. ;  and  see  6  B.  &  A.  386. 

>  The  stamp  duty,  Mr.  W.  thinks,  need  only  be  paid  upon  the  aggregate  amount 
of  the  rents,  and  not  upon  each  separately,  as  there  would  be  but  one  letting.  He 
cites  Boase  v.  Jackson,  6  Moore,  480.    S.  C.  3  B.  &  B.  185. 

•  Per  Sir  T.  Pluramer,  2  Ves.  &  B.  335. 

*  Mr.  W.  states  this  to  have  been  the  opinion  of  Mr.  Charles  Yorke,  Mr.  Wil- 
braham,  Mr.  Burton,  and  Mr.  Serjeant  Hill.  It  was  so  held  by  Sir  T.  Plummer, 
2  Vcs.  &  B.  334. 
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apportioned  part  of  the  composition,  nor  to  the  tithes  accming 
between  the  last  day  of  payment  and  the  death  of  their  tes- 
tator ;  *  the  composition  excluding  the  payment  of  tithes  in 
kind.  To  obviate  this,  Mr.  W.  recommends  that  the  payment 
of  a  proportional  part  should  be  expressly  stipulated  for  at 
the  making  of  the  lease  or  composition.  But  though  the 
executor  has  no  remedy  against  the  party  compounding,  — 
should  the  successor  receive  the  amount  for  the  whole  half 
year  during  part  of  which  his  predecessor  was  alive,  it 
seems  that  equity  will  compel  him  to  account ; '  the  propor- 
tion being  determined  by  the  time  which  had  elapsed,  and 
not  by  the  value  of  the  tithes  accruing  from  the  death  of  the 
parson  to  the  succeeding  day  of  payment. 

An  unconfirmed  lease  or  composition  determines  by  the 
death  of  the  incumbent,  and  no  notice  to  quit  is  necessary. 
But  if  the  successor,  against  whom  a  lease  for  years  is  void, 
receives  rent  accruing  due  thereby  on  his  own  account,  such 
receipt  of  rent,  if  adequate  to  the  value  of  the  premises,  will 
estabUsh  a  tenancy  from  year  to  year,  though  not  amounting 
to  a  confirmation  of  the  lease.  A  composition  stands  upon 
the  same  footing.  With  a  freehold  lease  it  is  different ;  for  it 
can  only  be  avoided  by  entry  ;  and  if  the  successor  waives  his 
right  to  enter,  as  by  accepting  the  rent  reserved,  he  cannot 
afterwards  avoid  it*  The  same  notice  is  necessary  to  de- 
termine a  composition  for  tithes  as  in  the  case  of  land,  and  it 
must  expire  in  like  manner  with  the  current  year  of  the  com- 
position. The  author  seems  to  think  it  doubtful  whether 
28  H.  8.  c.  11.  enacting  that  if  at  the  death  of  a  parson  or 
vicar  there  should  be  one  year  to  come  in  a  lease  granted 
by  him  then  that  the  lessee  might  enjoy  his  lease  to  the  end 
of  the  same  year  into  which  he  was  entered  at  the  death  of 
his  lessor,  was  repealed  or  not  by  1  8i  2  Ph.  8c  M.  c.  17. ;  and 
we  must  add  this  to  the  other  cautionary  hints  with  which  he 
has  plenteously  supplied  us.  These  alone  would  establish 
the  utility  of  his  publication,  were  there  nothing  else  to  mark 
it ;  but  they  certainly  induce  us  to  suppose  that  it  is  neither 
from  ignorance  nor  misconception  that  the  rights  of  the 

I  8  Yes.  310.  per  Lord  Eldon. 

«  Hawkini  v.  Kelly,  8  Ves.  308.    Ayereley  v.  Wonisworth,  2  Vcs.  &  B.  331. 

*  Essay,  p.  41. 
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clergy  have  been  partially  disused.  The  fear  of  litigatioDy  and 
the  trouble  and  expence  of  procuring  assents,  not  merely  a  re- 
pealed statute,  have  brought  about  the  forgetfulness  or  inac- 
tivity from  which  Mr.  W.  has  volunteered  to  rouse  them.  Let 
the  legislature  remove  the  doubts  alluded  to,  and  facilitate  the 
process  of  leasing  (if  indeed  it  be  possible  to  do  so  without 
impairing  the  patrimony  of  the  church) ;  and  very  soon,  we 
venture  to  say,  the  clergy  will  be  found  improving  their  pro- 
perty by  granting  terms  like  other  landholders. 


ART.  XII.  — REFORMS  IN  CHANCERY. 

A  Brief  Account  of  some  of  the  most  important  Proceedings  in 
Parliament  relative  to  the  Defects  in  the  Administration  of  Jus- 
tice  in  the  Court  of  Chancery y  the  House  of  Lords j  and  the 
Courts  of  Commissioners  of  Bankrupt :  together  with  the  Opi- 
nions of  different  Statesmen  and  Lawyers  as  to  the  Remedies  to 
be  applied.     By  C.  P.  Cooper,  Esq.  8vo.  pp.  436.     1 828. 

It  is  not  sufficiently  considered  in  the  present  day,  that 
the  science  of  legislation,  mixed  up  with  a  project  of  reform, 
is  one  of  the  most  perplexing  subjects  that  can  occupy  the 
mind  of  a  statesman.  Observing  the  partial  dilapidation 
which  the  old  fabric  of  our  laws  has  from  various  causes 
undergone,  we  give  the  rein  to  our  expectations,  and  would 
have  a  new  and  beautiful  structure,  by  a  species  of  mental 
magic,  at  once  erected  in  its  stead.  But  such  a  work  de- 
mands both  time  and  deliberation.  It  is  comparatively  an 
easy  task  to  discern  evils  which  are  exerting  an  actual  • 
pressure  upon  society ;  they  are  obvious  to  the  senses,  and 
may  be  estimated  both  by  tale  and  weight:  but  to  strike 
the  balance  truly  between  present  evils  and  those  whicji 
the  many  peradventures,  the  remote  consequences,  and  ob- 
scure relations,  and  all  the  possible  and  hidden  effects  of  a 
change  may  originate,  requires  a  more  prophetic  spirit  than 
the  common  run  even  of  wise  men  are  gifted  with.  It  will 
also  be  remembered  by  those  who  do  not  industriously  for- 
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get,  that  tfae  institations  of  a  free  people,  especially  those 
which  relate  to  the  administration  of  justice,  in  which  all 
classes  are  concerned,  are  the  result  of  national  character ; 
and  that  when  fixed  and  established,  they  give  back  a  cor- 
responding influence,  and  introduce  a  train  of  consequences 
closely  interwoven  with  the  manners  of  society,  and  bearing 
upon  its  modes  and  habits  of  thought.  This  double  and 
mutual  influence — this  relation  which  subsists  between  na- 
tional character  and  national  institutions,  is  full  against  the 
adoption  of  any  half-considered  plans  of  reform,  and  urges 
upon  us  the  necessity  in  all  such  cases  of  free  discussion 
and  much  deliberation.  In  old-established  governments  there 
is  not  perhaps  much  cause  for  apprehending  the  omission 
of  these  requisite  preliminaries  ;  for  no  sooner  is  the  question 
of  reform  proposed,  than  a  violent  struggle  commences  be- 
tween two  opposite  parties  in  the  state.  The  one  actuated 
either  by  motives  of  interest  or  of  prejudice,  sees  perfection 
only  in  the  present  system  of  things,  however  obnoxious  it 
may  be  to  the  charge  of  corruption  both  in  the  principle  and 
administration ;  the  other  dwelling  upon  some  pure  and 
abstract  speculation  of  an  absolute  good,  on  the  discovery 
of  a  pregnant  evil,  insists  upon  utter  demolition  of  the 
old  system,  and  the  erection  of  a  new  one  upon  its  ruins. 
The  existence  of  these  two  parties  is  indeed  more  easily  re- 
cognised in  questions  of  pohtics  and  religion  by  which  the 
passions  of  men  are  more  violently  agitated.  But  we  have 
Ae  same  principles  operating  in  the  discussion  (now  the 
{Nrevailing  one  of  the  day)  of  the  reform  of  our.  laws* 
Although  the  truth  lies  probably  between  these  parties, 
we  are  not  unfriendly  to  the  existence  of  both.  With  all 
impartifld  men  we  admit  the  necessity  (and  that  a  grievous 
and  a  pressing  one)  of  a  reform,  both  in  the  laws  themselves 
and  in  the  structure  of  the  courts  by  which  they  are  ad- 
ministered, but  especially  of  that  court  on  which  the  stigma 
of  public  execratipn  has  been  so  deeply  fixed;  yet  we 
cannot  shut  our  eyes  to  the  evils  inseparable  from  the  in- 
troduction of  a  comprehensive  reform ;  evils  which  consist 
not  merely  in  the  practical  difficulties  incident  to  it,  but 
in  the  effects  likely  to  be  produced  upon  the  public 
mind.    These  evils  are  in  fact    mitigated  by  the   opposi- 
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tioD  of  those  livho  oast  upon  every  change,  whether  bene- 
ficial or  not^  the  invective  term  of  innovation,  the  whole 
mfloence  of  which  is  spent  in  .making  the  reform  gradual, 
mnd  creating  only  such  an  intei*val  between  its  proposal  and 
final  adoption  as  gives  scope  and  opportunity  to  discussion  : 
and  we  are  told  by  Lord  Bacon,  ''  that  things  will  have 
their  first  or  second  agitation ;  if  they  be  not  tossed  u|X)n  the 
arguments  of  counsel  they  will  be  tossed  upon  the  waves 
of  fortune  and  be  full  of  inconstancy,  doing  and  undoing 
bke  the  reeling  of  a  drunken  man."  But  as  none  of  the 
grand  and  spirit-stirring  revolutions  which  have  taken  place 
eidier  in  the  affairs  or  opinions  of  men,  in  science  or  in 
government,  could  have  been  achieved  without  the  union 
of  powerful  talents  and  fervent  enthusiasm,  we  can  least  of 
all  dispense  with  the  aid  of  those  who  by  many  are  called 
the  zealots  of  reform ;  for  among  this  class  we  shall  find  men 
distinguished  by  the  variety  of  their  knowledge,  the  largeness  of 
their  views,  the  fireedom  and  vigour  of  their  conceptions. 
But  we  dare  not  trust  ourselves  wholly  with  these.  It  was 
said  of  the  emperor  Septimus  Severus,  **  Juventutem  egit 
OToribus  imo  fnroribus  plenam :"  thus  it  frequently  is  with 
new  systems  and  early  reformers ;  they  are  apt  to  run  into 
errors  and  wildnesses,  and,  looking  only  upon  grea,t  and 
efaaracteristic  features,  they  despise  or  hold  cheaply  the 
practical  difficulties  of  detail.  It  would  therefore  be  an  act 
of  folly  to  adopt  any  suggestions,  how  beautiful  and  just, 
soever  in  their  proportions,  or  apparently  adequate  to  ac- 
complish the  end  proposed,  without  submitting  them  to  a 
severe  and  jealous  scrutiny ;  especially  where  (as  in  the  re- 
fi>rm  of  long-existing  laws)  a  variety  of  mixed  considerations 
exists,  and  conflicting  interests  must  inevitably  perplex  the 
action  of  any  new  system  whatever.  There  is  perhaps  no  better 
method  of  observing  this  precaution,  than  by  the  appointment 
of  commissions  of  inquiry,  composed  of  men  bearing  these  cha- 
racteristics of  competency  for  the  task — knowledge,  talent, 
and  impartiality. 

We  are  dispose  to  congratulate  our  readers  on  the  issuing' 
of  two  commissions  (since  die  publication  of  our  first  number) 
(bunded  upon  this  principle,  and  instructed  to  enquire  into 
the  mode  of  proceeding  in  actions  brought  in  courts  of  law> 
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and  into  the  state  of  that  great  branch  of  the  laws  which 
relates  to  real  property ;  to  state  the  evils  and  defects  which 
prevail  in  these  subjects  of  their  inquiry;  and  to  propose 
the  fitting  and  adequate  remedies.  We  trust  that  the  issue 
and  result  of  their  labours  will  be  more  propitious  to  the 
public  welfare  than  that  of  the  Chancery  commission.  The 
new  orders  which  we  slightly  noticed  in  our  former  number 
hardly  touch  the  evils  which  render  that  tribunal,  called 
of  justice,  a  ready  instrument  of  oppression ;  and  deeply  are 
we  disappointed  and  grieved,  that  as  yet  the  parade  and 
circumstance  which  attended  the  conceding  of  that  com- 
mission have  not  been  answered  by  a  corresponding  practical 
benefit. 

In  carrying  on  the  discussion  relative  to  the  reforms 
which  must  be  introduced  in  the  procedure  of  the  Fabian 
court  (if  it^  is  to  be  rendered  an  efficient  branch  of  the 
judicature),  we  cannot  do  better  tha^  introduce  to  the  notice 
of  our  readers  the  useful  and  able  publication  of  Mr.  Cooper. 
Lawyers  are  reproached  with  refusing  their  aid  or  with  being 
unwilling  coadjutors  in  advancing  real  and  efficient  reforms  : 
their  great  goddess.  Abuse,  must  be  reverenced  and  h^ 
temple  upheld,  for  thereby  they  exercise  their  craft  and 
have  their  wealth.  We  need  hardly  stop  to  refute  a  charge 
at  once  obviously  false  and  vulgar,  and  which  is  as  vapid 
as  a  thrice-told  tale;  a  practical  refutation  is  afibrded  by 
publications  such  as  this  of  Mr.  Cooper  indicating,  at 
least,  the  will  not  to  be  wanting  in  setting  forward  a  good 
and  sacred  cause. 

But  it  has  been  more  strangely  and  as  confidently  as- 
serted, that  lawyers  have  not  the  faculty  of  discerning  the 
evils  that  overspread  the  institutions  and  obstruct  the  course 
of  justice ;  and  that  they  are  not  only  unwilliug  but  unable 
to  perceive  the  necessity  or  to  aid  in  the  work  of  reform. 
To  these  assertions  we  yield  our  wiUing  admiration,  not, 
indeed,  at  their  truth,  but  at  their  gratuitousness;  we  ad- 
mire the  ingenious  and  fanciful  logic,  which  by  an  unknown 
and  mysterious  process  is  able  to  persuade  a  man  into  a  be- 
lief utterly  inconsistent  with  fact  and  history,  and  even  with 
the  dictates  of  common  sense.  If  we  might  trust  our  own 
memory,  we  should  say,  that  with  one  exception  the  project 
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of  reforming  the  laws  of  a  nation  was  never  yet  accomplished 
without  the  aid  of  lawyers ;  and  we  are  able  to  account  for 
this  notable  phenomenon  only  by  supposing,  that  to  profess 
some  knowledge  of  the  laws  as  they  exist,  and  some,  if  not 
a  familiar,  acquaintance  with  their  practical  operation,  and 
as  a  means,  whether  ill  or  well  adapted,  to  attain  the  ends 
of  justice,  may  casually  be  of  value  in  the  character  of  a 
reformer. 

The  publication  we  have  placed  at  the  head  of  this  article 
is  with  great  propriety  dedicated  to  Mr.  M.  A.  Taylor.  No 
man  either  in  the  House  of  Commons  or  out  of  it  is  so 
well  entitled  to  this  testimony  of  respect.  Should  a  real 
and  efficient  reform  be  introduced  into  the  court  of  Chan- 
crey,  it  will  be  to  his  resolute  exertion,  not  abated  by  ill  or 
but  partial  success,  by  the  hostility  of  open  enemies  or  the 
treachery  and  desertion  of  professed  friends,  that  the  people 
of  England  will  owe  so  rich  a  boon.  But  should  all  [his  ex- 
ertions fail,  or  end  only  in  a  superficial  reform,  he  will  not 
want  one  species  of  consolation — the  consciousness  of  having 
performed  a  great  and  arduous  duty ;  and  he  may  then  adopt 
the  language  which  was  once  addressed  to  a  debased  and 
profligate  senate  against  a  wretch,  the  very  enormity  of  whose 
crimes  and  rapacity  had  well  nigh  purchased  his  acquittal : 
''  Ego  hoc  tamen  assequar  ut  judicium  potius  republicee, 
quam  aut  reus  judicibus  aut  accusator  reo  defuisse  videatur." 
(Cic.  in  Verrem.)  He  will  at  least  have  made  it  obvious  to 
the  world,  that  the  state  stands  idle  for  want  not  of  a  public 
abuse,  to  be  condemned,  nor  of  an  honest  man  publicly  to 
denounce  it,  but  of  a  just  and  impartial  and  unfettered  tribu- 
nal to  set  about  the  work  of  redress. 

The  original  purpose  of  the  author  was  to  provide  members 
of  parliament  with  a  manual  or  abstract,  drawn  from  au- 
thentic sources,  of  the  proceedings  which  from  time  to  time 
have  taken  place  in  parliament  relative  to  the  court  of  Chan- 
cery, the  House  of  Lords,  and  Privy  Council,  as  courts  of  ap- 
peal, and  the  court  of  Commissioners  of  Bankrupt ;  upon 
this  have  been  engrafted  some  of  his  own  opinions  on  the  im- 
portant subject  treated  of,  and  the  methods  by  which  he 
proposes  to  remedy  the  grievous  evils  which  prevail  in  the 
administration  of  justice  in  these  several  courts. 
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Delay  in  deciding  the  cases  which  have  come  into  the 
oourt  of  Chancery^  has  been  the  vice  of  that  court  from  the 
^  earliest  periods  of  its  history.  With  few  exceptions,  none  of 
the  Chancellors  have  been  able  to  prevent  an  accumulation  of 
arrears.  The  evil  had  become  so  grievous  and  notorious, 
that  during  the  commonwealth,  when  men  had  fully  earned 
liberty  of  speech/  the  clamoura  raised  against  the  court  pro- 
duced a  resolution  of  the  parliament  that  the  court  should  be 
abolished,  and  a  committee  was  appointed  to  consider  of  a 
substitute,  and  of  the  method  by  which  matters  of  equity 
should  be  determined.  We  cannot  be  surprised  at  such  a 
resolution ;  the  representations  made  to  the  house  by  various 
members^  were  of  a  character  to  justify  the  most  violent  and 
hasty  proceeding.  The  fdlowing  account  of  the  debate, 
taken  from  the  Parliamentary  History  of  England,  is  given  by 
Mr.  Cooper. 

**  In  tiie  course  of  the  debate  the  <50urt  of  Chancery  was 
called  by  some  members  the  greatest  grievance  in  the  nation. 
Others  said  that  for  dilatoriness,  chargeableness,  and  a  fa- 
culty of  bleeding  the  people  in  the  purse-vein  even  to  their 
utter  perishing  and  undoing,  that  court  might  compare  vrith, 
if  not  surpass,  any  court  in  the  world.  That  it  viras  con- 
fidently affirmed  by  knowing  gentlemen  of  worth,  that  there 
were  depending  in  that  court  23,000  causes,  some  of  v^ich 
had  been  there  depending  five,  some  ten,  some  twenty,  some 
thirty  years  and  more;  that  there  had  been  spent  therein 
many  thousand  pounds,  to  the  ruin,  nay,  utter  undoing 
of  many  families ;  that  no  ship  almost  that  sailed  in 
the  sea  of  the  law,  but  first  or  last  put  into  that  port, 
and  if  they  made  any  considerable  stay  there,  they  suf- 
fered so  much  loss,  that  the  remedy  was  as  bad  as  the 
disease;  that  what  was  ordered  one  day  was  contradicted 
the  next,  so  as  in  some  causes  there  had  been  five  hundred 
orders  and  more ;  that  when  the  purse  of  the  clients  began 
to  empty,  and  their  spirits  were  a  little  cooled,  then  by  a  re* 
ference  to  some  gentleman  in  the  country,  the  cause  so  long 
depending  at  so  great  a  charge  came  to  be  ended ;  so  that 
some  members  did  not  stick  to  term  the 'Chancery  a  mystery 
of  wickedness,  and  a  standing  cheat,  and  that  in  short  so 
many  horrible  things  were  affirmed  of  it,  that  those  who 
were  or  had  a  mind  to  be  advocates  for  it,  had  little  to  say 


Rtfcrnu  in  Chancery.  365 

on  the  behalf  of  U,  and  so  at  the  end  of  one  day's  debate  the 
question  being  put,  it  was  voted  down." 

Whether  the  representation  here  given  of  the  court  is  at 
all  and  in  what  degree  applicable  to  its  present  condition,  we 
leave  our  readers  to  judge. 

In  all  great  national  convulsions,  when  physical  force  must 
at  last  determine  between  the  contending  parties,  and  the 
affections  of  the  people  are  to  be  won  over  and  conciliated, 
the  never-failing  resource  of  both  parties  has  been  a  reform, 
or  a  promise  of  reform,  in  the  laws,  and  a  speedy  determina- 
tion of  suits.  We  accordingly  find  the  history  of  the  pro- 
ceedings in  parliament,  from  the  commencement  of  the  re- 
bellion to  its  close,  full  of  debates,  resolutions,  and  ordinances 
for  removing  grievances  in  the  laws  and  in  the  administration 
of  them.  Cromwell,  actuated  by  the  love  of  justice  or  of 
power,  or  of  both,  well  knew  the  value  of  the  same  art,  and 
how  to  practise  it  His  ordinance  for  better  regulating  and 
limiting  the  jurisdiction  of  the  high  court  of  Chancery  is 
well  known.  In  one  of  his  speeches  to  the  parliament  he 
says,  **  The  Chancery  hath  been  reformed,  and  I  hope  to  the 
satisfaction  of  all  good  men,  and  for  the  things  depending 
there,  which  make  the  burden  and  work  of  the  honourable 
persons  entrusted  in  those  services  beyond  their  ability,  it 
hath  referred  many  of  them  to  those  where  Englishmen  love 
to  have  their  rights  tried — the  courts  of  law  at  Westminster." 

But  all  the  labours  which  distinguished  this  period  proved 
abortive.  The  return  of  the  king  was  a  restoration  in  the 
fullest,  and  most  unqualified  sense ;  and  as  if  he  and  his 
adherents  thought  their  triumph  would  otherwise  be  imper- 
fect and  inglorious,  every  legislative  measure  passed  during 
the  commonwealth  and  protectorate  was  abrogated,  and 
every  institution  reduced  to  the  same  evil  condition  in  which 
the  former  reign  had  left  them.  No  efficient  reform  in  the 
court  of  Chancery  has  since  taken  place.  The  evils  incident 
to  the  administration  of  justice  by  this  tribunal  are  now  in* 
creased  to  so  frightful  a  degree  and  have  assumed  so  serious 
an  aspect,  that  the  work  of  reformation  must  be  begun. 
Much,  indeed,  of  opposition  is  to  be  expected  whenever  a 
public  measure  is  in  progress  which  involves  the  sacrifice  of  a 
great  mass  of  private  interest  \  but  although  even  an  honest 
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minister  may  be  harassed  and  discouraged  by  resistance 
from  this  quarter,  yet  we  deprecate  any  admission  of  the 
principle  which  is  now  boldly  asserted  by  some,  that  long  en- 
joyment of  either  emolument  or  patronage,  of  profit  or  place, 
derived  from  a  public  nuisance,  gives  a  prescriptive  right  to 
its  continuance  or  to  compensation  for  its  removal.  Posses- 
sion originally  got  by  iniquity  is  entitled  to  no  respect ;  it 
is  not  a  proper  subject  for  compromise,  but  must  stand  or 
fall  altogether,  as  in  a  mere  trial  of  strength.  Society  is 
never  bound,  although  from  motives  of  policy  it  may  some- 
times be  induced,  to  buy  back  its  rights  ;  and  of  these  rights 
there  is  none  so  sacred  and  unalienable  as  the  right  to  a 
pure  and  simple,  a  cheap  and  expeditious  administration  of 
justice.  In  removing  the  various  obstacles  which  lie  in  the 
way  of  this,  we  may  admit  of  delay,  but  can  never  brook 
denial.  But  of  this  we  entertain  no  fears ;  the  mercenary 
herd  which  has  an  interest  in  public  abuses  may  make  a 
show  of  resistance,  but  will  be  dispersed  before  a  vigorous 
and  intrepid  attack.  The  spirit  of  evil  is  essentially  a  base 
and  dastardly  spirit,  and  all  who  bow  down  and  serve  it 
receive  the  impress  of  its  character. 

There  is,  however,  a  diversity  of  opinion  as  to  the  sources 
from  which  the  delay  and  the  expence  of  obtaining  justice 
in  the  court  of  Chancery  originate;  whether  in  the  law 
of  the  court,  in  its  rules  of  practice,  or  in  its*  form  and  or- 
ganization. 

It  is  very  evident  that  before  a  proper  remedy  can  be  ad- 
ministered, the  true  seat  and  nature  of  the  disease  must  be 
ascertained. 

Mr.  Cooper  has  addressed  himself  principally  to  the  delay 
of  the  court,  an  evil  distinct  from  the  expence  of  litigation : 
for  although  frequently  mixed  up  with  it,  yet  in  such  cases, 
if  the  causes  of  expense  were  taken  away,  this  form  of  delay 
would  no  longer  exist ;  but  that  which  may  most  properly  be 
called  delay  is  that  motionless  condition  of  a  cause  between 
its  being  set  down  for  hearing  and  being  heard.  The  average 
time  which  elapses  between  these  periods  is  from  18  months 
to  two  years,  and  whatever  be  the  amount  of  grievance  at 
which  different  persons  may  be  pleased  to  estimate  this  delay, 
the  whole  of  it  is  solely  chargeable  upon  the  court,  not  upon 
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the  court  personally,  but  upon  its  structure.  Mr.  Bicker- 
8teth*s  evidence  before  the  Chancery  Commissioners  with  re- 
spect to  this  particular  grievance,  is  distinguished  for  its  un- 
compromising and  straight-forward  character.-  The  attention 
of  the  public  cannot  be  too  frequently  directed  to  this  im- 
portant topic.  The  following  is  an  extract  from  the  Ap- 
pendix (A.)  to  the  Report  of  Chancery  Commissioners. 

**  Q.  202.  In  the  con^nencement  of  your  examination,  you 
stated  that  one  of  the  stages  in  which  great  delay  is  occasioned 
to  the  suitors,  is  in  the  stage  between  the  setting  down  the 
cause  and  the  hearing ;  that  is,  between  the  cause  being  ready 
for  hearing,  and  the  hearing? — A.  I  thi/ik  that  in  many  cases 
the  delay  which  happens  in  that  stage  of  the  cause  exceeds 
the  amount  of  all  the  other  unnecessary  delays  put  together, 
and  it  is  a  delay  of  which,  it  appears  to  me,  the  suitors  and 
the  public  have  great  reason  to  complain  ;  when  a  cause  is 
prepared  for  hearing,  and  set  down  for  that  purpose,  I  con- 
ceive that  the  suitors  are  then  making  a  direct  demand  upon 
the  court  for  justice,  and  that  every  unnecessary  delay  which 
afterwards  takes  place,  and  is  not  occasioned  by  the  parties 
themselves,  is  a  violation  of  the  laws  which  forbid  the  delay 
of  justice." 

It  is  only  by  such  simple  but  .emphatic  statements  as  this, 
that  the  nature  of  the  evil  of  which  all  men  complain  can  be 
duly  appreciated,  or  be  tracked  home  to  its  proper  origin. 

To  the  extent  to  which  this  cause  operates  in  producing 
delay,  or  as  it  has  been  properly  termed,  denial  of  justice,  it  is 
quite  evident  that  the  recent  orders  promulgated  by  the  Lord 
Chancellor  can  have  no  operation  whatever.  Mr.  Cooper 
observes  upon  this  part  of  the  subject, 

**  Orders  of  the  Lord  Chancellor,  founded  upon  some  of  the 
most  useful  propositions  contained  in  the  report  of  the  Chan- 
cery Commissioners,  may  expedite  the  cause  prior  to  its  being 
set  down  to  be  heard,  and  when  it  is  in  the  master's  office, 
or  may  retrench  some  useless  expence ;  but  they  cannot  ad- 
vance the  causes  one  day  when  they  are  once  set  down  to  be 
heard.  Such  orders,  by  hastening  the  time  of  the  original 
hearing,  and  the  hearing  on  further  directions,  would  rather 
aggravate  than  diminish  the  present  grievance,  as  the  causes 
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must  remain  on  the  list  during  a  longer  period,  before  they 
could  be  heard." 

The  obvious  effect  of  this  deplorable  tardiness  in  the  opera- 
tions of  the  court,  is  to  drive  many  parties  who  have  instituted 
suits,  to  an  unwilling  compromise ;  by  which,  in  all  proba- 
bility,  one  of  them  obtains  what  in  strict  right  belongs  to  the 
other,  and  thus  induces  a  sacrifice  of  rights  as  being  preferable 
to  the  mode  by  which  only  they  cau^be  ascertained  and  en- 
forced ;  and  it  diminishes,  as  the  author  ju^ly  observes,  the 
number  of  suits  which,  had  there  existed  a  prospect  of  ob- 
taining justice  in  that  modera:te  space  of  time  required  by 
every  weU-regulated  system  of  judicature,  would  have  found 
their  way  into  the  court. 

We  need  not  enter  into  any  detail  of  the  facts  by  which 
this  lattar  position  is  established.  The  slightest  knowledge 
of  the  principles  on  which  men  act,  would  alone  carry  us  to 
this  conclusion,  without  going  into  an  elaborate  investigation 
of  the  number  of  bills  filed  at  different  pmods  of  time  in  the 
last  century,  and  comparing  them  .with  the  gradual  increase 
of  wealth  which,  under  ordinary  circumstances,  would  have 
produced  a  corresponding  increase  of  litigation.  The  fact  is 
likewise  notorious,  and  as  men  do  not,  with  equal  pace,  be- 
come either  wiser  or  better,  more  inclined  to  suffer  wrong,  or 
less  inclined  to  inflict  it,  we  confess  that  to  our  apprehensions 
the  only  method  by  which  the  enigma  (if  enigma  it  be)  can  be 
8(dved,  is  by  referring  it  to  the  delay  to  be  endured,  if  the 
party  aggrieved  were  to  seek  redress  by  the  slow  process  of 
public  justice. 

No  man  will  deny  that  this  state  of  things  calls  for  some 
prompt  and  vigorous  measure  of  reform :  that  the  court  of 
Chancery  must  be  made  an  effective  tribunal,  and  being  no 
longer  what  it  is  at  present,  a  doie  court,  confined  to  those 
who  either  Jiave  the  wealth  to  afibrd,  or  the  hardihood  to 
brave  a  conflict,  be  thrown  open  to  all  who  have  matters  in 
dispute  lying  within  its  jurisdiction.  We  see  no  reason  why 
the  luxury  of  litigation  should  be  enjoyed  only  by  the  rich 
and  foolish. 

Attributing  the  main  delay  to  the  want  of  a  sufficient  num- 
ber of  judges  to. transact  the  business  of  the  court,  Mr. 
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Cooper  advocates  the  proposition  of  creating  an  additional 
judge,  so  that  there  may  be  three  efficient  judges  for  disposbg 
of  original  causes. 

It  is  not  for  any  who  appreciate  the  various  difficulties 
which  unavoidably  arise  in  die  course  of  public  affairs,  and 
who  own  no  sympathy  with  the  views  and  motives  of  political 
partizanship,  to  over-estimate  the  gravamen  of  a  public  evil ; 
but  the  spirit  of  impartiality  utters  a  deeper  denunciation 
against  every  evil,  the  existence  of  which  is  palpable,  and  the 
pressure  great  and  intolerable ;  and  an  evil  inherent  in  the 
sydtem  of  administering  justice  must  create  in  the  mind  of 
every  impartial  person  a  spirit  of  inveterate  hostility ;  war  to 
the  knife  is  to  be  proclaimed  against  it  The  existence  and' 
increase  of  this  feeling  is  now  so  notorious,  that  its  demands 
must  ere  long  be  granted.  Nor  do  we  think  that  with  regard  to 
the  particular  grievance  to  which  we  are  adverting,  the  mode  by 
which  redress  is  to  be  afforded  involves  any  such  complex  con^- 
siderations  as  to  justify  a  protracted  delay.  The  simple  state- 
ment, that  there  exists  at  the  present  moment  an  arrear  of 
causes  ready  for  hearing,  which  the  judges  of  the  court  can- 
not subdue  and  keep  down,  shows  the  remedy  to  be  as  ob^ 
vious  as  the  grievance  is  oppressive  and  intolerable — it  con- 
sists either  in  the  appointment  of  an  additional  judge,  or, 
which  amount  to  the  same  thing,  the  subtraction  of  particular 
subjects  from  the  jurisdiction  of  the  court  of  Chancery,  and 
transferring  them  to  some  other  independent  tribunal.  There 
are,  perhaps, fewer  objections  to, the  former  course;  especially 
as  the  legislature,  by  the  creation  of  the  office  of  Vice  Chan^ 
cellor,  has  already  clothed  the  principle  of  this  measure  witji 
its  own  sanction,  and  has  destroyed  an  argument  (a  reason 
it  never  was)  which  might  otherwise  have  been  raised  against 
it,  of  the  danger  and  inexpediency  of  breaking  in  upon  an- 
cient institutions. 

The  course  of  these  observations  involves  the  opinion  that 
the  Lord  Chancellor  cannot  be  looked  upon  as  an  efficient 
equity  judge.  If  any  doubts  existed  upoti  this  subject  before 
the  Chancery  Commissioners  presented  their  report  the  for- 
midable display  of  duties  incident  to  the  office  of  Lord  Chan- 
cellor to  be  found  in  that  report,  cannot  fail  to  remove  them. 
The  greater  number  of  these  duties  being  of  a  political  cha- 
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racier,  has,  however,  given  rise  to  a  discussion  upon  the  union 
in  one  person  of  political  and  judicial  functions,  and  the  ex-* 
pediency  of  separating  them;  out  of  this  the  further  and 
consequent  enquiry  arises,  whether  the  office  of  Chancellor 
shall  be  deprived  of  its  political,  or  of  its  judicial  cha- 
racter. 

'We  are  induced  by  the  great  interest  and  importance  of 
this  subject,  to  offer  to  the  attention  of  our  readers  the  follow- 
ing extract  from  Mr.  Cooper's  book. 

''  It  requires  but  a  slight  glance  at  some  of  the  memoirs, 
which  serve  to  illustrate  our  history,  to  be  convinced  that  die 
inconvenience  resulting  to  the  equity  suitors  from  the  political 
character  and  avocations  of  the  Chancellor,  has  been  expe- 
rienced from  an  early  period.  Not  to  go  back  to  those  times 
when  all  our  institutions  were  in  their  childhood,  when  a 
bishop  or  a  general  was  considered  a  fit  person  to  distribute 
justice  to  the  subject  in  the  prmcipal  tribunal  of  this  country, 
we  are  informed,  that  immediately  after  the  restoration. 
Clarendon,  who  had  been  bred  and  had  practised  as  a  lawyer, 
found  his  political  engagements  too  great  to  admit  of  his  de- 
voting that  time  to  the  investigation  of  equity  causes,  which 
their  growing  number  and  importance  demanded,  and  he  was, 
therefore,  compelled  to  have  recourse  to  an  expedient  which 
Wolsey,  Hatton,  and  Williams  had  adopted,  though  for  a  dif- 
ferent reason.  Wolsey,  Hatton  and  Williams  being  ignorant 
of  the  equity  they  were  called  upon  to  administer,  wisely  em- 
ployed able  civilians  or  common  lawyers,  to  assist  them  in  en- 
quiring into  and  adjudicating  the  different  cases  that  were 
brought  before  them ;  and  Clarendon  perceiving  that  the  dis- 
tractions arising  out  of  his  functions  as  a  minister,  left  him 
no  leisure  for  examining  the  affairs  of  the  equity  suitors,  made 
no. important  decree  without  the  assistance  of  one  or  two 
judges.  Between  the  time  of  Lord  Clarendon  and  Lord 
Hatdwicke,  more  than  one  chancellor  died  a  martyr  to  the 
efforts  which,  to  their  everlasting  honor,  they  made,  that  the 
causes  of  the  suitors  should  not  sufR^r  by  the  political  engage- 
ments of  the  judge. 

"  When  we  recall  the  names  of  Walpole,  Pulteney,  and 
Pelham,  and  the  history  of  the  changes  that  took  place  in 
the  composition  of  the  cabinet  from  1736  to  1766,  and  the 
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prominent  part  that  Lord  Hardwick  acted  in  all  the  public 
affairs  of  his  time,  we  cannot  doubt  that  however  indefatigable 
he  was  in  the  various  toils  of  his  offict.>,hi8  political  duties 
must  have  g^reatly  diminished  his  efficiency  and  utility  as  a 
judge ;  and  this  was  probably  the  source  of  the  complaints  of 
tardiness  and  indecision,  which  we  have  before  seen  were 
brought  against  him,  in  despite  of  the  immense  quantity  of 
business  he  got  through,  when  compared  with  what  has  been 
disposed  of  by  the  Lords  Chancellors  of  the  present  day. 
Loixi  Hardwicke  frequently  sat  in  his  court  until  after  mid- 
night, and  by  that  means,  for  a  time,  subdued  the  arrears  of 
his  court*  It  is  obvious,  however,  that  neither  the  bench 
nor  the  bar  could  long  support  such  extraordinary  exertions, 
and  it  was  soon  felt  and  acknowledged  that  nothing  is  gained 
by  the  suitors,  by  decisions  made  when  the  faculties  of  the 
judge  and  counsel  are  exhausted  ;  and  succeeding  Chancellors 
have  seldom  prolonged  their  sittings  to  the  late  hours  that 
Lord  Hardwicke  did. 

"  We  shall  probably  never  again  see  a  greaterequity  lawyer 
than  Lord  Thurlow,  who  succeeded  to  the  seals  about  twenty 
years  after  Lord  Hardwicke;  but  it  has  been  said  that 
he  disappointed  the  expectation  his  judicial  qualities  had 
raised,  and  that  the  justice  of  the  court  did  not  flourish  more 
under  his  superintendance  than  in  prior  and  subsequent 
times,  and  this  can  be  attributed  to  no  other  cause  than  his 
political  distractions.  In  his  time,  the  Chancellor  had  dis- 
continued his  early  sittings  at  the  House  of  Lords*  One  or 
two  hours,  from  two  to  three  or  four  o'clock,  for  two  or  three 
days  in  the  week,  was  all  the  time  Lord  Thurlow  devoted  to 
hearing  appeals  in  the  court  of  dernier  resort ;  and  although 
the  same  rule  was  followed  with  few  exceptions  by  his  suc- 
cessors, down  to  1813,  the  Chancellors  must  have  availed 
themselves  of  the  time  thus  gained,  rather  from  the  perform- 
ance of  their  political  than  their  judicial  functions,  as  these 
pages  and  the  records  of  the  court,  show  a  diminution  instead 
of  an  increase  in  the  quantity  of  business  done  by  the  presiding 
judge. 

^  Mor  ought  it  to  be  deemed  matter  of  reproach  to  those  dis- 
tinguished persons  who  have  filled  this  high  office,  that  they  have 
dedicated  themselves  to  the  public  affairs,invol  ving  the  welfare  of 
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the  whole  community,  in  preference  to  those  matters  which  af- 
fect only  private  and  individual  interests.  The  labours  of  a  prin- 
cipal minister  of  the  crown  must  incontestibly  be  greater,  and 
must  demand  more  of  the  Chancellor's  time  than  they  did  in 
former  ages;  and  the  Chancellor  must  not  neglect  the  national 
weal  for  the  sake  of  adjudicating  the  rights  and  claims  of 
those  who  have  the  misfortune  to  be  involved  in  litigation ; 
and  if  there  be  from  this  cause  a  denial  of  justice  to  the  sub- 
ject, if  the  fortunes  of  the  suitors  are  swallowed  up  in  the 
gulph  of  Chancery,  and  they  themselves  often  brought  by 
anxiety,  delay  and  disappointment,  to  a  premature  grave,  the 
fault  is  not  with  the  Chancellor ^who  does  not  perform  the  va- 
rious duties  attached  to  the  Great  Seal,  but  in  the  legislature, 
which  places  on  the  shoulders  of  one  person,  a  load  which, 
for  centuries,  has  been  too  great  for  the  most  gigantic  strength 
to  bear." 

The  assertion  that  the  present  number  of  judges  for  deter- 
mining matters  in  Chancery  is  insufficient,  may  appear  to 
some  to  be  inconsistent  with  the  fact  that  there  is  no  arrear  of 
business  at  the  Rolls.  This  circumstance  has,  however,  been 
produced  by  causes  which,  arising  out  of  the  peculiar  condi^ 
tion  of  that  branch  of  the  court,  must  in  a  very  brief  space 
cease  to  operate.  It  is  notorious  that  the  great  tide  of  busi- 
ness in  Chancery  has  invariably  set  in  upon  that  part  of  the 
court  which,  in  the  opinion  of  the  profession,  is  for  the  time 
distinguished  for  superior  ability  and  despatch;  and  if  there 
has  ever  been  an  individual  judge  to  whom  this  character  has 
been  conceded  even  by  acclamation,  that  individual  is  to  be 
found  in  the  present  Master  of  the  R<^s. — It  was  a  high 
(fistinction  for  which  the  Roman  hbtorian  celebrated  Nerva 
Ceesar, — *  res  olim  dissociabiles,  miscuerit,  principatum  ac  U» 
bertatem.*'  He  contrived  >  to  blend  together  two  principles 
which  till  then  had  been  thought  utter  irreconcileable,  li- 
Wty  in  the  subject,  and  absolute  dominion  in  the  prince;  but 
however  admirable  such  a  conjunction  may  be,  yet  as  it 
serves  to  give  credit  and  stability  to  a  form  of  government,  the 
nature  of  which  is  inconsistent  vrith  the  liberty  and  happiness 
of  the  people,  the  virtues  of  such  a  man,  if  we  follow  diem  to 
their  remote  consequences,  exercise  an  influence  productive  of 
infinitely  severer  misery  than  even  the  most  detestable  ty- 
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raiiny.  Sir  John  Leach  has  in  like  manner  exhibited  the  not 
less  singular  phenomena  of  promptitude  and  despatch  in  the 
determination  of  a  suit  in  the  court  of  Chancery.  But  where 
the  security  against  delay  in  hearing  and  deciding  causes  is 
merely  personal  and  not  in  the  form  and  structure  of  the  tri- 
bunal itself,  the  mitigation  of  the  evil  of  delay  is  '*  like  angel 
risitSy  few  and  far  between ;"  and  he  by  whom  such  an  effect 
is  produced,  giving  force  and  currency  to  the  false  assertion 
that  the  institution  itself  is  perfect  and  adapted  for  all  the 
.purposes  of  justice,  unconsciously  perpetuates  or  prolongs  an 
evil  with  which  his  personal  virtues  have  no  correspondence 
whatever.  It  is,  however,  highly  probable  that  the  power  re- 
tained by  solicitors,  of  setting  down  their  causes  before  the 
judge  they  like  best,  will  shortly  cause  so  great  an  accumula- 
tion of  business  at  the  Rolls,  that  not  even  the  extraordinary 
talents  of  the  judge  now  presiding  in  that  court  will  be  able  to 
keep  them  from  running  into  arrear ;  and  convinced  as  we  are 
that  the  present  number  of  judges  is  insufficient,  we  trust 
that  by  this  means,  the  argument  derived  from  this  source, 
which  has  some  plausibility,  but  no  truth  to  recommend  it, 
will  be  exposed  and  driven  from  the  field.  The  following  ac- 
count, taken  from  Mr.  Cooper,  will  show  that  the  conjecture, 
as  to  the  bulk  of  business  being  carried  before  Sir  John  Leach, 
and  in  so  great  a  proportion  as  eventually  to  produce  an  ar- 
rear, is  not  without  foundation. 

"  From  Easter  Term,  1826,  to  Hilary,  1827,  there  were  set 
down  to  be  heard  before  the  Vice  Chancellor  (then  Sir  John 
Leach),  259  rehearings,  causes,  exceptions,  and  further  direc- 
tions ;  whilst  from  Easter  Term,  1827,  to  Hilary  Term,  1828, 
there  were  set  down  to  be  heard  before  the  Vice  Chancellor, 
184  rehearings,  causes,  exceptions,  and  further  directions  only. 
The  solicitors  finding  the  field  of  the  Rolls  now  entirely  clear, 
will  carry  their  suits  there  in  greater  numbers  than  ever,  and 
Sir  John  Leach,  in  a  year  or  two,  will  be  as  much  overbur- 
dened with  business,  as  he  was  during  the  latter  part  of  his 
Vice  Chancellorship." 

We  have  no  space  to  enter,  with  Mr.  Cooper,  into  an  inves- 
tigation of  the  evils  which  affect  the  administration  of  justice, 
by  the  House  of  Lords  or  the  Privy  Council,  as  courts  of  ap- 
peal, or  by  the  Court  of  the  Commissioners  of  Bankrupts. 
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The  pages  which  are  taken  up  with  these  subjects  are,  how- 
ever, well  worthy  of  attentive  perusal,  nor  can  we  rise  from 
tiiem  without  a  painful  conviction  that  the  judicature  of  this 
nation  labours  under  the  mass  of  business  imposed  upon  it, 
and  is  utterly  inadequate  in  form  and  power  to  meet  the  grow- 
ing necessities  of  a  great  and  commercial  people. 

We  shall  confine  our  further  notice  of  this  book  to  a  mere 
statement  of  the  remedies  proposed  or  approved  by  the  author, 
consisting  of  a  body  of  suggestions  not  likely  to  be  all  at 
once,  if  ever,  adopted,  but  which  presented  in  an  entire  form, 
enables  the  reader  to  take  a  comprehensive  view  of  the  whole. 
To  judge  of  their  nature  and  extent,  of  the  relation  and  co- 
herency of  the  parts,  and  the  operation  and  bearing  of  them 
upon  each  other — it  is  only  in  this  manner  that  a  plan  of  ex- 
tensive reform,  although  it  be  actually  adopted  only  by  little 
and  little,  can  escape  the  character  of  patchwork,  or  be  un- 
dertaken with  any  prospect  of  ultimate  success :  it  is  like  fi 
military  campaign,  which  though  it  be  in  fact  promoted  in 
and  accomplished  by  gradual  and  daily  advances,  is  founded 
upon  a  previous  plan  of  the  principal  base  of  operations,  the 
direction  of  attack  proceeding  from  it,  the  posts  to  be  secured, 
and  the  final  object  to  be  gained.  It  is  only  by  a  similar  mode 
of  proceeding  that  a  beneficial  reform  in  our  courts  of  equity 
can  ever  be  accomplished. 

The  following  are  the  propositions  alluded  to : 

1 .  That  thei'e  should  be  another  efficient  judge,  in  addition 
to  the  Master  of  the  Rolls  and  Vice  Chancellor,  and  that  the 
Chancellor  should  no  longer  sit  in  the  court  of  Chancery  to 
hear  original  causes. 

2.  That  three  courts  should  sit  at  the  same  time,  from  ten 
until  four  o'clock. 

3.  That  the  same  causes  should  not,  in  their  different  parts 
or  stages,  be  heard  before  different  judges. 

4.  That  the  causes  should  be  divided  among  the  three 
courts,  at  the  commencement  of  each  sitting,  in  such  a  man- 
ner, that  the  causes  first  set  down  might  have  precedence  on 
the  different  lists. 

5.  That  the  judges  themselves  should  distribute  the  caus^ 
between  the  several  courts,  and  should  meet  tc^ther,  a  con- 
venient time  before  the  sittings,  for  that  purpose. 
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6.  That  there  should  be  no  appeal  from  either  of  the  three 
courts,  except  to  the  court  of  last  resort 

7.  That  the  three  courts  should  hold  their  sittings  under 
the  same  roof,  in  some  place  near  the  Master's  office. 

8.  That  the  House  of  Lords  and  Privy  Council  should 
abandon  their  respective  jurisdiction  in  matters  of  appeal,  and 
in  their  place  should  be  erected  a  high  tribunal  of  appeal,  to 
be  composed  of  a  certain  number  of  judges  who  had  already 
presided  in  the  tribunals  of  equity  and  common  law,  and  of 
which  the  Lord  Chancellor  should  be  the  head. 

9.  That  the  business  in  bankruptcy  should  be  taken  from 
the  Court  of  Chancery,  the  commissionerships  of  bankrupt 
suppressed,  and  a  new  court  of  bankruptcy  be  created,  com- 
posed of  four  or  five  barristers,  with  fixed  salaries,  who  upon 
their  appointment  should  become  disqualified  from  acting  as 
advocates,  and  that  from  this  court  an  appeal  should  lie  to 
the  court  of  last  resort. 

Such  are  the  heads  of  the  propositions  brought  forward  by 
M.  Cooper ;  they  comprise  great  and  extensive  changes  ;  but 
that  is  a  vice  only  when  the  proposed  reform  goes  beyond  the 
evil  that  wants  correction.  That  there  will  be  a  diversity  of 
opinion  as  to  the  expediency  of  many  of  these  propositions  is 
to  be  expected,  but  it  can  hardly  for  one  moment  be  denied 
that  the  adoption  of  those  which  relate  immediately  to  the 
court  of  Chancery,  would  go  very  far  to  correct  the  worst  of 
the  manifold  abuses,  which  make  that  court  **  to  stink  in  the 
nostrils  of  the  people. 

Our  remarks  have  hitherto  been  confined  to  the  evils  pro- 
duced by  the  delay  in  hearing  causes  set  down  for  hearing ; 
this,  as  we  have  said,  is  a  fault  solely  attributable  to  the  court ' 
itself,  and  can  only  be  cured  by  some  adequate  alteration  in 
the  structure  of  the  court,  either  by  a  denunciation  of  its  ju- 
risdiction, or  by  increasing  the  number  of  its  judicial  mem- 
bers. But  although  this,  of  all  subjects  of  complaint,  is 
the  most  aggravated  and  perhaps  the  least  excusable,  it  would 
be  an  insult  to  the  understandings,  and  a  mockery  of  the  mi- 
series of  those  who  either  are  or  otherwise  would  be  suitors  in 
this  court,  to  take  up  our  resting  place  at  this  stage  of  reform, 
and  to  despise  or  wink  at  the  mass  of  delay  and  expence  ge- 
nerated <by  the  intricate  practice  of  the  court,  and  the  variety 
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of  process  by  which  with  extraordinary  labour  it  compasses 
the  objects  of  a  suit.  The  orders  lately  promulgated  go  in 
some  measure  to  this  point;  nor  are  we  ignorant  Uiat  the  law 
administered  by  the  court  is^  by  reason  of  its  subtlety,  its 
extent  and  uncertainty,  alleged  to  be  another  and  most  fruitful 
source  of  evil.  But  the  field  of  discussion  into  which  these 
topics  would  lead  us  is  too  wide  and  important  to  be  en- 
tered upon  in  the  present  article,  and  we  must  reserve  the 
investigation  of  them  to  a  future  opportunity. 


[A  topic  for  consideratioo  here  suggests  itselC  which  from  motivet  of  delicacy  has 
been  omitted  by  the  writer  of  the  article.  In  these  we  do  not  happen  to  participate, 
and  shaU  therefore  take  the  liberty  of  asking  why  Mr.  Broagham  was  wanting  to 
the  expectatioBS  of  the  coontry,  when  Chancery  Refonn  was  last  diMussed  in  Par- 
UamentI  On  the  25th  April  last,  Mr. M.A.Taylor  moved  "that  it  appears 
to  this  house  from  papers  laid  on  the  table,  as  well  as  from  the  report  of  the  com- 
missioners, that,  notwithstanding  the  establishment  of  the  Vice  Chancellor  in  1813, 
some  further  steps  are  still  necessary  to  advance  the  general  interest  of  suitan  in 
equity,  and  enable  the  court  of  Chancery  effectively  to  discharge  the  important 
dttto  depending  on  its  jurisdiction."  This  motion  was  resisted  by  Mr.  Braugham 
alleging,  as  the  grounds  of  his  resistance,  that  the  courts  of  equity  were  quite  equal  to 
the  business  properly  and  strictly  belonging  to  tliem,  and  that  the  appointment  of  an 
additional  judge,  in  the  case  of  the  Vice  Chancelbr,  had  in  no  respect  diminisfaed 
the  arrear  whilst  a  bad  judge  presided  on  the  woolsack,  which  same  arrear  was  now 
rapidly  dimimshing  beneath  the  exertions  of  a  good  one.  We  are  given  to  under- 
stand that  the  unexpected  desertion  of  so  able  a  coac^utor  has  been  spiritedly  resented 
by  Mr.  M.  A.Taylor,  and  that  the  learned  members  for  Winchelsea  and  Durham 
are  by  no  means  on  the  same  teims  of  familiarity  as  before.  Is  then  the  one  un- 
reasonable, or  the  other  fedse  1  Both,  alas,  cannot  be  right ;  and  the  countxy  is  too 
largely  indebted  to  them  for  a  word  or  two  on  the  occasion  of  their  difltonca  to  he 
out  of  place  here. 

In  the  debate  which  took  place  on  the  28th  February,  1827,  the  following  re- 
maiks  were  made  by  Mr.  Brougham : 

<*  Of  my  honourable  friend,i  the  member  for  Durham,  I  foel  bound  to.  say  that  he 
has  uniformiy  and  zealously  advocated,  in  this  house  that  reformation  in  tha  court 
of  Chancery,  which  it  at  length  admitted,  even  by  the  most  iealous  friends  of  that 
eourt  to  he  neeetmmf.  My  Hon.  Friend  has  the  honour  of  having  originated  a 
Motion  to  remedy  these  abuses ;  he  has  also  the  caedit  of  having  straggled,  with 
unabated  zeal,  against  them  bom  time  to  time ;  and  he  haft  now,  unlike  the  pro. 
jectors  of  other  great  reformations,  the  satisfoction  of  witnessing,  that  althcogh 
every  thing  he  has  sought  to  accomplish  is  not  yet  conceded  ttill  that  the  principle 
upon  tolUch  he  tat  out  it  no  longer  attempted  to  be  denied  m  any  quarter,**  A  Utde 
fiirthor  on  he  terms  the  abuses  in  question  *'  a  misohief  so  enoRMHis,  thait  I  should 
fatigue  the  House  if  1  were,  for  the  hundredth  time,  to  give  it  the  name  it  deaenrei, 
or  the  expressions  extorted,  whether  from  lawyer  or  layman,  from  suitor  or  only  (as 
I  am  happily  myself)  spectator  of  the  miseries  of  suitors  —  a  mischief,  the  like  of 
which  I  very  believe  no  other  nation  on  the  foce  of  the  civilised  globe  tfver 
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itsdf  to  bt  contaminattd  or  moekai  wilh  — a  mockery  of  what  ought  to  be  the  pure 
admiaistratioii  of  justice."    (The  Morning  ChroB.) 

Now  nnleis  the  reporters  are  wonderfully  wrong  both  as  to  these  passages  and  the 
whole  tenor  of  the  speech,  Mr.  Bnmgham  can  only  justify  his  recent  conduct  by 
■ainfiining  that  Mr.  Tajrlor  has  <fteparted  from  his  origina}  principle, "  the  principle 
no  kagw  attempted  to  be  denied  in  any  quarter,"  and  that  the  reformation  *'  at  length 
admitted  even  by  the  most  nalous  friends  of  that  court  to  be  necessary/*  was  nothing 
more  than  the  dismissal  of  Lord  Eldon.  But  most  unluckily  for  this  sort  of  defence, 
Mr.  Taylor  on  that  very  night  (the  28th  February)  preceded  Mr.  B.  in  the  debate  ; 
aaaintained,  as  he  had  done  repeatedly,  the  necessi^  ef  dividing  the  jurisdiction,  and 
particularly  urged  the  overwhelming  nature  of  the  duties  of  the  Chancellor ;  and 
still  more  unluckily,  Mr.  Brougham  himself,  in  the  midst  of  the  sarcasms  and  in* 
vectives  of  which  his  qieech  was  principally  made  up,  kept  steadily  in  view  the  bad 
construction  of  the  Court,  and  more  than  once  attacked  the  system.  It  ie  idle, 
therefore,  and  absurd  te  say,  that  he  is  justified  in  receding  from  his  pledge.  We 
should  be  sorry  to  think  that  all  his  former  efibits  are  attrfl>utable  to  personal  hoe- 
tiltty,  and  that  he  now  draws  back  from  an  unwillingness  to  a0brd  Lord  Eldon  fk% 
benefit  of  any  inference  the  public  might  be  inclined  to  draw  from  a  plain  coofossioa 
oC  the  inadequacy  of  the  establishment.  B«t  we  cannot  help  the  suspicioo.  It  ie 
notorious  that  the  delays  are  at  this  hour  intolerable*  that  the  present  CbanoeJlor  is 
as  much  behind-hand  as  his  predecessor  ;  that  more  judges  are  imperatively  called  for, 
and  that  the  experiment  of  adding  to  their  number  has  never  yet  been  fairly  tried. 
Mr.  B.  himself  has  put  one  sophistry  to  rest.  "Every  man  of  common  candour 
acquainted  with  the  fiicts  is  avrare  that  this  (the  number  of  appeals)  is  a  groundless 
charge  against  the  Vice  Chancellor.  If  the  right  of  appeal  was  direct  from  him 
to  the  Lords,  we  should  see  a  different  sUte  of  things."  (28th  February,  1827.) 
Yet  on  the  95th  ef  April  last  he  died  the  self-same  circumstances  he  formerly  ea- 
pkioed,  for  the  pnrpoae  of  strengthening  the  argument  he  was  formerly  the  fint  tn 
ridicule.  Snch  ambi-dezterity  may  be  useful  to  an  advocate,  but  it  is  very  far  from 
creditable  to  a  statesman ;  and  we  have  searched  in  vain  the  recent  history  of  legis- 
lation for  any  thing  like  a  plausible  apology.  In  deciding  in  Mr.  Taylor's  favour, 
therefore,  we  can  acaiee  be  suspected  of  partiality.  In  a  former  commentary 
on  aome  of  Mr.  Brougham's  suggestions*  ire  were  not  lavish  of  applause,  be- 
cause we  hate  that  fawning  littleness  which  runs  riot  in  the  common  place  of 
adulation.  We  cannot  keep  on  applying  the  terms  "  great,"  "  Ulented,"  "  en- 
lightened," &c.  &c.  to  a  man  whom  all  the  world  admits  to  be  so.  But  we  were 
not  on  that  aoceunt  unconscious  of  his  claims,  nor  are  w«  now  unwilling  to  declare 
them.  It  may  be  said  that  hia  great  speech  was  little  more  than  a  coUeciion  ef  su- 
perficial hints ;  that  he  skimmed  over  the  surface  of  all  subjects,  and  went  to  the 
bottom  of  none.  It  may  be  true,  ashas  been  eloquently  urged,  that  **  the  sun  illuminates 
the  hilb  whilst  it  is  still  Mow  the  horiion,  and  truth  is  discovered  by  the  highest 
mindsonly  a  little  before  it  becomeamanifeatlo  the  multitude.  This  is  the  extent  of 
thairiuperiority.  They  are  the  first  to  catch  and  reflect  a  light,  which  without  their 
assistance,  must  in  a  short  time  be  visible  to  those  who  lie  far  beneath  them."  Such 
topics  ef  detractbn  affect  equally  the  great  of  all  times ;  and  it  is  praise  enough  to 
have  accelerated  a  national  improvement ; — tohave  struck  a  blow  in  the  country  which 
^  stm  reaooMttng  throigh  it ;  to  have  given  depth  and  acope  and  maturity  to  pUas, 
which  the  highest  order  of  intellect  was  necessary  to  concentrate  and  which  lay 
neglected  for  want  of  concentration.  This  praise  is  Mr.  Brougham's ;  and  it  is  very 
Hi  fiom  our  intention  to  assert  that  die  value  of  his  services  can  be  materially  im- 
paired by  a  single  instance  of  apestaqy,  how  gross  soever  it  may  be.    We  mutt, 
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howeTer,  bepennitied  to  lament  it.  Tboagb  not  to  black  as  Bacon's  Wtbciy,  nof 
quite  80  bad  as  Fox's  coalition,  it  has  a  point  or  two  in  common  with  both.  It  fonns 
a  blot  on  an  illustrious  name,  and  breaks  in  upon  the  beau  ideal  of  a  character  which 
now,  like  theirs,  bebngs  to  history.  *'The  triamph  of  party,"  said  Mr.  Pitt,  in  sdhisini 
to  his  rival's  tergiTersation,  "  shall  never  rsdnoe  me  to  any  inconsistency  whidi  the 
buuest  suspicion  shall  presume  to  glance  at*  1  will  never  engage  in  political  hostility 
without  a  public  cause.  I  will  never  forego  such  hostility  without  the  public  appro- 
bation >  nor  will  I  be  questioned  and  cast  off  in  the  face  ef  this  house,  by  ont  vir» 
tuoHt  and  distatitfied  frUnd."  Every  word  comes  home  te  Mr.  Brougham.  He  is 
not  merely  suspected,  but  convicted  of  inconsistency  :  he  has  engaged  in  political 
hostility  without  a  public  cause*  or  why  did  he  stop  short  on  the  ez-Chancellor's 
secession  ?  He  has  foregone  that  hostility  without  the  public  approbation ;  and  he  is 
questioned  and  cast  off  in  the  face  of  the  house  by  a  virtuous  and  dissatisBed  friend. 
By  conduct  such  as  this  (and  the  observation  must  form  our  apology  for  so  long  a 
note)  public  men  are  gradually  loosening  their  hold  upon  Ae  opinions  and  sym- 
pathies of  the  people.  There  is  an  unblushing  recklessness  of  consistency  abroad ; 
ultras  of  all  sorts  are  mixed  up  together,  conceding  principles, ^exchanging  parts  ^ 
and  it  is  a  waiite  of  time  to  calculate  on  character,  when  we  find  a  Davrsen  coming 
forth  an  emancipator,  and  a  Brougham  the  abettor  of  legal  corraptaon.^-£d«i.} 
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If  a  i-eputation  for  leamiug  be  one  of  the  most  difficult  to 
acquire,  it  is  certainly  the  most  easy  to  retain.  Men  are 
very  well  disposed  to  take  on  trust  the  merits  of  the  most 
renowned  in  this  respect;  and  thus,  whilst  the  names  of 
Selden  and  others  are  scarce  ever  mentioned  without  some 
additicm  indicative  of  their  vast  acquirements,  their  works 
are  to  be  found  only  in  a  few  well-stored  libraries  slumbering 
beneath  the  accumulated  dust  that  checks  with  reverential 
dread  the.  approaches  of  the  curious.  *'  The  great  dictator 
of  learning/'  as  his  contemporaries  styled  him,  is  perhaps 
more  neglected  than  any  of  his  compeers,  on  account  of  the 
uninteresting  nature  of  his  subjects  and  the  terrific  titles  he 
has  conferred  on  them.  The  "  History  of  Tithes"  might  be 
important  as  disproving  the  divine  right  of  the  clei^  there- 
unto, at  a  time  when  those  opinions  were  general,  now  pecu- 
liar to  Sir  Harcourt  Lees  and  Mr.  Fletcher :  the  Titles  of 
Honour  may  still  instruct  a  herald  or  amuse  a  maiden  lady 
of  good  family ;  but  we  should  be  at  a  loss  to  conceive  how 
ponderous  volumes  of  elaborate  inquiry  into  all  the  antiqui- 
ties of  Syria  and  Palestine,  and   minute  chronicles  of  the 
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traditions,  customs,  laws  and  manners  of  the  Hebrew  nation, 
could  ever  please  any  number  of  readers,  unless  remember- 
ing that  the  days  are  not  so  long  gone  by  when  it  was  held 
as  important  to  ascertain  how  b^urds  were  worn  or  nails  cut 
in  some  country,  in  some  century  A.  C,  as  to  discover  the 
deepest  truths  in  morals  or  the  soundest  principles  in  legis- 
lation. The  few  works  of  Selden,  too,  that  bear  legal  titles, 
are  purely  historical,  and  breathe  only  an  antiquarian  spirit. 
The  student,  who  is  anxious  to  learn  the  opinion  of  so  cele^ 
brated  a  man  from  his  **  Discourse/'  touching  the  office  of 
Lord  Chancellor  in  England,  feels  disappointed  at  finding 
under  that  title  a  mere  tracing  of  its  existence  from  early 
Saxon  times  until  the  dignities  of  Lord  Chancellor  and  Lord 
Keeper  were  united  by  statutes  in  the  28th  Henry  III.  The 
tracts  on  testaments  iand  intestates'  goods  are  framed  on  a 
similar  principle,  so  that  his  services  to  future  members  of 
his  profession  may  be  summed  up  in  his  notes  to  Fleta, 
Fortescue,  and  Hengham.  Yet  Selden  was  a  lawyer  of  the 
profoundest  knowledge,  and  an  advocate  of  the  first  ability ; 
his  speeches  in  parliament,  and  his  vindication  of  the  per- 
sonal liberty  of  ^e  subject,  first  clearly  defined  the  bounds 
of  royal  prerogative  on  many  points ;  and  if,  as  Clarendon 
says,  he  was  far  more  distinguished  as  a  speaker  than  a 
writer,  we  may  venture  also  to  affirm,  that,  notwithstanding 
his  entire  devotion  to  literary  labours,  his  Ufe  will  be  found 
far  nx>re  instructive  than  his  works.  His  biography  has 
been  undertaken  by  many  hands,  yet  none  seem  to  have 
deariy  understood  his  character.  He  has  been  called  by  one 
party  an  infidel,  a  time  server,  a  bitter  foe  to  church  and 
king ;  by  the  other,  a  profound  philosopher,  a  willing  martyr. 
He  was  none  of  these.  His  chief  characteristic  was  modera- 
tion ;  his  sole  defect  was  love  of  ease.  But  Selden's  nature 
will  be  easily  develop^  by  referring  to  the  chief  events  of  his 
life. 

John  Selden  was  bom  at  Terrington,  in  Sussex,  at  the 
end  of  the  year  1686.  He  passed  the  common  routine  of 
educaticni  iif  those  times  at  Oxford  and  the  Temple.  Learn- 
ing alone,  we  may  safely  conclude,  did  not  procure  him  in 
early  youth  the  illustrious  friendships  of  Cotton, ^  Spelman, 
Camden,   Usher,   Drayton,  and  old  Ben,   but  he   appears 
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throughout  a  prolonged  life  to  have  been  a  maa  of  thai 
happy  moral  constitutioo,  whom  to  know  was  to  admire  and 
love.  His  History  of  Tithes  first  introduced  him,  at  the  age 
of  33,  upon  the  p^ous  arena  of  public  life>  where  a  thousand 
symptoms  told  already  of  a  fast  coming  and  a  fearful  con- 
flict. This  result  was  probably  neither  expected  nor  deoied 
by  the  author.  There  is  an  honest  earnestness  and  mild 
simplicity  in  every  page  of  this  somewhat  tedious  work,  that 
clearly  indicates  his  object  was  to  elicit  truth  mther  than 
to  provoke  controversy.  His  afler  life  demonstrated  that 
he  was  in  inmost  heart  a  friend  to  the  established  church ; 
and  the  vindictive  malice  of  his  antagonists  only  proves  how 
completely  that  Romish  spirit  still  prevailed  in  England, 
which  recognized  no  difference  between  friend  or  foe  when  an 
unlicensed  hand  was  stretched  forth  to  strengthen  or  to 
shake  the  fabric  of  ecclesiastical  dominion.  That  Selden 
recanted  and  made  submission  for  fars  offensive  publication 
before  the  high  commissioners  is  certainly  on  record,  but 
his  repentance  was  expressed  rather  for  puUishing  &an 
holding  such  opinions ;  and  we  may  in  common  charity  be- 
lieve that  so  gentle  and  amiable  a  person  was  grieved  in  veiy 
truth  at  having  awakened  so  much  ill-feeling  in  those  cri- 
tical times.  Who  can  doubt  the  pure  intentions  of  the 
writer,  who  reads  the  following  extract  from  his  preface, 
where  he  seems  for  a  moment  to  escape  from  the  trammels 
his  idolatrous  venemtion  for  antiquity  had  cast  around  him, 
to  catch  a  gUmpse  of  the  real  and  essentiar  truth  beyond  the 
mists  of  prejudice  and  time,  and  to  kindle  with  a  more 
sound  and  profitable  philosophy  than  he  could  gather 
from  his  Rabbins  or  his  Eutychius.  After  contending  for 
the  right  of  the  laity  to  give  opinions  on  church  matters,  he 
goes  on, 

''  If  it  be  clear  then,  as  I  hope  none  hath  the  impudence 
to  deny  it»  that  neither  the  divine  nor  civilian  nor  canonist  by 
the  course  of  their  own  appropreed  studies  can  come  to  what 
is  necessary  in  the  knowledge  of  the  '  History  of  Tithes/  it 
will  b^  as  cldar  that  none  of  them  could  challrage  the  mtd- 
dhng  with  it  as  a  right  especially  belonging  to  any  of  their 
profession.  But  neither,  indeed,  is  it  proper  to  any  one  alone 
of  those  that  are  most  commonly  made  professions.    The 
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truth  ky  both  it  and  not  a  few  other  inquiriea  of  subjeeta  too 
much  unknown,  fall  only  under  a  far  more  general  study ;  thai 
ia,  of  true  philology*  the  only  fit  wife  that  could  be  found  for 
the  moat  learned  of  the  gods.  She  being  well  attended  in  her 
iytdtskui  iwcovnpuLTa  or  daily  serviceB  of  enquiry  by  her 
two  handmaida,  curious  diligence  and  watchful  industry,  dis- 
covers, to  us  often  from  her  raised  tower  of  judgment  many 
hidden  truths  that  on  the  level  of  any  one  restrained  profe»* 
sioncan  never  be  discerned.  And  every  profession  takes 
from  her  to  itself*  as  was  long  since  observed,  some  necessary 
part  not  elsewhere  to  be  sought  for,  not  much  otherwises  than 
as  the  subaltern  science  do  from  their  superiors*  or  as  they 
all  do  from  that  universality  or  first  philosophy  which  is  but 
die  mxate  real  part  of  true  philology  and  establiahes  principles 
to  every  faculty  that  coidd  not  of  itself  alone  know  how  to  get 
them.'' V.  3.  p.  1073.  Ed.  1726.  If  philology,  a  term  often 
applied  to  resMrches  of  little  use  into  idioms  and  forms  of  con- 
struction, be  here  received  in  the  extended  sense  the  author 
means  it*  the  ideas  conveyed  in  this  passage  are  still  finer  than 
the  language  that  clothes  them. 

A  dispute  about  a  herring  fishery  first  introduced  Selden 
to  the  notice  of  king  James  I.  He  bimself  modestly  attri- 
butes the  favourable  reception  he  experienced  to  the  influ- 
ence of  the  all  powerful  Buckingham*  with  whom  Jonson  had 
interceded  in  his  behalf.  But  James  was  probaUy  annoyed 
so  much  by  the  puUication  of  the  Mare  Libemm  of  Grotius 
to  vindicate  the  right  of  the  Dutch  and  other  nations  to  use 
the  sea  round  Britain,  that  on  hearing  Seldeo  had  in  part 
prepared  a  reply*  he  was  willing  to  overlodL  his  delinquencies 
on  the  tithe  question*  although  he  forbade  peremptorily  any 
further  contention  on  the  suligect  with  Mountague,  then  en* 
gaged  in  confuting  the  '  History.'  **  Quod  confutationia  fu- 
tures puto  non  exigu»  per  se  confutationia  instar  fuit,*'  says 
Selden  vrith  some  triumph,  in  his  Viudiei».  The  Mare 
Clausttm,  anch  wae  the  tide  of  the  -vindication  of  our  marir 
time  dominion,  was  not,  however*  published  ibr  some  years. 
It  is  characteristic  of  the  meanness  and  weakness  of  James, 
that  he  took  the  author  with  hisa  to  his  closet  with  the  design 
of  affixing  his  imprim«tur  to  the  work*  when  he  paused  sud- 
denly, '^  reiiiepiberiog,''  as  lie  said*  "  that  some  things  were 
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therein  spoken  of  the  North  Sea,  which  mighty  perhaps,  dis* 
please  his  brother  the  King  of  Denmark,  which  he  should  be 
unwilling  to  do  just  now,  when  he  already  owed  him  a  power 
of  money  and  was  shortly  about  to  beg  the  loan  of  more." 

In  1621  Selden  was  employed  by  the  commons,  though  not 
yet  a  member  of  that  house,  to  draw  up  the  famous  protesta- 
tion in  favour  of  their  liberties  and  privileges.  For  this  of- 
fence he  was  imprisoned  by  the  king.  This  short  durance  of 
five  weeks  would  scarcely  deserve  notice,  were  it  not  that  a 
letter  still  exists,  sent  in  his  excuse  to  Buckingham  by  Arch- 
bishop WiUiams,  wherein  the  writer  speaks  of  an  inclosure, 
in  Selden's  hand,  disavowing  any  approbation  of  that  power 
and  judicature  lately  usurped  by  the  commons.  Much  out- 
cry has  been  raised  at  this  apparent  tergiversation  and  pol- 
troonery, but  it  must  be  remembered  that  he  had  drawn  up 
the  protestation  as  a  hired  advocate  only,  that  he  had  not 
then  intermeddled  with  political  disputes,  and  may  at  least 
be  supposed  at  that  time  to  have  adopted  no  decided  opinions 
on  the  state  of  public  affairs.  When  his  attention  was  once 
turned  to  these  matters,  we  shall  see  how  resdutely  he 
adopted  the  cause  of  the  people.  His  quiet  neutrality  during 
the  session  that  he  sat  in  parliament  for  Lancaster,  at  once 
evinces  his  love  of  ease,  and  his  then  undecided  state  of 
feeling. 

But  the  time  at  length  came  for  his  displaying  to  an  ad- 
miring nation  qualities  hitherto  concealed.  The  zealons 
patriotism  that  distinguished  all  his  actions  in  the  first  parlia- 
ments of  Charles  the  First,  and  the  undaunted  resolution  that 
he  manifested  beneath  the  royal  displeasure,  must  ensure  him 
the  gratitude  and  admiration  of  all  ages.  In  1627  he  defend- 
ed in  the  most  able  and  conclusive  argument  the  cause  x>f  Sir 
Edward  Hampden,  one  of  the  gentlemen  imprisoned  for  re- 
fusing to  submit  to  the  imposition  of  forced  loans.  In  1628 
he  was  employed  by  parliament  to  search  their  records  pre- 
vious to  drawing  up  their  four  resolutions  respecting  the  free* 
dom  of  the  person,  and  the  necessity  of  their  co-operation  for 
imposing  taxes  on  the  subject.  On  the  dissolution  of  1629, 
he  shared  the  imprisonment  of  those  members  whom  the  rash 
and  most  unfortunate  Charles  esteemed  most  seditious  and 
refractory.    Selden's  conduct  on  this  occasion  marks  it  as  the 
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most  brilliant  epoch  of  his  life.  Inspired  by  the  magnitude 
of  the  occasion,  he  seems  for  a  time  to  have  cast  off  his  ha- 
bitual love  of  ease,  and  by  his  dignified  yet  powerful  remon- 
strances he  confounded  argument  and  silenced  insolence, 
whilst,  in  refusing  to  accept  of  bail  or  to  make  any  humiliating 
submissions  to  the  judges  whom  he  deemed  unjust,  he  carried 
the  spirit  of  uncompromising  heroism  even  farther  than  any 
of  his  fellow-sufferers.  The  cause  of  his  final  release  after 
three  years'  imprisonment  is  most  curious.  It  was  effected 
by  the  Earls  of  Arundel  and  Pembroke,  who,  being  involved 
in  a  dispute  about  the  title  to  an  enormous  property,  thought 
no  other  man  in  England  capable  of  managing  their  cause. 
With  his  habitual  love  of  literary  labour,  he  had  availed  him- 
self of  the  time  spent  in  bondage  to  complete  some  of  his 
most  elaborate  works. 

Thus  far  the  co-operation  of  Selden  in  deed  and  spirit  with 
the  cause  of  the  people  had  been  entire  and  unflinching,  but 
the  moderation  and  prudence  of  his  character  began  to  operate 
most  powerfully^  when  he  discerned  the  omnipotence  of  the 
parliament,  and  their  intention  to  profit  by  it  to  the  utter- 
most. He  was  not  gifted  with  that  far-seeing  and  untaught 
philosophy  which  might  have  revealed  to  him  amid  the  ter- 
rors of  an  approaching  civil  war  the  magnitude  of  the  ultimate 
good  that  posterity  must  derive  from  the  contest,  but  as  a 
shrewd  and  well  judging  man  he  perceived  that  a  revolution 
must  take  place,  that  the  foundations  of  government  must  be 
subverted,  and  he  perhaps  anticipated  that  a  worse  and  more 
despotic  system  would  arise  from  the  ruins  of  the  present. 
The  lover  of  ease  and  order  was  of  necessity  averse  to  tumult; 
the  temperate  and  benevolent  pditician  thought  that  certain 
misery  in  fact  was  too  dear  a  price  to  pay  for  an  uncertdn 
good  in  prospect.  His  hatred  too  of  bigotry  and  puritanism, 
of  which  his  Table  Talk  affords  ample  proof,  had,  periiaps, 
great  influence  on  his  conduct,  when  he  saw  how  thoroughly 
the  cause  he  had  adopted  was  tainted  with  religious  intoler- 
ance. In  all  this  his  head  may  have  judged  wrongly,  but  his 
heart  was  right.  Selden  might  lag  behind,  but  he  did  not 
desert  his  party ;  he  might  wish  to  (Prevent  the  downfall  of 
royalty,  but  he  accepted  no  favours  from  the  court*  He  dedi- 
cated some  learned  works  to  Laud,  because  the  archbishop 
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WEB  a  patron  of  learning ;  he  aasiftted  in  1633  in  getting  up  a 
uiafique  for  the  entertainment  of  the  court,  because  he  lored 
the  stage  and  loathed  the  sentiments  of  Prynne's  Histrio- 
niastiJL ;  but  he  was  still  an  ii^exible  and  uncomipted  pa- 
triot. 

The  strongest  act  of  Selden  in  opposition  to  the  popular 
party  was  his  vote  against  the  attainder  of  Lord  Strafford. 
That  he  should  have  sought  to  stay  the  punishment  of  that 
bold  bad  man  may  at  first  appear  extraordinary.  Mr.  Godwin, 
in   recording    this   vote,  observes,  with   no  very  great   li- 
berality, '*  Such  after  all  is  the  best  of  lawyers."    We  will 
go  farther  than  the  philosophic  author  of  the  History  of  the 
Commonwealth,  and  venture  to  affirm  that  Selden's  <M>nduct 
proceeded   from  what   is  generally  com^dained  of  as   the 
worst  fault  of  lawyers  —  a  high  estimation  of  the  value  of 
precedent.    But  did  he  not  vote  rightly  and  most  wisely? 
Strafford  was  a  dangerous  man,  but  he  was  arraigned  under 
Edward  the  Third's  famous  Statute  of  Treasons,  and  he  had 
committed  no  act  that  came  within  that  statute ;  he  was 
therefore  arraigned  unjustly.    *'  But,"  say  the  pleaders  for  his 
punishment,  *'  his  death  w^  necessary,  for  his  energy  and 
wisdom  might  have  ensured  the  triumph  of  the  royal  party." 
A  strange  opinion,  as  it  seems  to  us,  that  the  genius  of  any 
single  individual   can  long   check  a  revolution  of  which  a 
people  have  and  feel  they  have  a  need.     But  grant  it  for  a 
moment  true,  and  admit  that  utility,  not  justice,  should  be 
the  regulator  of  political  conduct ;  it  may  yet  be  doubted 
whether  the  example  of  a  House  of  Commons  forcing  the 
statutes  to  bear  what  interpretation  might  best  suit  them, 
in  order  to  punish  an  obnoxious  individual,  was  not  fraught 
with  more  danger  to  the  cause  of  liberty  and  happiness, 
than  the  suffering  Strafford  to  exist.    The  house  itself  was 
well  aware  how  frightful  a  precedent  they  had  introduced 
by  this  act  of  attainder.     They  in  consequence  inserted  a 
proviso,  that  ^*  no  judge  or  other  magistrate  should  adjudge 
any  thing  to  be  treason  in  any  other  manner  than  they  would 
have  adjudged  if  this  act  had  never  been  made"  —  an  ad- 
mirable scheme,  teaching  future  parliaments  how  to  steal  the 
steed,  and  lock  the  stable  door  in  the  same  moment.     Mr. 
Godwin  nevertheless  would  seem  to  think  that  this  proviso 
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neutralized  all  tlie  dangers  of  the  act    Yet  only  fimr  years 
afterwards.  Laud,  in  the  extremity  of  age  and  weakness,  was 
dragged  forth  to  public  execution  under  a  similar  bill,  with 
a  similar  proviso  tacked  to  it.    Encouraged  by  the  specimen 
of  a  secure  method  for  quelling  an  enemy,  the  Commons  now 
employed  it  to  remove  a  powerless  and  imbecile  old  man, 
who,  even  granting  himr  to  have  been  (as  some  writers  assert) 
a  wretched  compound  of  superstition,  vanity  and  cruelty, 
should  haye  been  left  like  a  fan^ess  bloodhound  to  linger 
out  the  trifling  remnant  of  his  days,  unregarded  or  despised. 
From  the  commencement  of  the  revolution  until  his  death 
the  conduct  of  Selden  was  distinguished  alike  by  modera<*' 
tion  and  integrity.    It  is  remarkable  that  in  1642  he  was 
esteemed  to  be  so  well  affected  toward  the  court  then  held 
at  York,  that  Charles  had  thought  of  offering  him  the  great 
seal,  but  was  advised  that  there,  was  no  chance  of  his  ac- 
cepting it.    Perhaps  the  motives  of  his  refusal  would  have 
been  no  better  than  Clarendon  suggests.    ^  He  was  in  years,** 
says  that  historian,  ^*  and  of  a  tender  constitution ;  be  had 
for  many  years  enjoyed  his  ease  which  he  loved:  he  was 
rich,  and  would  not  have  made  a  journey  to  York,  or  have 
lain  out  of  his  bed  for  any  preferment,  which  he  had  never 
affected."    It  is  indeed  much  to  be  feared  that  his  consti- 
tutional indolence  did  in  those  times  too  much  limit  his  ex- 
ertions ;  and  we  find  that  his  good  deeds  were  ccmfined  to 
redeeming  the  library  of  his  friend  Usher,  or  recovering  the 
Arabic  lectureship  for  Pococke,  in  times  when  the  weight  of 
his  character  and  the  vigour  of  his  eloquence  might  have 
gone   far  to  moderate  the  extravagancies  or  turn  to  best 
account  the  successes  of  the  victorious  party.    The  parlia- 
ment, however,   though   he  was  too  rich  to  need,  and  too 
disinterested  to  solicit  remuneration,  thought  the  name  of 
Selden  worthy  to  be  numbered  among  those  who  in  the  year 
1647  received  large  sums  in  reward  of  their  past  sevices. 
From  this  time  he  took  little  part  in  public  life.     Luckily  for 
mankind  he  declined  to  answer  the  Icon  Basilike,  though  re- 
quested by  Cromwell  to  do  so,  and  thus  left  it  to  the  handling 
of  a  far  mightier  genius.    His  death  did  not  take  place  until 
the  mature  age  of  70,  in  the  house  of  Elizabeth,  countess 
of  Kent,  to  whom  many  supposed  that  he  was  united  in 
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strieter  bonds  than  those  of  friendship.  His  expressions  on 
his  death-bed  of  deep  conviction  of  his  own  sinfukiess  and 
humble  confidence  in  the  atonement  of  Christ  must  utterly 
confute  Hume  and  others^  who  hare  dared,  without  a  shadow 
of  proof*  to  stigmatize  his  name  with  infidelity.  Perhaps 
Clarendon's  short  character  was  no  exaggeration,  **  that  he 
vras  a  person  whom  no  character  can  flatter  or  transmit  in 
any  expressions  equal  to  his  merit  and  rirtue  ;"  but  his  me- 
mory was  too  great  for  his  judgment,  and  his  love  of  ease 
still  stronger  than  his  love  of  liberty.  His  works  are  nearly 
all  too  dull  to  open,  unless  for  purposes  of  reference,  with  the 
exception  of  his  Table-talk,  fi'om  which  we  have  ventured 
to  cull  the  choicest  apothegms  for  the  entertainment  of  the 
reader. 

"  Bible. 

*'  Scrutamini  scripturas.  These  two  words  have  undone  the 
world.  Because  Christ  spoke  them  to  his  disciples,  there- 
fore we  ipust  all,  men,  women,  and  children,  read  and  interpret 
the  scripture."  v.  iii.  p.  2009. 

Henry  8th  made  a  law  that  all  men  might  read  the.  scrip- 
tures except  seiTants,  but  no  women,  except  ladies  and  gen- 
tlewomen, who  had  leisure  and  might  ask  somebody  the 
meaning."  p.  2010. 


'^  The  bishops  being  put  out  of  the  house,  where  will  they 
lay  the  fault  now.  When  the  dog  is  beat  out  of  the  room, 
where  will  they  lay  the  stipk."  p.  2014. 

"  Books. 

**  The  giving  a  bookseller  the  price  of  his  books  has  this 
advantage.  He  that  will  do  so  shall  have  the  refusal  of 
whatsoever  comes  to  his  hand,  and  so  by  that  means  get 
many  things,  which  otherwise  he  never  should  have  seen." 
p.  2016. 

•'  Ceremony. 

Of  all  people  ladies  have  no  reason  to  cry  down  ceremony, 
for   they  take   themselves   slighted  without  it.     And  were 
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tiiey  not  used  with  ceremony,  with  complements  and  addresses, 
with  legs  and  kissing  of  hands,  they  were  the  pitifoUest  crea- 
tores  in  the  world.  But  yet  methinks  to  kiss  their  hands 
after  their  lips  as  some  do  is  like  little  boys  that  after  they 
eat  the  apple  fall  to  the  paring  from  the  love  they  hare  to  the 
apple.'*  p.  2017. 

"  Damnation. 

"  To  preach  long,  loud,  and  damnation  is  the  way  to  be 
cried  up.  We  love  a  man  that  damns  us,  and  we  run  after 
him  to  save  us.  If  a  man  had  a  sore  1^,  and  he  should  go 
to  an  honest,  judicious  surgeon,  and  he  should  only  bid  him 
to  keep  it  warm  and  anoint  with  such  an  oil  (an  oil  well 
known)  that  would  do  the  cure,  haply  he  would  not  much 
regard  him,  because  he  knows  the  medicine  beforehand  an 
ordinary  medicine.  But  if  he  should  go  to  a  surgeon  that 
should  tell  him.  Your  leg  will  gangreen  within  three  days, 
and  it  must  be  cut  off,  and  you  will  die  unless  you  do  some- 
thing that  I  could  tell  you,  what  listening  there  wOuM  be  to 
this  man.  Oh,  for  the  Lord's  sake  tell  me  what  this  is,  and 
I  will  give  you  any  content  for  your  pains."  p.  2026. 

**  The  king's  calling  his  friemls  from  the  parliament  be- 
cause he  had  use  of  them  at  Oxford,  is  as  if  a  man  should 
have  use  of  a  little  piece  of  wood,  and  he  runs  down  into  the 
cellar  and  takes  the  spigot,  in  the  mean  time  all  the  beer 
runs  about  the  house."  p.  2039. 

"  Libels. 

**  Though  some  make  light  of  libels,  yet  you  may  see  by  them 
how  the  wind  sets.  As  take  a  straw  and  throw  it  up  in 
the  air,  you  shall  see  by  diat  which  way  the  wind  is,  which 
you  shall  not  see  by  casting  up  a  stone.  More  doUd  things 
do  not  shew  the  complexion  of  the  times  so  much  so  bal- 
lads and  libels,  p.  2042. 

"  Marriage. 

*'  Marriage  is  a  desperate  thing.  The  (Vogs  of  Esop  were 
extream  wise,  they  had  a  great  mind  to  some  water,  but  they 
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they  would  not  leap  into  the  well,  because  they  could  not 
get  out  again."  p.  2044. 

"  Peace. 

**  King  James  was  pictured  going  easily  down  a  pair  of  stairs, 
and  upon  every  step  there  was  written,  peacey  peacey  peace. 
The  wisest  way  for  men  in  these  times  is  to  say  nothing." 
p.  2062. 

"  Power. 

**  They  that  govern  most  make  least  noise.  You  see  when 
they  row  a  barge,  they  that  do  drudgery  work  slash,  and 
puffy  and  sweat,  but  he  that  governs  sits  quietly  at  the  stem 
and  scarce  is  seen  to  stir."  p.  2057. 

"  Predestination. 

*'  They  that  talk  nothing  but  predestination,  and  will  not 
proceed  in  the  way  of  heaven  till  they  be  satisfied  on  that 
pointy  do  as  a  man  that  would  not  come  to  London,  unless  at 
his  first  step  he  might  set  his  foot  on  the  top  of  Paul's."  p.  2062. 

"   Wife. 

'*  Tis  reason  a  man  that  will  have  a  wife  should  be  at  the 
charge  of  her  trinkets  and  pay  all  the  scores  she  sets  on  him. 
He  that  will  keep  a  monkey  should  pay  for  the  glass  he 
breaks."  p.  2028. 

«  Wisdom. 

"  Wise  men  say  nothing  in  dangerous  times.  The  lion  you 
know  called  the  sheep  to  ask  her  if  his  breath  smelt.  She 
said.  Aye.  He  bit  off  her  head  for  a  fool.  He  called  the 
wolf  and  asked  him  :  he  said,  No.  He  tore  him  in  pieces  for 
a  flatterer.  At  last  he  called  the  fox,  and  asked  him :  Truly 
he  had  got  a  cold,  and  could  not  smelL'  "  p.  2078. 

'\  Words. 

*•  Words  must  be  fitted  to  a  man's  mouth.  It  was  well  said 
of  the  fellow  that  was  to  make  a  speech  for  my  lord-mayor, 
he  desired  to  take  measure  of  his  lordship's  mouth." 


DIGEST  OF  CASES. 


In  OUT  first  Number,  we  experienced  some  difficulty  in  keepmg  the  R^  Property 
Division  of  the  Digest  distinct.  We  have  therefore  omitted  it  in  the  present 
Number,  and  real  property  cases  are  ranged  under  the  general  heads  of  Common 
Law  and  Equity. 

'The  Common  Law  Digest  below  comprises  the  two  last  numbers  of  Bamewall  and 
Cresswell's ;  the  two  last  numbers  of  Bingham's  ;  and  the  last  number  of  Moore 
and  Payne's,  Reports.  Our  work  -therefore  now  includes  all  the  reported  cases 
decided  in  the  King's  Bench  and  Common  Pleas,  since  the  beginning  of  Michael- 
mas Term,  1827. 

The  Equity  Division  comprises  the  last  numbers  of  Russell's,  Simon's,  Younge  and 
JerviA'^Reports,  and  the  last  number  of  Dow's  Pari.  Cases. 

No  Bankruptcy  Reports  have  appeared  since  the  publication  of  our  first  Number  ; 
neither  have  Manning  and  Ryland  published  a  fresh  number  of  their  Reports. 


COMMON  LAW. 

ACCOUNT  STATED. 

In  an  action  by  the  assignees  of  a  bankrupt,  evidence  that  the  defendant  * 
on  his  examination  before  the  commissioners  admitted  the  receipt  of  a 
snm  of  money  on  account  of  the  bankrupt,  Will  not  support  a  count 
on  an  account  stated  with  the  assignees  as  such.  And,  per  Littledale 
J.,  a  disclosure  by  compulsion  can  never  be  considered  as  an  account- 
ing. —  Tucker  v.  Barrow,  7  B.  &  C.  623. 

ACT  OF  PARLIAMENT. 

1.  A  private  act  empowering  a  company  to  break  up  the  soil  and  pave- 
ment of  roads,  highways,  footways,  &c.  with  a  proviso  that  they  should 
not  enter  private  property  without  the  consent  of  the  owner,  does  not 
authorize  them  to  dig  up  the  soil  in  the  field  of  an  individual,  through 
which  there  was  a  public  footway,  without  his  consent ;  the  liberty 
given  applying  merely  to  footways  where  there  is  no  private  owner  of 
the  aon.—Sealei  v.  Pickering,  4  Bing.  448.  S.  C.  I  M.  &  P.  195. 

3.  An  act  establishing  a  canal  company  limited  their  profits  to  8  per 
cent,  and  directed  that,  in  order  to  compute  the  profits,  an  annual  ac- 
count of  the  charges  and  expenses  of  maintaining  and  using  the  canal 
should  be  made  up  and  laid  before  the  justices  at  quaiter' sessions 
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who  Here  authorised  to  reduce  the  rates  when  the  profits  exceeded 
8  per  cent^  The  company  after  the  completion  of  the  canal  expended 
a  sum  of  money  in  widening  and  deepening  a  particular  part  of  it 
which  the  justices  refused  to  allow  ;  but  the  court  held  that  as,  from 
the  words  of  the  act,  the  improvement  of  the  canal  was  evidently  in 
the  contemplation  of  the  legislature,  and  the  deepening  and  widening 
afibrded  new  facilities  for  using  it,  the  expenses  of  the  alteration 
were  to  be  considered  as  expenses  of  using  ;  and  a  certiorari  issued 
accordingly  to  remove  the  order  made  by  the  quarter  sessions  for  ex- 
punging the  item.  — Rex  v.  Justice*  of  Glamorganshire,  7  B.  &  C.722. 
3.  In  construing  an  act  of  parliament  the  language  of  the  whole  act  is 
to  be  attended  to,  and  the  meaning  of  the  legislature  collected  from 
it.    Thus  where  a  lease  made  under  the  authority  of  an  act  of  parlia- 
ment contained  a  proviso  for  re-entry  in  case  the  lessee  should  neg- 
lect to  bring  a  certain  quantity  of  coals  to  C.  and  sell  them  at  a  cer- 
tain price ;  and  a  subsequent  act  enacted  that  the  lessee  might  sell  his 
coals  brought  to  and  deposited  at  G.  or  ae  any  other  place  near  thereto 
to  be  used  as  a  repository  for  coals  instead  thereof  ni  a  certain  increased 
price ;  Held,  that  though  the  last  act  did  not  expressly  authorise  the 
lessee  to  change  the  place,  the  intention  of  the  legislature  so  to  au- 
thorise him  was  clear  and  no  forfeiture  was  incurred  by  changing  it. 
It  was  also  decided,  that  where  a  lease  is  granted  under  an  act  of 
parliament  which  provides  for  the  re-entry  of  the  lessor,  it  is  unneces- 
sary to  introduce  into  the  lease  a  clause  of  re-entry  in  the  same  event; 
and  that  if  it  is  the  intention  of  the  legislature  to  control  the  lease,  a 
proviso  therein  for  re-entry,  not  corresponding  with  that  in  the  act,  is 
void.  —  Doe  dem.  By  water  v.  Brandling^  7  B.  &  C.  643. 
4.  In  an  action  to  recover  a  bill  of  costs  for  soliciting  an  act,  whereby  it 
was  directed  that  the  costs  should  be  paid  out  of  the  tolls;  Held,  that 
■    no  action  lay  against  the  commissioners  appointed  under  the  act, 
unless  it  could  be  shown  that  tolls  had  been  collected  to  the  amoaut 
of  the  demand.—  Andrews  v.  Dally ^  4  Bing.  666^ 

ADMINISTRATOR. 

An  action  at  law  cannot  be  maintained  for  a  distributive  share  of  an  in- 
testate's property  either  against  the  administrator,  or  against  the 
executor  of  the  administrator,  although  he  has  expressly  promised  to 
pay,  there  being  no  consideration  to  support  such  promise.  —  Jones  v. 
jr(ifiner,7B.&C.542. 

AFFIDAVIT. 

An  affidavit  of  the  caption  of  a  fine  taken  before  a  British  consul  abroad 

is  insufficient  —  Ex-parte  Lady  Hutchinson^  4  Bing.  006. 
And  see  Practice,  7.  13.  16. 

AMENDMENT. 

A  general  verdict  in  a  cause  commenced  in  the  G.  P.  was  given  for  the 
plaintiff,  the  declaration  coataining  several  counts  and  the  evidence 
applying  to  all.    Some  of  the  coants  being  bad  in  law,  arror  was 
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brought  in  tk*  K.  B.  and  tfie  judgment  rtrened.  Hie  oonrtof  C.P. 
after  argument  in  error,  amended  ike  po$tea,  and,  after  tbe  reveraaly 
amended  tbe  jadgment  roU  remainibg  in  that  conrt  bj  the  amended 
poMtea,  Tke  qmestioa  Ua  tiie  eourt  waa,  wbetker  tbey  were  boaiid  to 
amend  tke  reoord  by  tbe  amended  record  of  the  C.  P.  and  per  BaiUy 
J.  "  There  being  a  difference  of  opinion,  we  think  it  right  to  state 
the  facts  upon  the  record,  that  a  conrt  of  error  may  consider  whether 
the  amendment  we  have  ordered  ought  to  be  made  or  not  I  forbear 
giring  any  opinion.'^  —  Meltish  v.  Richardson,  7  B.  &  C.  819. 

ANNUITY. 

Where  the  grantor  of  an  annuity  becomes  bankrupt,  tbe  value  of  tke 
annuity  must  be  ascertained  by  commissioners  before  a  surety  can 
be  sued  for  the  arrears  by  the  grantee,  although  the  annuity  was 
granted  and  the  bankruptcy  took  place  previously  to  the  1st  Sept. 
1825,  (the  time  when  the  present  bankrupt  act  took  effect.) —  BeU  v. 
Bilton,  4Bing.  615, 

APOTHECARY.    See  Surgeon* 

APPEAL.    See  Footway;  Mandamus. 

ATTORNEY. 

1.  The  business  of  an  attorney  is  a  profession,  not  a  trade ;  and  a  person 
who  serves  under  articles  of  clerkship,  is  not  an  apprentice  within 
the  popular  meaning  of  that  term.  Therefore  where  by  custom  all 
persons  who  had  served  a  seven  years'  apprenticeship  there  were  enti- 
tled to  be  admitted  free  burgesses  of  a  corporate  town,  held  that  ser- 
viee  intk  an  attorney  was  «at  within  the  eustom.  -^  Tht  King  v.  Corp. 
(ff  Dm$€$ier»  7  B.  &  C.  630. 

2.  An  attorney  suing  as  a  coflMno*  person  (by  Unihit)  loses  the  privilege 
of  retaining  the  venue  in  Middlesex.  The  venoe  having  been 
changed  ou  the  common  affidavit,  a  rule  for  bringing  it  back  was 
therefore  discharged. — Moutuey^  v.  Watson^  7  B.  &  C.  Q83> 

3.  An  attsffney's  authority  ends  on  signing  inal  judgment.  Thus, 
where  a  party  in  oustsdy  for  a  judgment  debt  was  brenght  up  to  be 
discharged  under  the  Lords'  act.  Held,  that  liie  attorney  who  had 
eonducted  tke  canse  could  not  sign  the,  note  of  allowanos  o»  behalf  of 
tke  detaining  creditor  without  a  apecM  power  of  attorney. — Maeh^aik 
V.  £//u,4Bing.  ^8. 

And  see  PaAcriCB,  15. 

BAIL. 

Bail  are  not  rendered  inadmissible  by  becoming  so  at  the  request  of  the 

defendant's  attorney,  unless  indemnified  by  him. — Hunt  v.  Biaquire, 

4Bing.  588. 
And  see  Pbacticb,  14;  Erbor. 
BANKRUPT. 
1.  Tke  goods  of  a  bankmpt  were  seined  on  the  same  day  on  which  he 

obtained  bis  certiAcale,  but  tke  priority  did  not  a^^ar.    Tbe  defendant 
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i  paid  the  debt  and  costs  into  court  under  a  judge's  order,  and  moYed 
the  court  The  court  refused  to  relieve  on  motion,  and  it  was  doubted 
whether  an  muditA  querelA  would  lie,  and  whether  the  goods  of  the 
bankrupt  were  protected  as  well  as  his  person,  by  6  Geo.  4.  c.  16. 
s.  121.  ^Htmsim  t.  BUkey,  4Bing.  403.  S.  C.  I  M.&P.  261. 

2.  A  bill  of  sale  given  voluntarily  to  a  debtor,  by  a  trader  who  knew 
himself  to  be  in  such  a  situation  as  that  a  bankruptcy  would  in  all 
human  probability  follow,  is  an  act  of  bankruptcy,  and  in  such  a  case 
it  is  properly  left  to  the  jury  to  say  whether  the  giving  the  bill  of 
sale  was  a  voluntary  act  and  done  in  contemplation  of  bankruptcy. — 
Gihbins  v.  PhiUipt,  7B.&C.  529. 

3.  The  commissioners  have  no  authority  to  commit  a  witness  for  not 
giving  a  satisfactory  answer  to  an  immaterial  question,  though  tfab 
witness  was  evidently  unwilling  to  make  a  full  disclosure.  He  was 
asked  what  he  helUffedihe  intention  of  the  bankrupt  to  be  in  coming  to 
his  (the  witness's)  house  on  a  particular  occasion ;  to  which  the  wit- 
ness replied,  **  that  he  did  not  know  what  to  say,"  and  would  give  no 
other  answer. — Ex-parie  Baxter ,  7  B.  &  C.  673. 

4.  A  commission,  issued  before  a  former  commission  against  the  same 
party  has  been  disposed  of,  is  void ;  and  a  bankrupt  is  not  entitled  to 
his  discharge  on  the  ground  that  he  had  x)btained  his  certificate  under 
such  second  commission,  although  issued  against  him  after  the  debt 
for  which  he  was  arrested  had  been  incurred.  —  TiU  v.  WiUony  7  B.  &  C. 
684. 

5.  A  sheriff  taking  goods  in  execution  after  an  act  of  bankruptcy  but 
before  a  commission  issued,  and  without  notice  of  the  bankruptcy,  is 
liable  in  trover.  SemUe  that  he  is  not  liable  in  trespass. — Price  v. 
HeUgar,  4  Bing.  697. 

6.  By  6 Geo.  4.  c.  16.  s.  8.  it  is  enacted,  that,  if  any  trader  shall  after  a 
docket  struck  against  him  pay  to  the  person  or  persons  who  struck 
the  same,  money,  or  give  any  satisfoction  or  security  to  such  person 
by  way  of  preference,  any  commission  issued  upon  such  docket  shall 
be  supersedable  at  the  discretion  of  the  chancellor,  and  the  party  re- 
ceiving the  same  shall  forfeit  his  debt  and  be  liable  to  refund.  In  an 
action  by  the  assignees  under  a  second  commission  for  goods  delivered 
under  the  circumstances  contemplated  by  the  section;  Held,  that  an 
affidavit  made  by  the  defendant  for  the  purpose  of  suing  out  the  former 
commission,  and  stating  the  bankruptcy,  was  as  against  him  sufficient 
proof  of  the  bankruptcy.  —  Ledbetter  v.  Salt,  4  Bing.  623. 

And  see  Account  Stated.    Costs;  Annuity. 

BILL  OF  EXCHANGE. 

1.  Bills  given  for  the  price  of  goods  to  the  vendor,  negociated  by 
him,  but  subsequently  returned  and  remaining  in  his  hands  unsatis- 
fied, will  not  prevent  the  vendor  from  recovering  on  a  count  for  goods 
sold.—  Burden  v.  Halton,  4  Bing.  464.  S.  C.  1  M.  &  P. 223. 
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2.  K.  and  Co.  were  the  bankers  of  A.  and  held  securities  for  any  balance 
that  might  become  due  from  him  to  them  for  cash  advanced,  or  on 
bills  drawn,  indorsed,  or  accepted,  by  him.  K.  and  Co.  received  from 
a  customer  bills  drawn  by  E.  H.  and  Co.  upon,  and  accepted  by  A. 
A.  became  bankrupt,  and  E.  H.  and  Co.  entered  into  a  deed  of  com- 
position with  their  creditors  to  which  the  assignees  of  A.  and  K.  and 
Co(  were  parties.  The  deed  recited  that  the  provisions  proposed 
should  be  accepted  by  the  creditors  of  E.  H.  and  Co.  in  full  satisfac- 
tion, as  well  against  them  as  against  the  estate  of  A.  in  respect  of  the 
bills  of  exchange  on  which  E.  H.  and  Co.  and  A.  were  Uable.  By  a 
clause  in  the  deed  all  such  bills  were  to  be  delivered  up  to  trustees, 
and  K.and  Co.delivered  them  accordingly;  but  afterwards  received  them 
back  and  held  them  when  the  action  was  brought.  The  action  was  by 
the  assignees  of  A.  to  recover  such  balance  of  the  proceeds  of  the 
aecnrities  deposited  by  A.  with  K.  and  Co.  which  remained  after  paying 
other  demands  of  K.and  Co.  exclusive  of  those  arising  upon  the  bills  in 
question.  But  the  court  held*  that  notwithstanding  the  deed,  K.  and 
Co.  were  entitled  to  retain  the  balance ;  on  the  ground  that  the  liabi* 
lity  of  A.  upon  the  bills  was  not  discharged  by  the  deed.  — MaUhy  v. 
Car#f<itr#,  7B.C.735. 

3.  It  seems  that  there  must  be  a  trading  partnership,  or  an  express  au- 
thority, to  authorise  a  party  to  bind  another  by  accepting  bills  drawn 
for  a  debt  due  from  both.  Thus  where  two  persons  entered  into  an 
agreement  with  a  third  for  the  price  of  crops  and  stock  upon  a  farm  in 
which  the  two  were  jointly  interested ;  and  it  was  stipulated  by  the 
agreement  that  the  price  should  be  paid  part  in  cash  and  part  by  bills 
at  certain  dates ;  and  one  of  them,  on  behalf  of  both,  accepted  bills  not 
drawn  according  to  the  terms  of  the  agreement :  Held,  that  the  other, 
having,  on  hearing  of  the  acceptance,  objected  to  it,  was  not  bound 
thereby. — Greemlade  v.  Dower,  7  B.  &  C.  636. 

4.  A  bill  of  exchange  became  due  and  was  dishonoured  on  Saturday. 
The  post  to  the  place  of  residence  of  the  drawer  went  out  at  half  past 
nine  in  the  morning.  Held,  that  a  letter  sent  by  the  Tuesday  morn- 
ing post  was  good  notice,  tlie  holder  being  entitled  to  the  whole  of 
Monday  to  write  it ;  but  the  plaintiff's  clerk  having  merely  sworn  that 
he  had  copied  the  letter  and  that  it  was  sent,  and  not  stating  by  whom 
it  was  put  in  the  post,  the  evidence  was  held  insufficient  ^^Hawkes  v. 
Salter,  4Bing.  715, 

5.  The  holder  does  not  discharge  the  drawer  by  giving  time  to  the  ac* 
ceptor,  unless  during  the  time  given  the  right  to  sue  is  suspended. 
Thus,  where,  in  consideration  of  a  promise  not  in  writing  by  the  exe- 
cutor of  the  acceptor,  to  pay  the  amount  out  of  his  private  funds,  the 
holder  promised  not  to  sue :  Held,  that  the  promise  of  the  executor 
not  being  in  writing  was  void,  and  that  there  was  no  consideration 
for  the  promise  by  the  plaintiff  to  give  time ;  and  the  right  to  sue  not 
being  suspended,  the  drawer  was  not  discharged,  although  time  waa 
actually  given.  —  Philpot  v.  Brimnt,  4Bing.  717. 


384  Digest  of  Cases. 

BONA  NOTABILIA. 

An  act  for  making  a  oarigable  canal  provided  tliat  the  aharea  should 
be  personal  property,  and  by  a  subsequent  act  it  was  provided,  that 
the  company  should  nominate  a  clerk  and  keep  aoooonts,  &c  No 
place  was  named  in  the  act,  but  the  transfers  were  made  and  the  office 
kept  at  Birmingham.  Held,  that  the  right  to  a  share  was  to  be  con- 
sidered as  locally  situate  there  for  the  purpose  of  probate,  and  the 
court  granted  a  mandtanus  to  compel  the  company  to  register  a  probate 
obtained  of  the  consistorial  court  of  Litchfield  and  Coventry,  and  to 
acknowledge  the  executor  as  proprietor  of  the  share  of  the  deceased 
--Ex^art€  Home,  7  B.  &  C.  632. 

CANAL.    See  Act  op  Parliament,  3. 

CARRIER. 

In  an  actipn  for  an  ii^ury  to  goods  by  negligence,  it  was  proved  that 
the  captain  of  the  steam  vessel,  in  which  the  goods  were  to  be  con- 
veyed, had,  as  was  usual,  pumped  the  water  into  the  boiler  the  night 
before  starting,  and,  it  being  winter,  the  pipe  was  cracked  by  the 
cold,  and  the  water  escaping  had  caused  the  injury  complained  of. 
The  jury  having  found  that  it  was  negligence  in  the  captain  to  have 
the  pipe  exposed  without  any  precaution  to  prevent  the  action  of  the 
cold  upon  it,  and  that  the  accident  could  not  be  looked  upon  as  the 
act  of  God,  the  court  refused  to  disturb  the  verdict. — SiordetY.  Hdl, 
4Bing.607. 

CERTIFICATE.    See  Settlement,  4. 

CHARTER    See  Corporation. 

CHARTER  PARTY. 

A  party  in  whose  hands  a  cargo  is  placed  by  the  consigBees,  and  who 
agrees  in  writing,  to  put  himself  in  every  respect  in  the  place  of  the 
charterer,  is  liable  to  the  owner  for  demurrage  at  the  rale  ^>ecified  in 
the  charter  party ;  and  a  letter  in  which  such  party,  after  mentioning 
that  ^e  ship  had  been  placed  in  his  hands  for  sale,  engagee  to  stand 
in  the  place  of  the  diarterer,  is  sufficient  to  satisfy  the  statute  of 
frauds.—  Benson  v.  Hippins,  4  Ring.  456.  S.  C.  1  M.  &P.  346, 

CHURCHWARDEN.    See  Settlement,  4. 

COMMITMENT. 

A  commitment  under  the  99  &  40  Geo.  3.  c.94.  s.d.  merely  following 
the  words  of  the  statute,  and  stating  that  the  party  committed  had 
been  discovered  and  apprehended  under  circumstances  that  denote  a 
derangement  of  mind,  and  a  purpose  of  committing  a  crime,  (that  is 
to  say),  an  assault  and  breach  ofihe  peace,  for  which  if  committed  he 
would  be  liable  to  be  indicted,  and  ordering  him  into  custody  as  a 
dangerous  person,  suspected  to  be  insane,  was  held  sufficient,  without 
naming  the  person  against  whom  the  assault  was  meditated :  for  it  is 
not  to  be  construed  strictly  as  a  warrant  of  execution.  —  The  Kin§  v. 
<?oiirisy,7B.&C.009. 

And  see  Bankrupt,  3. 
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CONTRACT. 

1.  In  an  action  of  aasnmpsit  for  not  fulfilling  a  contract  to  take  a  house,  the 
following  points  were  decided.  1.  That  where  an  ofier  is  n»ade,  and 
a  certain  time  allowed  for  a  definitive  answer,  the  party  niaking  it  may 
retract  at  any  time  before  the  ofier  is  accepted,  for  one  party  cannot 
be  bound  without  the  other.  S.  That  the  offer  being  to  take  upon 
certain  terms,  '^  possession  to  be  given  on  or  before  the  2^h  July  ;'' 
an  intimation  from  the  other  party,  that  he  agreed  to  the  terms,  and 
would  give  'possession  on  the  1st  August  does  not  amount  to  ap  ac- 
ceptance on  account  of  the  difiierence  as  to  the  time.  3.  That  where 
the  declaration  stated  the  vendor  to  be  entitled  to  a  term  of  32  years 
under  a  contract  with  A. ;  and  the  vendor,  in  fact,  had  only  a  term  of 
12  years  in  the  premises,  and  had  merely  entered  into  a  verbal  con- 
tract with  A.  for  a  further  term,  the  variatice  was  fetal.  — RoutUdge  v, 
G^ranf,  4  Bing.  063. 

%  A  party  engaging  to  procure  a  policy  of  itisuraaee  on  goods,  with 
names  to  thg  stttUfmctiim.  of  the  poraons  iuittreti,  such  person  paying  the 
premium,  is  entitled  to  recover  the  premium « though  the  insurance 
was  effected  without  certifying  the  nances  of  the  insurers  to  the  in* 
sured,  and  although  the  ship  as  well  as  the  goods  were  included  in  the 
policy ;  the  insured  not  objecting  to  the  insurers,  and  the  voyage  hav- 
ing been  completed  in  safety.  ^^  Dixon  v.  HoviU,  4  Bing.  065. 

COPYRIGHT  ACT. 

A  part  of  a  work  published  separately  and  before  the  completion  of  the 
whole,  is  not  demandable  by  the  public  bodies  mentioned  in  the  64 
Greo.  3.  c.  156.  s.  2.  the  words  of  the  act  being  '*  the  whole  of  every  book 
and  every  volume  thereof."  —  British  Museum  v.  Payne,  4  Bing.  640. 
(In  the  Exchequer  Chamber.) 

CORPORATION. 

1.  The  company  of  tobacco-pipe  makers  was  incorporated  by  a  charter  of 
Charles  II,,  authorising  them  to  elect  wardens,  &««  and  to  make  bye- 
laws  for  the  government  of  the  society,  and  every  person  using  the 
trade  in  England.and  Wales.  Held,  1.  That  tl^pugh  incompetent  to 
bind  all  persons  in  the  kingdom,  the  company  might  make  bye-laws 
to  bind  its  own  members.  2,  That  the  charter,  by  fixing  the  place  of 
meeting  at  London  or  Westminster,  or  within  three  miles  thereof,  suf- 
ficiently established  local  limits  for  the  corporation.  3.  That  a  bye- 
law  imposing  a  fine  on  officers  of  the  society  for  not  attending  was 
valid.  4.  That  a  bye-law  imposing  a  fine,  on  any  person  chosen 
warden,  and  refusing  the  office,  was  good,  and  that  the  words  any 
person  were  to  be  understood  as  applicable  merely  to  any  person 
eligible  by  the  terms  of  the  charter.  5.  That  a  bye-law,  requiring 
certain  quarterly  payments  from  every  freeman,  was  invalid ;  it 
not  appearing  that  the  tax  was  called  for  by  the  necessities  of  the 
company. — Company  ofTohaeeo  Pipe  Mahers  v.  Woo<trtjff'e,7B'^C. 
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2.  There  is  no  settled  mode  of  accepting  a  charter  ;  and  where  the  ma- 
jority of  those  to  whom  a  charter  was  addressed  had  signed  a  written 
declaration  of  assent  to  it,  this  was  held  sufficient  A  corporate  meet- 
ing is  not  necessary.  The  stat.  9  Anne  c.  20.  s.  8.  does  not  prevent 
the  king  from  appointing  to  the  office  of  mayor,  under  a  new  charter, 
a  person  who  had  filled  the  office  for  the  preceding  year  under  the 
old  charter.  It  seems  that  the  misconduct  of  the  corporation  in  not 
keeping  up  an  efficient  governing  body  hy  election,  in  case  of  vacancy, 
is  a  good  ground  of  dissolution  by  quo  warranto,  —  Rex  v.  Htufhes, 
7B.&C.708. 

And  see  Plbaoino,  8. 

COSTS. 

The  costs  of  a  cause  do  not  constitute  a  debt  till  judgment  is  signed. 
Therefore  where  the  plaintiff  was  nonsuited  before,  but  judgment  was 
not  signed  till  after  his  bankruptcy,  the  court  held,  that  the  defendant's 
costs  were  not  proveable,  and  therefore  not  barred  by  the  certificate. 
—  Haswell  v.  Thorogood,  7 B.&  C.  705. 

And  see  Practice,  11. 15.    Act  op  Paruambnt,  4.  i 

COVENANT. 

1.  In  a  lease  containing  a  stipulation  for  the  payment  of  a  net  annual 
rent,  a  covenant  to  pay  land-tax  and  sewerVrate  is  to  be  considered 
a  common  and  usual  covenant ;  and  a  proviso  contained  in  six  leases 
out  of  ten  of  the  same  description  of  property,  is  also  to  be  deemed 
common  and  usual.  Thus,  a  party  having  entered  into  an  agreement 
for  the  purchase  of  the  lease  of  a  public  house  described  in  the  agree- 
ment, as  held  by  the  plaintiff  at  a  certain  net  annual  rent  under 
common  and  usual  covenants ;  Held,  in  an  action  against  the  purchaser 

.  for  refusing  to  complete  his  contract  on  the  ground  that  the  lease  did 
not  correspond  with  the  description,  that  a  lease  containing  a  cove^ 

'«-  nant  to  pay  the  land  tax,  sewers-rate,  and  all  taxes,  besides  the 
rent  specified,  and  a  proviso  for  re-entry  by  the  landlord,  if  any  busi- 
ness but  that  of  a  victualler  should  be  carried  on  in  the  house,  was 
within  the  description,  it  being  proved  that  a  similar  proviso  was 
contained  in  six  leases  of  public  houses  out  of  ten.  -^  Bennet  v.  Wo^ 
nacA,7B.&C.627. 

And  see  Pleading,  9. 

DISCONTINUANCE.    See  Practice,  9. 

DISTRESS.    See  Joint-tenant. 

EJECTMENT. 

The  plaintiff  declared  amongst  other  things,  for  twenty  tenements,  which 
was  assigned  for  error  in  the  K.  B.  it  being  objected  that  the  word 
tenement  included  things  incorporate.  On  the  cause  coning  on  for 
argument,  the  court  of  K.  B.  directed  an  application  to  the  C.  P.  who 
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allowed  the  record  to  be  amended  by  itriking  out  the  words  *'  twenty 
tenementi."—Do€  v.  Dybally  1 M.  &P.  330. 

ERROR. 

Bail  in  .error  under  6  Geo.  4.  c.96.  are  required,  although  the  error  is 
manifest  on  the  record,  if  merely  an  objection  of  form.  The  error  in- 
tended to  be  assigned  was  the  want  of  an  original  writ. —  Wadsworth  ▼.' 
Gibson,  4Bing.&72, 

ESCAPE. 

The  officer  to  whom  process  is  directed  is  liable  for  his  prisoner,  though 
placed  by  him  under  the  charge  of  a  licensed  keeper  of  a  lock-up 
house  who  suffers  the  prisoner  to  go  at  large.  Nor  does  it  constitute 
a  defence  to  an  action  for  an  escape,  that  the  party  arrested  appeared 
and  tendered  sufficient  bail  for  himself,  the  practice  of  the  mayor's 
court  in  which  he  was  sued  being  that  bail,  if  put  in,  must  be  put  in 
for  all  the  defendants,  or  none ;  for  per  Cur.  it  was  the  duty  of  the 
officer,  on  bail  being  rejected,  to  have  taken  the  party  back  to  the 
lock-up  house  instead  of  permitting  him  to  go  at  large.  — De  Vaux  v. 
iS'eire//,  1M.&P.216. 

EVIDENCE. 

1.  A  judgment  must  be  proved  by  an  examined  copy  of  the  record. 
Thus,  in  an  action  against  an  attorney  for  negligently  suffering  judg- 
ment by  default  to  be  signed  against  his  client,  on  which  final  judg- 
ment was  signed  and  execution  issued :  Held,  that  proof  of  the  entry 
of  the  judgment  by  default  in  the  prothonotary's  book,  and  of  the  in- 
quisition by  the  prothonotary's  allocatur,  were  not  sufficient  evidence 
of  the  judgments. — Godefray  v.  Jtiy,  1 M.  &  P.  236. 

2.  In  an  action  on  the  case  for  an  injury  sustained  from  being  knocked 
down  by  a  horse  rode  by  A.,  it  was  proved  that,  when  the  accident 
happened,  A.  was  going  on  the  defendant's  business,  that  the  horse 
was  taken  from  a  stable  which  was  jointly  occupied  by  the  defendant 
and  another,  and  that  the  defendant  had  refused  to  tell  to  whom  the 
horse  belonged.  Held,  sufficient  to  warrant  the  jury  in  giving  a  ver- 
dict against  the  defendant,  and,  a  new  trial  was  refused. — Goodnum  v. 
ifffifi^^//,  1M.&P.241. 

3.  In  an  action  against  the  sheriff  for  a  wrongful  seizure,  it  is  sufficient 
to  prove  the  warrant  issued  by  the  under-sheriff,  under  the  sheriff's 
seal  of  office,  and  the  writ  of  execution  need  not  be  proved. — Gibhitu 
V.  Phillipsy  7  B.  &  C.  535.  note. 

4.  In  a  settlement  case,  the  appellant's  counsel  being  about  to  show  upon 
the  cross-examination  of  the  pauper,  that  he  had  acquired  a  settle- 
ment by  renting  and  occupying  a  tenement,  it  was  objected  that,  the 
contract  for  the  tenement  being  in  writing,  parol  testimony  was  not 
admissible.  The  quarter  sessions  admitted  the  objection,  but  the  court 
of  K.  B.  overruled  their  decision ;  holding,  that  the  fact  of  tenancy 
and  the  value  of  the  tenement  might  be  proved  by  parol.  —  The  King 
V.  Inhabitants  of  Kingston,  7  B.  &  C.  611. 
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6.  The  pauper  proved  that  he  had  been  bosnd  by  an  iadeatiire  of  appren- 
ticeship, and  served  under  it  for  the  whole  term  ;  and  that  when  his 
apprenticeship  expired,  he  asked  his  master  for  the  indenture,  who 
said,  that  it  was  with  the  overseers  of  L.  The  parish  officers  proved, 
that  the  indenture  could  not  be  found.  Held^  that  proof  of  tiio  de- 
claration of  the  master,  though  at  the  time  a  rated  inhabitant  of  the 
appellant  parish,  was  inadmissible,  as  he  might  have  been  called ; 
and  that  parol  evidence  of  the  indenture  could  not  be  received, — T%€ 
King  v.  Inhabitants  of  Denio,  7  B.  &  C.  625. 

6.  The  plaintiff  and  defendant  had  agreed  by  parol  to  abide  by  the  terms 
of  a  lease  granted  by  the  plaintiff  to  a  third  person.  Held,  that  this 
lease  not  being  stamped,  could  not  be  read  in  evidence  in  the  present 
action.  —  Turner  v.  Power,  7  B.  &  C.  626. 

7.  The  issue  being,  whether  a  certain  messuage  was  situate  within  a 
chapelry,  a  person  occupying  rateable  property  within  the  chapelry  is 
competent  to  prove  the  affirmative.  It  was  held,  that  the  case  was 
within  the  59  Geo.  9.  c.70.  and  that,  no  evidence  being  given  as  to 
the  liabilities  and  rights  of  the  inhabitants  of  the  chapelry,  the  deci- 
sion must  have  been  the  same  at  common  law,  as  the  objecting  party 
is  bound  to  shew  an  interest  in  the  witness  objected  to. — Marukn  v. 
.$l«iH/i4tf,7B.&C.81d. 

S.  A  woman  is  competent  to  give  evidence  for  a  man  witii  whom  she  is 
cohabiting,  though  passing  by  his  name  and  held  out  to  the  worid  as 
huvnfe.^^Boithewsr,  GalindOyHBvag,  610. 

9,  In  trover  for  a  barge,  plaintiff  claimed  under  A.  and  defendants,  who 
were  partners,  under  B.  who  was  alleged  to  have  purchased  it  of 
A.  Held,  that  A.  was  rendered  a  competent  witness  for  the  de- 
fendants by  a  release  from  B.  eSome.^Radhumr.  Morris,  4  Bing.  649. 

AndseePRACTics,5,  6;  Account  Stated;  Inspection. 

EXECUTOR. — See  Administrator  ;  Legacy. 

FOOTWAY. 

A  person  appealing  against  an  order  for  stopping  up  a  footway,  must 
state  in  his  notice  of  appeal,  that  he  is  aggrieved^  although  the  local 
act  giving  the  appeal  merely  requires  a  notice  inwriting.-*TA«  King 
V.  Justices  of  Yorkshire,  7  R  &C.678.  But  a  notice  of  appealagainst 
overseers'  accounts  need  not  state  that  the  party  giving  it  was  a  rated 
inhabitant  or  a  party  aggrieved. — The  King  v.  Justites  of  Somersetshire, 
7B.&  C.  581.  note.  In  the  former  case,  the  act  gave  the  right  of 
appeal  expressly  and  exclusively  to  the  party  aggrieved,  in  the  latter 
to  the  party  aggrieved  or  to  any  person  having  a  material  objec- 
tion, &c. 

INSPECTION. 

In  an  action  againsi  the  Marriiall  for  the  eseape  of  a  pfisoaer  who 
had  been  committed  to  his  custody  by  a  writ  of  habeas  corpus,  the 

>  This  is  contraiy  to  the  former  law  upon  the  point.     See  PhiU.  £v,82. 
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Court  g^ranted  a  rule  for  the  plaintiff's  attorney  to  take  a  copy  of  tbc 
writ  and  the  return  indorsed.     Fox  ▼.  Jones,  7  B.  &  C.  732. 

INSURANCE. 

1.  If  a  ship  has  been  once  necessarily  abandoned^  the  owners  may  recover 
for  a  total  loss,  though  she  is  afterwards  recovered  and  brought  into 
port.     Holdsworth  v.  Wise,  7  B.  & C.  791. 

2.  Underwriters  are  responsible  for  the  misconduct  or  negligence  of 
the  captain  and  crew*;  but  the  owner,  as  a  condition  precedent,  is 
bound  to  provide  a  crew  of  competent  skill.  Shore  v.  Bentall,  7  ^& 
C.  798.  note  (b).  ^. 

3.  A  policy  dispensing  with  all  proof  of  interest  is  within  tlie  act  19 
Geo.  2.  c.  37.  s.  1.  which  forbids  assurances  '^  interest  or  no  interest, 
or  without  further  proof  of  interest  than  the  policy,"  and  void.  If 
the  words  of  the  policy  do  not  dispense  with  proof  of  interest,  but 
merely  fix  the  amount,  it  is  a  valued  policy,  and  good.  In  the  present 
case  the  policy,  after  stating  that  the  goods  should  be  valued  at  so 
much,  contained  the  words  ''  That  policy  to  he  deemed  sufficient  proof  of 
interest,"  and  was  therefore  held  to  be  in  effect  an  insurance  interest 
or  no  interest,  —  Murphy  v.  Bell,  4  Bing,  667. 

JOINT  TENANT. 

One  joint,  tenant  may  distrain  for  rent  and  appoint  a  bailiff  for  that 
purpose  without  the  assent  of  the  others.  Semble  that  he  could  not 
do  so  after  an  express  dissent  by  a  co-tenant ;  but  held  that  a  mere 
refusal  to  authorise  the  distress  did  not  amount  to  a  dissent. — Rolin^ 
son  T.  Hofman,  4  Bing.  662. 

JUDGMENT.    See  Evidence,  1. 

JUSTICES. 

Under  the  20  Geo.  2.  c.  19. '  Justices  have  no  jurisdiction  over  disputes 
ai  to  labourers'  wages,  except  in  the  case  of  those  labourers  with 
reference  to  whom  they  have  power  to  make  a  rate  of  wages.  Thus, 
a  person  employed  by  an  attorney  to  keep  possession  under  a  distress 
is  not  a  servant  or  labourer  within  the  meaning  of  the  act. — BranweU 
y.  Penneeh,  7  B.kC.  636. 

LABOURERS.    See  J  usticbs. 

LEGACY. 

Executors  having  accounted  with  the  residuary  legatees,  and  taken  a 
release  from  all,  but  retained  the  share  of  one  by  his  assent :  Held, 
that  an  action  at  law  might  be  maintained  against  them  for  such 
share  as  a  loan,  it  not  being  retained  in  their  character  of  exe- 
cutors, and  the  objection  made,  that  a  legacy  was  not  recover- 
able at  law,  being  therefore  inapplicable.'— G^re^ory  v.  Harmah,  1  M. 
&P.200. 

■  In  the  marginal  note  and  ia  note  (b)  to  p.  537  of  the  Report,  this  statute  it 
enoneously  cited  as  22  Geo.  2. 
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in  London,  to  St  Alhtina. --^  Stiphensm  ▼.  Hart,  4Bing.  476.  S.  C. 

3.  An  inuendo  cannot  extend  the  plain  meaning  of  words.  Therefore 
a  declaration  stating  that  the  defendant,  as  secretary  to  a  certain 
society,  was  accnstomed  to  pnblish  the  names  of  swindlers  and  impro- 
per persons  to  be  proposed  as  members,  and  had  pnbHshed  that  the 
defendant  was  an  improper  person  to  be  proposed  {**  meaning  thereby 
that  the  defendant  was  a  swindler  and  an  improper  person,''  kc.)  was 
held  bad  after  verdict ;  it  not  being  alleged  that  it  was  the  custom 
of  the  society  to  designate  swindlers  by  the  term  **  improper  per- 
sons," &c.  ^—Goldstein  v.  Foss,  4  Bing.  489.  S.  C.  1  M.  &  P.  402. 
(In  the  Exch.  Chamber.)   ' 

4.  In  a  declaration  for  an  escape,  it  was  held,  on  special  demurrer,  to 
be  sufficient  to  state  that  the  writ  was  duly  marked  or  indorsed  for 
bmil ;  and  that  an  averment  of  an  affidavit  of  debt  having  been  made 
was  unnecessary. — Wilcoxon  v.  Nightingale ,  4  Bing.  501.  S.  C.  1  M.& 
P.  279. 

5.  The  Court  refused  to  compel  a  defendant  to  verify  a  plea  of  accord 
and  satisfaction  by  affidavit,  or  to  permit  the  plaiatitf  to  sign  judg- 
ment as  for  want  of  a  plea,  on  the  plaintiff's  affidavit  of  its  falsehood. — 
Smith  V.  BackweU,  4  Bing.  612.  S.  C.  1  M.  &  P.  338. 

[N.B.  According  to  the  report  in  M.  &  P.  Mr.  J.  Park  svd,  that  Ua 
the  future  on  a  motion  for  a  rule  to  plead  several  pleas  the  Court 
would  require  the  substance  of  them  to  be  stated.] 

6^.  A  count  on  a  promise  to  marry,  generally,  is  supported  by  proof  tiut 
defendant  often  said  that  he  would  marry  the  pit.  in  July ;  he  having 
married  another  before  July.  -^PkUUfS  v.  CruiehUy,  I M.  &  P.  219. 

7.  In  debt  on  bond,  the  plea,  after  craving  oyer  of  the  condition,  which 
was  that  A.  should  account  as  collecting  clerk,  averred  that  he  did  ac- 
count. Replication  that  he  received  divers  sums  for  which  he  did  not 
account.  Rejoinder  that  the  sums  mentioned  in  the  replication  were 
three  certain  sums  received  of  B.  and  tiiat  A.  accounted  for  them. 
SurrcrjoindeF  that  the  sums  mentioned  in  the  replication  were  differ- 
ent from  ^ose  mentioned  in  the  rejoinder,  and  concluding  to  the 
country.  On  special  demurrer  the  surrejoinder  was  held  not  to  con- 
tain new  matter  and  rightly  concluded,  and  that  the  replication  was 
sufficient  without  stating  of , whom  the  sums  therein  mentioned  were 
received.— -Cc/oeit  v.  Gordon,  7  B.  &C.  809. 

[N.B.  An  incidental  question  in  this  case  was,  whether  the  obligation 
created  by  such  a  bond^ould  be  discharged  by  notice  that  the  obligor 
would  be  no  longer  accountable,  and  Bayley  J.  intimated  a  very 
strong  opinion  in  the  negative. 

■  Mr.  Bingham  sttttei,  a»  another  «ound,  that  it  did  not  appear  that  the  soci^ 
deteribed  in  3ie  libel  was  the  society  described  in  the  introductory  part  of  the  deda- 
ration.  The  objection  was  made  m  argument,  but  is  not  relied  on  in  die  judg- 
ment. 
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6.  In  a  plea  to  an  information  for  usarpiag  the  office  of  burgess,  it  was 
stated  that  the  corporators  duly  assembled  and  that  the  defendant 
was  elected  by  the  major  part  of  them.  Replication  that  regular 
.  notice  of  the  meeting  had  not  been  given  ;  wbich  was  held  bad  on 
demurrer,  because  it  assumed  that  no  meeting  of  the  sort  could  in 
any  case  be  good  without  notice,  whereas  if  all  had  attended  without 
notice  the  meeting  would  have  been  valid.  The  proper  way  would 
have  been  to  deny  that  the  assembly  was  duly  assembled,  when  all 
the  facts  necessary  to  the  decision  of  the  question  might  have  been 
received  in  evidence. — The  King  v.  Chetwyndy  7  B.  &C.  606. 

9.  In  an  action  of  covenant  by  assignee  of  reversion,  averment  that  the 
lessor  was  seised  (not  stating  of  what  estate)  and  devised  to  plaintiff 
in  fee  was  held,  after  verdict,  a  sufficient  averment  of  title.  —  Harru 
V.  Bevon,  4  Bing.646. 

10.  Declaration  stated  that  defendant  had  contracted  to  carry  the 
plaintiff  from  London  to  Blackheath,  and  had  neglected  his  duty, 
whereby  she  had  been  injured,  &c.  She  was,  in  fact,  to  be  conveyed 
from  the  Elephant  and  Castle ;  but  the  court  held  that  by  London 
was  to  be  understood  not  merely  the  city,  but  so  much  of  the  neigh- 
bourhood also  as  in  common  parlance  was  included  in  the  name,  and 
that  the  variance  was  immaterial ;  particularly  as  the  defendant  had 
inscribed  London  on  his  coach,  though  it  really  went  from  Charing 
Cross  and  did  not  pass  through  the  city. — Diteham  v.CAiW,  4Bing. 
706. 

11.  Where  to  an  action  on  a  bill  of  exchange  the  defendant  pleaded  a 
prolix  demurrable  plea,  which  appeared  a  sham  plea  on  the  face  of  it, 
the  court  on  an  affidavit  of  its  falsehood  ordered  it  to  be  struck  out, 
giving  the  defendant  leave  to  plead  de  novo, — Jones  v.  Studd,  4  Bing. 
663. 

And  see  Practicb  ;  Trespass  ;  Contract. 

POOR  RATE, 

The  statute  17  Geo.  2.  c.3.  s.2.  enacts  that  if  any  overseer  shall  not 
permit  an  inhabitant  to  inspect  the  rate,  such  overseer  shall  forfeit  to 
the  party  aggrieved  the  sum  of  20Z.  In  an  action  against  an  assistant 
overseer  for  the  penalty  under  this  enactment  it  was  held,  1.  That 
a  demand  of  inspection  made  by  the  plaintiff  and  his  attorney  (the 
attorney  not  being  a  parishioner  and  having  explained  to  the  de- 
fendant that  he  acted  for  his  employer)  was  a  valid  demand.  2.  That 
refusal  to  an  inhabitant  constitutes  him  a  party  aggrieved  within  the 
statute,  and  that  it  is  not  necessary  that  he  should  be  actually  injured 
by  the  refusal.  3.  That  a  notice  that  a  rate  would  be  collected  forth- 
with was  a  good  publication,  and  necessarily  implied  allowance  by 
the  justices.  4.  That  a  demand  to  see  '^  the  rate''  was  sufficient, 
there  being  no  other  rate  in  existence  at  the  time.  5.  That  the  re- 
fusal was  complete  though  the  defendant  qualified  it  by. adding, 
'*  Bennet  (the  plaintiff)  may  see  the  books  by  going  to  the  vestry.'' 
6.  That  an  assistant  overseer  is  within  the  statute  of  the  duty  of  pro- 

D  D 
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ducing  tlie  rate  has  been  imposed  upon  him,  bat  the  nature  of  the 
defendant's  duties  not  appearing,  a  new  trial  was  granted  for  the 
purpose  of  ascertaining  them.  On  the  second  trial  the  defendant 
refused,  after  notice,  to  produce  his  appointment,  and  the  judge  (Park 
J.)  having  left  it  to  the  jury  to  infer  from  that  circumstance,  and 
from  his  refusal  to  produce  the  rate,  that  it  was  part  of  the  defend- 
ant's duty  to  produce  it,  they  found  for  the  plaintiff  on  the  counts 
charging  him  as  assistant  overseer.  —  Bennett  y.  Edwards^  7  B.&  C. 
686. 

2.  A  demand  of  inspection  made  upon  an  oversear  in  a  field  of  his  a 
short  distance  from  his  house,  was  held  sufficient,  the  overseer  not 
having  objected  on  the  grotind  of  its  being  inconvenient  to  him  to 
return  home  to  produce  the  rate. — Parker  v.  Edwards,  7B.&  C.  504. 

PRACTICE. 

1.  In  trover  proceedings  may  be  stayed  on  the  delivery  of  part  of  the 
goods,  if  accepted  by  the  plaintiff;  who  by  a  refusal  renders  himself 
liable  to  costs  subsequently  incurred,  if  he  does  not  recover  for  more 
than  the  part  tendered.— ^tfr/e  v.  HolderneUy  4  Bing..402.  S.C.  1  M. 
&P.254. 

2.  The  Stat.  43  Geo.  3.  c.  46.  s.8.  giving  costs  to  parties  arrested  with- 
out probable  cause  for  more  than  is  recovered,  does  not  enable  a 
court,  in  which  the  action  was  not  originally  commenced,  to  inter- 
fere. Thus  where  the  action  was  brought  in  the  Palace  Court  and 
removed  iuto  the  Common  Pleas,  the  court  refused  to  order  such 
costs  to  be  taxed— Costello  v.  Carlett,  4  Bing.  474.  S.  C.  1  M.  &  P. 
316. 

3.  The  court  will  not  relieve  a  party  arrested  in  the  Tower  Liberty 
under  a  capias  without  a  non  omittas  clause.  And  per  Cur.  It  is  for 
those  whose  prerogative  is  invaded  to  complain,  —  BeU  v.  Jacobs, 
4 Bing. 623.  S.C.  1M.&P.309. 

4.  The  court  rescinded  the  rule  to  plead  several  matters,  after  the 
declaration  had  been  amended  twice  and  after  trial,  on  the  ground 
that,  legally  speaking,  the  court  had  been  imposed  upon  in  the  use 
made  of  the  rule,  though  no  unfair  intention  was  imputed. — €hdUf  v. 
Bishop  of  Exeter,  4  Bing.  626. 

6.  In  an  action  for  freight  by  a  ship  owner,  the  court  will  not  grant 
the  defendant  an  inspection  of  the  log  book.  —  RwuUe  v.  Beaumont, 
4  Bing.  637.  S.  C.  1  M.  &  P.  396. 

6.  In  an  action  by  a  shipowner  against  his  broker,  the  latter  is  not  com- 
pellable to  give,  or  permit  to  be  taken,  a  copy  of  a  [letter  touching 
the  employment  of  the  ship« — Rowe  y.  Howden,  4  Bing.  630  n.  (d). 
S.C.  1M.&P.334. 

7.  In  an  action  on  a  bond  by  obligor,  an  affidavit  of  debt  made  by  the 
obligee  and  assignee,  in  which  the  former  swore  that  the  sum  was 
due  upon  the  bond,  and  that  he  had  assigned  it  to  be  the  latter,  who 
swore  that  the  bond  remained  unpaid  and  owing  to  him  as  assignee, 
was  held  sufficient.    The  objection  was,  that  it  was  not  positively 
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stated  that  the  debt  was  due  to  either.  —  Fairman  v.  Farquharson, 
1M.&P.179. 

8.  In  an  action  for  a  libel  contained  in  a  letter  written  in  the  county  of 
B.  the  renne  was  changed  from  London  to  that  county  on  an  affida- 
vit that  the  cause  of  action  arose  there,  it  not  appearing  that  the 
libel  was  published  or  circulated  in  another  county;  and  this,  al- 
though the  declaration  contained  counts  for  slander  which  it  was 
contended  were  not  covered  by  the  affidavit. —  TallaU  t.  Morton, 
1  M.  &  P.  188. 

d.  A  rule  is  necessary  to  discontinue  a  suit,  and  an  averment  in  a  de- 
claration, that  a  suit  was  discontinued  must  be  supported  by  proof  of 
a  rvXe^^Fanskawe  v.  Heard,  I M.  &  P.  191. 

10.  The  sum  demanded  at  the  commencement  of  a  declaration  in  debt 
was  33/.  Plea  that  the  defendant  did  not  owe  the  plaintiff  the  saidsum 
of  1 01.  above  demanded,  jrc:  Plaintiff  signed  judgment  as  for  want  of  a 
plea,  which  the  court  set  aside  without  costs  on  the  ground  that  the 
words  above  demanded  were  sufficiently  precise,  and  that  the  *'  ten 
pounds''  might  be  rejected  as  surplusage. — Edginton  v.  Town,  1  M. 
&P.276. 

11.  A  verdict  was  taken  for  the  plaintiff  with  nominal  damages,  subject 
to  a  reference.  The  arbitrator  found  that  12/.  lOt •  only  was  due  from 
the  defendant,  he  having  been  arrested  for  30/.  Held,  that  the  de- 
fendant was  not  entitled  to  his  costs,  under  the  stat.  43  Geo.  3.  c  46. 
S.3.  (which  gives  costs  in  case  of  arrest  without  probable  cause) 
although  the  sum  found  due  by  the  arbitrator  had  been  tendered  pre- 
vious to  the  commencement  of  the  action. — Bryson  v.  Simeox,  1  M.& 
P.  36^ 

13.  A  mere  irregularity  in  practice  is  not  pleadable,  but  must  be  taken 
advantage  of  on  motion.  Thus  where  in  seufa.  against  bail,  the  re- 
joinder stated  that  the  ca.  ea.  did  not  lie  in  the  sheriff's  office  four 
days  exclusive,  &c.  it  was  held  bad  on  demurrer. — Sandon  v.  Proctor, 
7B.&G.  800. 

13.  An  affidavit  to  hold  to  bail  was  described  in  the  jurat  to  have  been 
sworn  at  the  King's  Bench  Office,  Inner  Temple,  London,  the  7th 
Feb.  1828,  before  Thomas  Chamber,  (not  further  describing  him). 
It  was  objected  that  it  did  not  appear,  that  it  was  sworn  before  a  per- 
son of  competent  authority,  but  the  court  held  it  sufficient —j^owe// 
V.  Wilkini,  7 BMC.rSS. 

14.  The  four  da3rs  before  the  return  day,  during  which  it  is  necessary 
for  the  ca,  #tt.  to  be  in  the  sheriff's  office  in  order  to  charge  the  bail, 
are  to  be  computed  exclusive  of  the  day  on  which  it  is  lodged,  and  of 
the  return  day ;  and  an  intervening  Sunday  is  not  to  be  reckoned  ooui 
of  the  four  days.  —Frnmell  v.  Smith,  7  B.  &  C.  003. 

15.  CoBiB  of  taxing  an  attorney's  bill  are  not  allowed  to  the  client, 
though  a  sixth  is  struck  off,  if  an  action  on  the  bill  is  commenced  be- 
fore the  order  for  taxation  is  obtained.  —  Benton  v.  BuUardf  4  Bing. 
661. 

O  D  2 
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16.  An  affidavit  of  debt  stating^,  « that  the  defendant  was  indebted  to  the 
plaintiff  in  20/.  for  money  lent  on  a  bill  of  exchange  drawn  by  S.  ac- 
cepted by  the  defendant  and  overdue,  [and  unpaid/'  was  held  suf- 
ficient, though  it  was  contended,  that  it  did  not  appear  that  the  money 
was  lent  to  the  defendant,  or  in  what  character  the  plaintiff  claimed. — 
Bennet  v.  Dawson,  4  Bing.  609. 

17.  A  had  been  arrested  at  the  suit  of  B.  a  bankrupt,  whose  name  was 
used  for  form,  and  who  afterwards  dipd.  Administration  was  taken 
out,  and  the  administratrix  and  the  assignees  disclaimed  all  interest  in 
the  action,  but  the  court  refused  to  discharge  A.,  there  being  a  legal 
representative  (the  administratrix)  of  B.  whose  duty  it  was  to  take 
the  responsibility  of  discharging  him  on  herself. — FothergiU  v.  Wal- 
ton, 5  Bing.  711. 

And  see  Attorney  ;  Affidavit  ;  Pleading  ;  Inspection. 

PROBATE.    See  Bona  Notabilia. 

PROMISE  OF  MARRIAGE.    See  Pleading,  6. 

PROMISSORY  NOTE. 

Bankers  agreed  to  allow  a  firm,  consisting  of  two  partners,  to  overdraw 
on  receiving  as  a  collateral  security,  a  separate  note  for  2,000/., 
from  one  who  took  from  the  other  a  note  payable  to  order  for 
1,000/.,  which  was  afterwards  indorsed  to  the  bankers,  but  whether 
before  or  after  the  dissolution  of  the  partnership  did  not  appear : 
'  Held  that  the  partner  by  whom  the  note  for  1,000/.  was  given,  was 
liable  to  the  indorsees  (the  bankers),  though  no  consideration  ap- 
peared but  such  as  might  be  implied  from  the  transaction,  and 
though  they  had  notice  of  the  circumstances  under  which  the  note 
was  given  by  the  defendant — Heywoodv.  Watson,  4  Bing.  496.  S.C. 
1M.&P.268. 

QUO  WARRANTO.    See  Pleading,  8. 

REPLEVIN. 

The  parties  in  replevin,  having  submitted  to  arbitration  without  the 
privity  of  the  sureties.  Held,  thatthe  latter  were  discharged. — Archer 
V.  Hale,  4  Bing.  464.  S.  C.  I M.  &  P.  285. 

2.  Held,  that  after  the  lapse  of  two  years,  without  any  step  being  taken, 
a  replevin  cause  in  the  county  court  was  out  of  court,  and  the  con- 
dition of  the  bond  to  prosecute  without  delay  broken,  though  judg- 
ment of  turn,  pros,  in  the  replevin  suit  had  not  been  signed. — Axford 
v.  Perrett,  4  Bing.  586. 

SCOTCH  DECREE. 

An  action  is  maintainable  in  the  English  courts  on  a  Scotch  decree 
for  the.  payment  of  a  sum  of  money  with  interest,  the  decree  having 
been  given  according  to  the  forms,  and  in  a  cause  within  the  juris- 
diction of  the  Scottish  courts,  and  in  accordance  with  the  general 
principles  of  justice.  The  statute  of  limitations  does  not  begin  to 
run  until  there  is  a  cause  of  action  complete,  and  no  one  has  a  com- 
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plete  cause  of  action,  until  there  is  somebody  lie  can  sue.  In  the  pre- 
sent case  the  defendant  was  sued  as  executor,  and  it  was  held,  that 
the  testator  having  died  abroad  and  nerer  been  suable  in  England, 
the  statute  did  not  begin  to  run  until  the  defendant  undertook  the 
executorship  in  this  country.— i>oic^2a#  y.  Forrest,  4  Bing.  686. 

SET  OFF. 

A  broker  who  effects  in  his  own  name  a  policy  of  insurance  on  goods  in 
which  T.  was  interested,  at  T.'s  request,  but  on  which  he  has  a  lien  in 
respect  of  a  debt  due  to  him  from  T.,  may  set  off  a  loss  thereon  to  an 
action .  brought  against  him  by  the  insurer  to  recover  the  amount  of 
premiums  received  by  the  defendant  as  broker  in  respect  of  other 
policies  subscribed  by  the  plaintiff.    The  objection  was,  that  the  de- 

^  fendant  is  not  entitled  to  set-off  in  respect  of  a  loss,  unless  he  has 
an  interest  in  the  specific  goods  insured. — Davies  v.  Wilkinsoik,  4  Bing. 
673. 

SETTLEMENT. 

A  married  woman  whose  husband  has  been  transported,  resided  with 
her  daughter  for  thirteen  weeks  on  a  property  of  which  she  (the 
mother)  and  her  three  sisters  were  tenants  in  common,  and  which  at 
the  time  of  her  going  to  reside  was  occupied  by  one  of  her  sisters : 
Held,  that  she  was  irremoveable,  and  that  the  sessions  by  quashing 
the  order  as  to  both  mother  and  daughter,  virtually  decided  that  the 
latter  was  within  the  age  of  coverture,  and  therefore  not  rcmoveable 
from  her  mother.— 7^  King  v.  Inhahiiantf  ofBrington,  7  B.  &  C.  646. 

2.  A  renting  for  a  year,  subject  to  a  proviso  for  determining  it  before 
the  end  of  the  year,  is  sufficient  to  satisfy  the  6  Geo.  4.  c.67.,  if  the 
proviso  is  not  acted  upon.  Thus  a  house  was  hired  at  20  g^neas  a 
year,  payable  weekly,  the  tenancy  determinable  by  either  party  by 
three  months'  notice  from  either  quarter  day :  Held,  that  the  pauper, 
by  occupying  and  paying  rent  for  a  year  undei;  this  hiring,  gained  a 
settlement — The  King  r.InhabitanU  of  HerstmonceauXf  7  B.  &  C.  651 . 

3.  Under  the  66  Geo.  3.  c.  139.  s.  11.,  (the  object  of  which  was  to  pre- 
vent parish  officers  from  clandestinely  advancing  premiums),  an  in- 
denture of  apprenticeship,  by  reason  of  which  any  expence  whatever 
is  incurred  by  the  public  parochial  funds,  is  absolutely  void,  and  not 
voidable  merely,  unless  approved  by  two  justices  under  their  hands 
and  seals  ;  and,  if  not  so  approved,  no  settlement  can  be  gained  by  ser- 
viceunder  \X,—TheKing  r. Inhabitants ofStokeDamerily7B%iC* 063. 

4.  A  certificate  under  8&9W.3.  c.30.  s.l.,  (the  purport  of  which  cer- 
tificate.was  an  acknowledgpnent,  that  the  persons  named  in  it  were 
settled  in  the  certifying  pftrish),  purporting  to  be  granted  in  1768,  by 
two  churchwardens  and  two  overseers  was  held  valid,  though  exe- 
cuted by  the  overseers  and  one  churchwarden  only,  and  though  it 
was  proved  that  the  churchwardens  of  that  year  were  sworn  into 
office  after  the  day  of  the  date  of  the  certificate ;  it  being  presumed  in 
favour  of  so  ancient  a  document,  which  had  also  been  treated  as  valid 
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by  the  certifyhig  parish,  that  the  churchwarden  who  execoted  it  had 
been  sworn  before  the  date.  It  was  also  held  bj  Littledale  J.,  that 
the  words  of  the  section  requiring^  the  certificate  to  be  nnder  the 
hands  and  seals  of  the  churchwardens  and  overseers,  or  the  major  part 
of  them,  meant  the  migor  part  of  the  aggregate  body,  and  not  the 
major  part  of  the  OTerseers  alone.  And  Bailey  J.  intimated  an  opi- 
nion that  the  execution  of  a  churchwarden  de  facto  would  be  suf- 
ficient.—TA^  KifUf  V.  Inhabitants  of  WMtekweh,  7  B.  &C.673. 

5.  The  hiring  a  labourer  by  a  farmer  on  a  Sunday  is  not  prohibited  by 
the  Stat  29  Car.  2.  c.  7.  s.  5. ;  and  such  hiring,  for  a  year,  and  service 
under  it  confer  a  settlement.  The  stat  only  applies  to  labour,  busi- 
ness, or  work  done  in  the  exercise  of  a  man's  ordinary  calling.  — The 
King  v.  Inhabitants  of  Whitmash,  7  B.  &  C.  506. 

5.  The  question  being  whether  the  pauper's  father  had  acquired  a  set- 
tlement  by  purchase,  the  consideration  for  which  must  (by  9  Geo.  1. 
c.  7.  s.  5.)  amount  to  30/.  bonA  fide  paid :  Held,  per  Bailey  and  Lit- 
tledale Js.,  that  the  fine  paid  to  the  lord  for  his  concurrence  in*  the 
transfer  of  a  copyhold  property,  was  to  be  deemed  part  of  the  consi- 
deration, but  that  the  charge  paid  by  the  purchaser  to  his  attorney 
was  not.  Held  by  Bailey  J.,  dubitante  Littledale  J.,  that  the  fee  to 
the  steward  was  also  to  be  considered  as  part  of  the  consideration. — 
The  King  v.  Inhabitants  of  Cottingham^  7  B.  &  C.  603. 

7.  The  being  charged  with  and  paying  parochial  taxes  did  not,  even  be- 
fore the  stat.  6  Oeo.  4.  c.  67.  s.2.,  confer  a  settlement  unless  the  party 
resided  forty  days  after  being  so  charged ;  and  therefore  a  pauper 
who  had  rented  and  paid  taxes  for  a  tenement,  sufficient  before 
6  Geo.  4.  c.  67.  s.  2.  to  confer  a  settlement,  but  had  not  resided  thereon 
forty  days  before  the  passing  of  that  statute,  was  held  not  to  gain  a 
settlement,  because  the  requisites  of  that  statute  had  not  been  com- 
plied with.*— TAe  King  v.  Inhabitants  ofRingstead,  7  B.  &  C.  607. 

8.  The  wife  of  an  Irishman,  who  has  acquired  no  settlement  in  England,, 
may  be  removed  to  the  parish  in  which  she  was  settled  before  her 
marriage ;  she  having  been  deserted  by  her  husband,  and  it  not  being 
known  what  had  become  of  him.  Upon  his  return  the  parish  may 
pass  him  and  his  family  to  Ireland. — The  King  v.  Inhabitants  of  Cot- 
tingham,  7  B.  &  G.  615. 

9.  The  authority  of  magistrates  must  appear  upon  the  fiu«  of  their  pro- 
ceedings. Thus  where  the  examination  of  a  soldier  before  two  magis* 
trates  was  tendered  in  evidence  to  prove  his  settlement ;  but  it  was 
not  stated  therein,  nor  appeared  by  other  evidenoe  that  the  party  was 
a  soldier  at  the  time,  and  quartered  within  the  jurisdiction  of  the 
magistrates,  as  required  by  that  provision  of  the  mutiny  act  which 
confers  the  power  of  taking  such  examinations  :  Held,  not  to  be  ad- 
missibloy  though  the  document  was  forty-five  years  old. — The  King  v. 
Inhabitants  i^  All  Saints,  7  B.  &  C.  786. 
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10.  The  paap«r  hired  a  houte  bmiA  fide  for  a  year  at  the  rent  of  10/. 
The  churchwarden  of  the  respondent  pariah,  who  also  held  lauda  of 
the  landlord,  told  the  pauper  early  in  the  tenancy  that  he  most  pay 
rent  to  him,  and  that  he  would  make  a  redaction  of  6#.  The  pauper 
accordingly  paid  but  9/.  12«.  to  the  churchwarden,  who  paid  the^ 
whole  10/.  to  the  landlord,  and  was  reimbursed  out  of  the  parish 
funds:  Held,  that  it  was  immaterial  by  whom  the  rent  of  10/.  was 
paid,  and  that  the  pauper  gained  a  settlement  by  the  tenancy. —  Tht 
King  v.  InhMtanii  of  KUnoorth  Harcaurt,  7  B.  &  C.  790. 

And  see  Evidence,  4,  6. 

SPRING  GUNS. 

A  party  not  having  notice  of  a  spring  g^n  being  set  in  a  garden,  and 
no  notice  to  that  effect  having  been  fixed  up  on  the  premises,  or 
otherwise  given,  is  entitled  to  recover  damages  for  an  injury  sus- 
tained from  the  gun,  though  he  entered  the  premises  in  which  it  was 
set  without  the  leave  of  the  owner,  but  with  an  innocent  purpose. — 
Bird  V.  Holbrook,  4  Bing.  628. 
N.B.  This  case  was  prior  to  the  late  act 

STAMP. 

A  paper  containing  merely  an  acknowledgment  of  a  liability,  which  the 
law  would  imply  without  it,  is  not  evidence  of  a  contract  within  the 
meaning  of  the  Stamp  Act.    Thus  an  unstamped  memorandum  to  the 

.  following  effect,  *'  I  have  in  my  hands  three  bills  which  I  have  to 
get  discounted,  or  return  on  demand,^'  was  admitted  in  evidence,  as  it 
bound  the  defendant  to  no  more  than  was  implied  by  law. — Mullet  v. 
HucMson,  7  B.  &  C.  699.  And  see  Langdan  r.  Wilson,  7  B.  &  C.  ^40, 
note. 

And  see  Evidence,  6. 

STATUTE  OF  FRAUDS. 

The  defendant  promised  verbally  to  pay  a  sum  of  money  towards  the 
repair  of  premises  in  consideration  of  the  plaintiff's  taking  a  lease  of 
them.  The  lease  was  granted,  but  no  mention  of  the  allowance  made 
in  it ;  the  plaintiff  took  possession  and  repaired,  and  on  applying  opt 
the  first  rent  day  for  the  promised  sum,  was  told  by  the  defendant 
that  he  would  pay  it  the  next  quarter  day :  Held,  that  the  plaintiff 
was  barred  from  recovering  on  the  special  counts  by  the  4th  sect,  of 
the  Stat,  of  Frauds,  but  that  there  was  a  sufficient  moral  considera- 
tion to  support  the  subsequent  promise  \  and  that  the  plaintiff  was 
entitled  to  recover  under  the  account  stated.  —  Seago  v.  Deane, 
4  Bing.  460.  S.  C.  1 M.  &  P.  227. 

2.  A  contract  in  writing  for  goods  made  by  an  agent  who  was  not 
authorised  at  the  time,  but  is  subsequently  recognised  by  his  prin- 
cipal, is  sufficient  to  satisfy  the  statute  of  frauds,  and  binds  the  prin- 

*  Ifi  the  marginal  note  of  the  Report  in  M.  &  P.,  it  is  stated  that  the  acknow- 
ledgement raised  the  moral  obligation ;  a  statement  which  completely  reverses  the 
order,  of  things. 
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cipal.    The  vendor  may  sell  goods  which  the  purchaser  refuses  to 
accept,  and  recover  damages  for  the  breach  of  contract. — Maehtm  t. 
H^afJksiM,  4Bing.722. 
STOPPAGE  IN  TRANSITU. 

Goods  purchased  for  A.  were  consigned  to  the  defendants  wharf  to  be 
delivered  to  order.    The  invoice  was  sent  to  A.  who  was  in  the  habit 
of  warehousing  goods  at  the  defendant's  wharf;  but  before  any  order 
of  delivery  to  A.,  or  any  right  of  property  exercised  by  him,  though 
after  the  arrival  of  the  goods  at  the  wharf,  they  were  reclaimed  in 
consequence  of  an  act  of  bankruptcy  committed  by  A.:  Held,  that  the 
transitus  was  not  at  an  end,  and  that  the  consignors  were  entitled  ta 
stop  the  goods.  —  Tuclur  v.  Humphrey ,  4  Bing.  516. 
2.  A  contract  for  goods  may  be  rescinded  by  the  consignee  at  any  time 
before  delivery,  so  as  to  prevent  the  claims  of  his  creditors  from  at- 
taching.   Thus,  where  after  the  receipt  of  the  invoice,  the  vendee 
gave  orders  to  his  attorney  to  write  and  stop  the  goods,  who,  the  day 
after  the  arrival  of  part  at  the  wharf,  wrote  to  the  wharfinger  not  to 
deliver  them  to  the  vendee ;  and  the  goods  were  afterwards  taken  in  « 
execution  at  the  wharf  by  the  defendant,  (sheriff  of  London)  at  the 
suit  of  a  creditor  of  the  consignee :  Held,  that  the  consignors  were 
entitled  to  the  goods  and  might  maintain  trover. — Bartram  r.Fttir^ 
brother y  4  Bing.  579. 
STATUTE.    See  Act  of  Parliameitt. 
SUNDAY.    See  Settlement,  5. 
SURGEON. 

A  surgeon  having  a  certificate  from  the  college  of  surgeons  cannot  re- 
cover for  medicines  and  attendance  on  a  patient  in  a  typhus  fever, 
without  a  certificate  from  the  apothecaries'  company  as  well ;  a  tjrphua 
fever  not  being  a  surgical  case. — Allison  v.  H^ydon,  4  Bing.  619. 
TRESPASS. 

In  a  justification  under  a  writ  the  virtuie  eujus  is  traversable  when  it 
involves  a  matter  of  fact,  though  not  when  merely  drawing  a  legal 
conclusion.  And  where  by  the  bills  of  lading,  a  cargo  was  to  be  de- 
livered to  A.  he  paying  freight,  and  A.  having  issued  %jLfa,  against 
the  consignor,  and  indemnified  the  .sheriff,  caused  the  goods  to  be 
seized  on  shipboard,  but  subsequently  applied  to  the  custom-house  as 
importer :  Held,  that  it  was  rightly  left  to  the  jury  to  decide,  whether 
the  seizure  was  6ofi4  fide  an  execution  of  the  writ,  or  whether  the 
goods  were  so  taken  under  colour  of  process  to  avoid  the  liability  to 
freight,  which  it  would  have  incurred  by  taking  possession  under  the 
bill  of  lading.  The  action  was  brought  by  the  owner  of  the  vessel, 
and  it  was  decided  that  a  charter  party  of  affreightment,  not  demising 
the  ship,  did  not  suspend  his  right  to  sue,  and  that  he  had  sufficient 
possession  of  the  goods  to  maintain  trespass,  although  he  had  no  lien 
for  the  freight  which  was  not  to  be  paid  till  after  delivery. — Zticff#  v. 
iVocAe/i»,4Bing.729. 
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TROVER. 

The  plaintiff,  as  agent  to  P.,  held  a  bill  of  exchange  for  3,500/.  aa  a 
aecurity  for  1,000/.  advanced  by  P.  to  E«,  hy  whom  the  bill  was  de- 
posited, and  who  expressly  authorised  its  detention  till  money  due  to 
the  plaintiff  from  £.  was  also  paid.  The  acceptor  improperly  ob- 
tained possession  of  the  bill,  and  was  sued  by  P.,  who  on  the  cause 
being  referred,  had  damages  awarded  him  to  the  amount  of  his  ad- 
vances :  Held,  that  the  plaintiff  also  might  maintain  trover,  the  ge- 
neral property  in  the  bill  being  in  him,  notwithstanding  the  prior 
recovery  by  P.  —  Knight  v.  Legk^  4Bing.  689. 

And  see  Bankruptcy,  5.    Pleading. 

VARIANCE. 

In  an  action  against  justices  the  notice  stated  the  warrant  under  which 
the  supposed  wrong  was  done  to  have  been  directed  to  A.  B.,  though 
in  fact  directed  to  another :  Held  a  fatal  variance. — Aked  v.  Stokes, 
4  Bing.  609.    S.  C.  1  M.  &  P.  346. 

And  see  Pleading. 

VENUE.    See  Practice,  8. 

VESTRY. 

A  select  vestry  consisting  of  an  indefinite  number  of  persons,  continued 
by  an  election  of  new  members  made  by  itself^  may  be  established  by 
custom ;  but  the  custom  should  be  for  a  reasonable  number  calculated 
with  reference  to  the  population  of  the  parish.  A  faculty  from  the 
bishop  naming  a  select  vestry  is  not  binding ;  but  the  vestry  esta- 
1>lished  by  it,  not  being  inconsistent  with  the  custom,  it  was  held  that 
tiie  custom  was  not  destroyed  by  the  circumstance  of  the  parish  hav- 
ing accepted  the  faculty,  and  acted  upon  it  from  1673  to  the  present 
iime.'-GoUiing  v.  Fenn,  7B.&C.  766. 

WILL. 

The  execution  of  a  will  is  not  valid,  unless  the  attesting  witnesses  are 
aware  at  the  time  of  the  nature  of  the  instrument  Per  Bailey  J.,  in 
Doe  V.  TMine,  at  the  Northum.  Ass.  Aug.  7, 1828.    MS. 


EQUITY.* 

ACCOUNT  STATED.    See  Pleading,  1. 
AFFIDAVIT.    See  Practice,  1. 
AMENDMENT.    See  Practice,  2. 
ATTACHMENT.    See  Practice,  3,  4. 
AUCTION. 

By  condition  of  sale  the  purchase  money  was  to  carry  interest ;  a  de- 
posit of  70L  per  eent,  was  to  be  paid,  and  the  auction  duty  borne 

■  The  most  important  cases  in  the  last  aomber  of  Bligh  are  included  in  this 
digest. 
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eqaally.  The  parchaser  paid  only  the  required  deposit,  oat  of  which 
the  auctioneer  paid  the  whole  duty :  Held,  that  interest  was  due  on 
that  portion  of  the  deposit  which  had  been  applied  to  the  payment  of 
the  purchaser's  moiety  of  the  duty. — Townshendr,  Townshend,  2  Russ. 
008. 

AWARD. 

A.  gives  a  bond  and  judgment  to  B.  who  assigns  it  to  C,  C.  haying 
been  declared  on  award  entitled  to  the  benefit  of  the  judgment,  files 
a  bill  on  the  ground  of  the  award,  and  obtains  a  decree.  From  this 
A.  appeals  because  the  judgment  was  giren  for  a  larger  sum  than 
was  due,  and  only  as  a  security  for  what  was  actually  due  ;  but  upon 
proof  that  these  objections  were  stated  before  the  arbitrators  by  A.'s 
counsel,  the  decree  was  affirmed  with  costs. — Hill  t.  BaU^  1  Dow. 
164. 

BANKRUPT.    See  Practice,  5, 6. 

BROKER.    See  Pleading,  2. 

CHARITY. 

An  improper  lease  by  trustees  of  charity  lands,  though  containing  a 
covenant  with  the  lessees  for  his  actual  eigoyment  during  the  term, 
cancelled  in  toto, — Att,  Gen,  t.  Morgan^  2 Russ.  306. 

See  Practice,  17. 

CONTEMPT.    See  Practice,  7. 

COSTS.    See  Practice,  B. 

CREDITOR. 

On  a  creditor's  suit  against  an  executor  fot  administration  of  tlie  assets 
of  B.  a  joint  creditor  of  A.  and  B.  was  permitted  to  prove ;  A.  hav- 
ing become  bankrupt,  and  it  appearing  that  there  were  no  joint  assets 
of  A.  and  B.-^CaweU  v.  Sikeg,  2  Russ.  191. 

DEVISE. 

1.  Devise  after  other  particular  estates  to  A.  for  life,  remainder  to  cer- 
tain of  his  sons  for  life,  remainder  to  their  first  and  other  sons  in  tail 
in  their  order ;  proviso  that  if  A.  or  any  of  his  sons  should  become 
entitled  under  the  limitations  aforesaid,  the  estate  should  be  charged 
with  a  sum  for  B. :  A.'s  grandson  is  the  first  of  his  family  who  comes 
into  possession :  Held,  he  took  subject  to  the  charge.  Lorton  appeU 
lant^  Gore  respondent ^  1  Dow,  190. 

2.  A.  being  lessee  for  21  years,  assigned  by  his  marriage  settlement 
the  premises  and  his  advantage  of  renewal  therein,  &c.  to  trustees 
in  trust  out  of  the  profits  to  pay  the  rents,  &c.  and  raise  a  competent 
sum  for  renewing  ihe  lease  when  customary,  and  to  renew  it  accord- 
ingly;  and  subject  thereto,  to  pay  the  rents  to  A.  during  his  life,  and 
after  his  death  upon  trust  for  the  sons  of  the  marriage,  and  on  failure 
of  those  trusts  for  A.  absolutely.  A.  devised  his  manor,  &c  held  by 
lease  from  &c.'  to  the  said  trustees,  with  directions  to  perform  the 
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coreDants  contained  in  the  new  leaie,  or  any  leases  hefeaiter  to  be 
procured,  to  collect  a  competent  snm  forTenewing  the  lease,  and  to 
renew  the  same  from  time  to  time.  After  the  date  of  this  will  A.  sur- 
rendered the  existing,  and  obtained  a  renewed  lease :  Held,  that  this 
renewed  lease,  and  all  future  renewals,  were  derised  by  and  sul^ct 
to  the  trusts  of  the  vnH.—^oIsgrave  ▼.  Jlfsn^y,  2  Ruse.  238. 
3.  Derise  of  all  my  manors,  &c.  in  the  parishes  of  A.  B.  and  G.  **  or 
elsewhere  in  the  kingdom  of  England  :**  testator  had  no  lands  in 
EngUnd  except  in  the  aforesaid  parishes,  but  he  had  a  large  estate 
in  Wales.  Quanre  whether  it  passed.— Oibeiieti  v.  CHfien,  2  Ru8S.d09. 
the  words  '*  or  elsewhere  in  the  kingdom  of  England''  are  ambigu- 
ous.   Ibid.  317. 

DISCOVERY.    See  Pleading,  2.  3. 

DONATIO  MORTIS  CAUSA. 

There  may  be  a  good  donatio  mortis  causft  of  a  mortgage  by  the  deli- 
very of  the  mortgage  deed  creating  a  trust  by  operation  of  law* — 
Ihiffield  T.  Elwe$  and  othen,  I  Bligh,  497. 

2.  The  distinction  between  a  donatio  mortis  caus4  and  a  nuncupative 
will  is  that  the  first  is  claimed  against,  the  other  from  the  executor. 
Ibid.  529. 

EVIDENCE. 

1.  Marriage  articles  lost :  evidence  that  the  house  of  the  person  who 
ought  to  hare  the  custody  of  them  was  ransacked  by  French  troops 
and  rebels,  and  many  papers  destroyed  ;  and  that  diligent  search 
had  since  been  ineffectually  made :  presumed  tiiat  they  had  been 
destroyed  and  secondary  evidence  of  their  contents  admitted  .-^jLi^- 
t9n  T.  Garty  1  Dow,  190. 

EXAMINATION.    See  Practice,  9. 

EXCEPTIONS.    See  Practice,  10,11. 

EXECUTOR.    See  Donatio  mortis  causa  ;  and  Practice,  12. 

FINE. 

A  fine  and  nonclaim  cannot  be  pleaded  in  bar  to  a  bill  filed  to  prevent 

the  setting  up  of  an  outstanding  term.  —  Leigh  v.  Leigh,  I  Simons, 

349. 
FOREIGN  SOVEREIGN. 
A  foreign  sovereign  may  sue  in  this  country  in  equity,  as  well  as  at 

hLvr.—Hullet  v.  King  of  Spain,  1  Dow,  109. 

[Note.— The  house  would  not  disparage  the  dignity  of  the  king  of 
Spain  by  giving  him  costs.] 
IMPERTINENCE.    See  Practice,  13. 

INCUMBRANCES. 

With  respect  to  the  question  whether  incumbrfnces  which  have  been 
bought  up  by  the  term  tenant  ate  merged,  it  seems  that  the  tenant 
for  life  of  an  estate  in  strict  settlement,  who  has  purchased  the  uiti- 


404  Digest  of  Cases. 

mate  remainder,  is  to  be  viewed  as  owner  of  the  inheritance,  iftbe 
intenrening  contingency  is  so  remote  that  the  court  will  not  regard 
it— Astley  v.  MUleg,  I  Simons,  298. 
2.  Such  a  tenant  for  life  bought  up  some  of  the  charges  on  the  estate, 
and  had  them  assigned  to  a  trustee:  the  ultimate  remainder  was 
then  conreyed  to  him  subject  to  the  subsisting  charges :  he  then  de- 
yised  the  estate  subject  to  the  charges  that  might  be  thereon  at  his 
decease.  The  intermediate  remainders  failed  at  his  death:  Held, 
that  the  purchased  charges  were  merged,  and  that  parol  «Tidence 
was  admissible  to  prore  that  the  testator  so  intended.  S.C. 

INTERPLEADER.    See  Practice,  14. 

ISSUE. 

The  object  of  an  issue  from  equity  is  attained,  when  the  conscience  of 
the  judg^  in  equity  is  satisfied  that  justice  has  been  substantially 
done. — Collins  y.  Har€y  1  Dow,  139. 

LEASE. 

1.  A  lease  for  21  years  had  been  usually  renewed  every  seven  years, 
and  in  February  1805  was  renewed  by  the  tenant  for  life  under  the 
will  of  the  lessee  :  in  1812  an  exorbitant  fine  was  demanded  and  no 
renewal  took  place ;  and  in  1819  the  lessor  expressly  refused  to  re- 
new :  the  tenant  for  life  died  in  January  1819 ;  and  in  the  following 
February  the  remainder-man  renewed :  Held,  that  the  remainder- 
man was  entitled  to  receive  out  of  the  assets  of  the  tenant  for  life 
the  amount  of  what  would  have  been  reasonable  fines  for  renewal  in 
February  1812,  and  February  1819,  subject  to  a  porportional  abate- 
ment for  the  period  which  intervened  between  the  death  of  the  tenant 
for  life  and  the  renewal  in  February  1819.  —  CoUffrave  v.  Mmnhf, 
2  Russ.  238. 

2.  A  notice  was  given  under  the  Irish  Tenantry  Act  by  a  landlord  to  a 
lessee  for  lives,  renewable  for  ever,  to  pay  his  fines  and  renew ;  but 
the  lessee,  though  ready  to  pay  them  immediately  on  the  notice,  did  not 
tender  them  till  upwards  of  three  years  after  by  reason  of  a  difficulty 
arising  from  a  collateral  matter :  Held,  he  was  entitled  to  a  renewal ; 
reserving  the  landlord's  right  as  to  the  collateral  matter. — Trtmt  i^- 
pellant,  Dwyer  respondent^  1  Dow,  126. 

LEGACY. 

A  testator  gives  to  A.  by  will,  5000^.  sterling,  to  be  paid  at  24,  '*  with 
power  to  the  executors,  in  the  mean  time,  to  apply  the  principal  or 
interest  towards  his  maintenance,  education,  or  advancement :"  and 
by  codicil,  6000^  *'  like  sterling  money,  on  his  attaining  the  age  of 
24.'' 

*Also  to  B.  and  C.  by  will,  2000/.  sterling,  ''  with  interest  firom  the 
day  of  his  death ;"  and  by  codicil,  2000/.  "  like  sterling  money  :" 
Held,  in  both  instances,  that  the  ieg^es  given  by  the  codicil  were 
additions  to,  and  not  substitutions  for,  those  given  by  the  will. — Jfoc- 
kenzie  v.  Mckenzie,  2  Russ.  202. 
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UMTTATION  OP  ACTIONS. 

1 .  A  bill  filed  by  a  creditor  on  behalf  of  himself  and  the  other  creditors 
wiU  prerent  the  statute  from  running  against  any  who  come  in  under 
the  decree. — StemdaU  v.  Harekinson,  1  Sim.  393. 

2.  A.  the  agent  of  B.  in  the  habit  of  making  payments  for  B*.  some- 
times with  money  furnished  by  him,  and  sometimes  out  of  A/s  own 
funds.  A.  pays  20002.  in  1764  for  B.  who  dies  in  1781,  learing  A. 
his  executor.  No  claim  having  been  made  by  A.  during  B.'s  life, 
nor  afterwards  until  1819;  the  2000/.  presumed  to  have  been  paid 
out  of  B.'s  money,  and  A.'s  claim  barred  by  lapse  of  time. — Lortan  v. 
Gore^  1  Dow,  190. 

See  Practice,  16;  Plbadino,  4. 

LUNATIC. 

The  court  will  not  sanction  building  leases  for  999  years  of  a  lunatic's 
estate.! — Re  Starkicy  a  Itmatic,  2  Russ.  197. 

MASTER'S  CERTIFICATE.    See  Practice,  16. 

MASTER  AND  SERVANT.    (Undue  influence,) 

Where  a  master  having  ensured  his  life  for  3000/.  assigned  the  policy 
to  his  confidential  clerk,  who  paid  the  premium  upon  1000/.  and  upon 
the  master's  death,  a  letter  was  found  in  his  will  declaring  the 
policy  to  have  been  obtained  by  undue  influence ;  Held,  that  this, 
coupled  wit^  other  circumstances,  rendered  the  assignment,  as  to 
the  two  thirds  of  the  policy  for  which  the  master  had  paid  the  pre- 
mium, fraudulent  and  roid.— Collins  v.  Harey  1  Dow,  139. 

MOTION.    See  Practice,  1. 

MODUS. 

1.  For  many  years  several  small  sums  amounting  to  about  the  sum 
pleaded  as  a  township  modus,  had  been  paid  by  the  inhabitants  seve- 
rally and  not  collectively  to  the  rector :  Held,  that  those  sums  could 
not  together  make  a  township  modus ;  to  render  which  good  it  should 
be  payable  by  each  and  every  of  the  inhabitants,  and  ought  not  to 
be  collected  by  the  rector. — Jaeksan  and  Lard  Lomdale  v.  Benson  ^ 
IT.  &  J.  45. 

2.  The  conviction  of  quakers  for  non-payment  of  their  tithes  or  pre- 
scriptive payments  is  strong  evidence  against  a  township  modus  in 
respect  of  those  tithes.    S.  C . 

3.  Semble  that  where  a  township  modus  is  clearly  established,  it  will 
cover  all  the  lands  within  the  township.    S.  C<  56. 

4.  And  every  occupier  is  bound  to  the  rector  for  the  whole  sum. 
S.  C.  53. 

5.  Where  the  answer  does  not  set  out  a  complete  modus,  or  state 
so  much  of  it  as  could  be  supplied  by  evidence  offset^  if  the  court 
were  to  direct  an  issue,  the  rector  is  not  deprived  of  his  common  law 
right  to  tithes  in  kind. — Goodenough  v.  Powell^  2 Russ.  219. 

>  SUt.43G.3.  C.76.8.3&4. 
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MORTGAGE. 

1.  The  purcluMser  of  an  e§We  A.  secured  his  porchase  money  by  noit- 
gaging  his  estate  B.  and  in  the  latter  part  of  the  same  deed,  his 
estate  A.  likewise,  as  a  further  and  collateral  security :  the  two 
estates  went  to  two  different  persons,  who  respectiTcly  deriTed  title 
from  the  purchaser :  Held,  under  the  cirenrastanoes  of  the  case, 
that  A.  was  not  to  he  resorted  to  by  the  mortgagee  till  B.  was  ex-* 
hausted. — Mwrquu  of  Buie  t.  Cunminfflutmy  2Rn8S.  275. 

2.  When  a  person  mortgages  freeholds,  and  shortly  afterwards  copy- 
holds likewise,  to  secure  the  same  debt,  tiie  mortgagee  may  go  against 
either  or  both;  and  if  he  resorts  to  the  freeholds,  the  specialty  cre- 
ditors of  the  mortgagor  will  stand  in  the  mortgagee's  place  against 
the  copyholds  to  the  extent  of  the  sum  which  he  receives  from  the 
freeholds. — Gwynne  v.  Edwards,  2  Russ.  289*  tji  notis. 

3.  A  mortgagee  of  leaseholds  gave  up  the  indenture  of  lease  to  the 
mortgagor  to  be  shewn  to  an  intending  purchaser:  the  mortgagor 
concealed  from  the  purchaser  the  fact  of  an  existing  incumbrance, 
and  left  the  lease  with  him  ;  and  within  a  week  afterwards  conveyed 

-the  premises  to  purchaser  and  received  the  purchase  money:  the 
result  of  the  evidence  was  that  the  agent  of  the  mortgagee  stated 
to  the  agent  of  the  purchaser  that  whenever  the  purchase  was  car- 
ried into  effect,  the  mortgagee  was  to  be  paid  out  of  the  purchase 
money :  Held  that  this  was  not  such  negligence  on  the  part  of  the 
mortgagee  as  amounted  to  fraud,  and  that  he  was  not  to  be  postponed 
to  the  purchaser. — Martinez  v.  Cooper ,  2  Russ.  198. 
And  see  Incumbrance. 

ORDER. 

Under  the  usual  order  for  the  production  of  books  &c.  the  master  may 
direct  the  party  to  leave  them  as  loug  as  he  thinks  fit.* — Siddeu  v. 
Liddiard^  1  Sim.  388. 

PARTNER. 

Where  a  partner  borrows  a  sum  of  bmmi^,  and  gives  his  own  security 
for  it,  it  does  not  become  a  partnership  debt  by  being  applied  for 
partnership  purposes  with  the  knowledge  of  the  other  partner. — 
Btvmn  V.  Lewis,  1  Sim.  37a 

See  Solicitor,  1. 

PLEADING. 

1.  A  stated  account,  to  forni  the  suliject  matter  of  a  plea  must  be  a 
clear  statement  of  accounts,  certified  by  the  signature  of  the  parties, 
as  evidencing  their  approbation  of  the  settlement,  so  as  to  bring  the 
issue  to  a  single  point,  not  requiring  proof  from  the  examination  of 
numerous  witnesses,  but  only  by  the  bare  production  of  the  account 

— ^«.  Gen.  V.  Brooksbank,  2Y.  &  J.  37. 

•  Vide  60lh  of  UH  Lyndhunit's  Orders  of  April  3,  1828. 
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2.  A  broker  in  the  city  of  London  most  answer  a  bill  of  diseorery  filed 
by  his  employer  in  aid  of  an  action  for  misconduct,  notwithstanding 
the  discovery  will  subject  him  to  the  penalty  of  a  bond  given  by 
him  to  the  corporation  of  London  on  his  admission. — Green  v.  Weaver ^ 
1  Sim.  404. 

3.  If  a  plaintiff  asks  relief,  and  discovery  as  ancillary  thereto,  and  the 
ground  for  relief  fails,  he  is  not  enticed  to  the  discovery.  — iTtii^  v. 
Rossett  and  another,  2  Y.  &  J.  33. 

4.  The  statute  of  limitations  may  be  pleaded  in  bar  to  a  bill  to  prevent 
the  setting  up  of  an  outstanding  term  in  an  action  of  ejectment.—' 
Jereny  v.  Besty  1  Sim.  373. 

5.  On  a  bill  to  set  aside  the  sale  of  an  estate  on  the  grouna  of  fraud, 
the  plaintiff  is  not  at  liberty  to  give  in  evidence  that,  at  the  time  of 
the  purchase  the  defendant  acted  as  solicitor  to  the  plaintiff,  and  had 
taken  advantage  of  that  character  to  impose  upon  him ;  on  the 
ground  that  the  fact  npt  having  been  put  in  issue,  it  would  be  a 
surprize  on  the  defendant — Williawit  v.  Llewellyn,  2  Y.  &  J.  68. 

POWER. 

If  a  tenant  for  life  with  a  power  to  lease,  makes  leases  not  in  conformity 
with  the  power,  and  dies  bequeathing  his  personalty  to  the  next  re- 
Bsainder-man,  the  executors  may  refuse  to  pay  it  to  him,  unless  he 
either  confirms  the  leases,  or  indemnifies  the  executors.  —  Vernon  v. 
Eymont  and  others,  1  Bligh.  564. 

PRACTICE. 

1.  On  a  motion  to  discharge  an  order  of  the  Vice  Chancellor,  affidavits 
sworn  snbsequently  to  that  order,  and  stating  new  facts ;  allowed  to 
be  read  on  the  ground  that  the  application  was  not  an  appeal,  but  a 
new  motion. —  Const  v.  Barr,  2  Russ.  161. 

2.  Upon  an  application  for  the  plaintiff  to  amend  without  prejudice  to 
an  injunction  previously  obtained,  the  nature  of  the  amendments 
must,  in  the  Exchequer,  be  specified. — BeU  v.  Broohbanh,  2  Y.  &  J.  181 . 

3.  An  order  for  time  to  answer,  unless  served,  cannot  stop  an  attach- 
ment— Gayler  v.  Fitzjohn,  1  Sim.  386. 

4.  Attachment  granted  for  non-appearance  to  a  subpoena  served  abroad, 
— McAo/  V.  Gwyn,  1  Sim.  389. 

5.  The  defendant  in  a  suit  by  the  assignees  of  a  bankrupt  cannot  object 
that  the  bill  was  filed  without  the  consent  of  the  creditors,  un- 
less the  objection  is  raised  by  the  answer.  —  Bevan  v.  Lewis,  1  Sim. 
376. 

6.  The  validity  of  a  commission  of  bankrupt  can  in  no  case  be  dis- 
puted, where  the  notice  required  (by  the  act  has  not  been  given.* — 
Ibid. 

7.  Though  a  defendant  in  contempt  to  an  attachment  for  disobedience 
of  a  decree  is  already  in  the  Fleet  for  another  cause,  a  habeas  must 


Vide  Stat.  6G.  4.  c.  16.  t.  90.  et  seq. 
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issue  to  bring  him  to  the  bar  of  the  Coart  in  order  to  answer  hi» 
contempt. — Knowles  v.  Chapman:  Davison  v.  Colling^  2 Run.  166.  n. 

8.  A  plaintiff  resident  abroad  not  having  given  security  for  costs  in 
compliance  with  an  order  to  that  effect;  ordered,  that  he  should 
give  the  security  or  have  his  bill  dismissed. — Camae  v.  Grant,  I  Sim. 
348. 

9.  After  publication  passed,  and  the  cause  set  down  for  hearing,  the 
plaintiff  upon  motion,  paying  the  costs  of  the  application,  will  be  al- 
lowed to  e'*' amine  witnesses  to  prove  the  execution  of  a  will.  Coley  v. 
Coley  and  others,  2YM  J.  44. 

10.  Wher^  a  great  number  of  exceptions  had  been  taken  to  an  an- 
swer, and  shortly  before  the  arguments  were  submitted  to,  the  Court 
refused  to  give  extra  costs,  but  reserved  the  consideration  of  them 
until  the  hemng.'-Attwood  v.  Small,  2  Y.  &  J.  72. 

11.  Exceptions  to  an  answer  filed  after  the  will  has  been  amended  will 
not  be  taken  off  the  file  for  irregularity,  if  the  amendments  were 
not  of  a  nature  to  require  an  answer. j-ilft/^*  v.  Wheatletf,  1  Sim. 
296. 

12.  Two  execntors  appointed :  one  only  proves ;  by  whom  an  action 
is  brought  in  the  name  of  both,  in  pursuance  of  the  rule  of  law 
requiring  all  the  executors  to  join  :  the  defendant  at  law  filed  Ins 
bill  for  an  account  and  injunction,  which  he  obtains  for  want  of  an 
answer.  On  the  acting  executor  afterwards  putting  in  a  full  an- 
swer, and  an  affidavit  that  the  other  executor,  who  resided  out  of  the 
jurisdiction,  refused  to  act  or  interfere  in  any  way  in  the  suit,  the 
Court  granted  an  order  nisi  to  dissolve  the  injunction. — Kilby  v. 
Stanton,  2  Y.k  J. 75. 

13.  A  party  cannot,  after  filing  an  affidavit  in  support  of  a  motion,  refer 
it  for  impertinence, — KeeUng  v.  Hoshins,  2  Russ.  819. 

14.  An  affidavit  is  unnecessary  to  support  a  motion  by  the  plaintiff  in  an 
interpleading  suit,  for  liberty  to  pay  the  money  into  court,  and  for  an 
injunction. — Walbanhe  v.  Sparhs,  1  Sim.  385. 

15.  On  a  bill  by  a  creditor  against  an  executor,  the  court,  in  conse> 
quence  of  some  doubt  as  to  the  validity  of  the  debt,  retained  the  bill 
for  a  year,  with  liberty  to  the  plaintiff  to  bring  an  action  at  law :  but 
afterwards,  on  motion,  restrained  the  defendant  firom  insisting  at  law 
upon  the  statute  of  limitations,  which  had  taken  effect  since  the  filing 
of  the  hiU.-'Sirdefield  v.  Price,  2  Y.  &  J.  73. 

16.  The  master's  certificate  as  to  the  production  of  books,  &c.  cannot  be 
excepted  to :  the  proper  course  is  to  move,  on  affidavit,  that  it  be 
quashed. — Jones  v.  Powell,  1  Sim.  387. 

17.  Trustees  of  a  legacy  for  charitable  purposes  may  file  a  bill  for  pay- 
ment; an  information  by  the  attorney  general  being  unnecessary. 
—Motor  v.  iVt^ofi,  2  Y.  &  J.  60. 
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18.  Where  a  defendant  ia  in  the  King's  Bench  on  mesne  proceaa,  a 
hmbems  corpus  must  issue  with  a  view  to  his  being  turned  orer  to  the 
Fleet— jVeMMtf  ▼.  WsgHaff^  1  Sim.  389. 

19.  The  court  will  remove  a  next  friend,  connected  with  a  person  having 
an  interest  adverse  to  that  of  the  infant. — Peyton  v.  Bond,  1  Sim,  390. 

20.  An  order  on  two  solicitors,  as  partners,  is  not  duly  served  by  serving 
it  on  one  of  them,  and  leaving  a  copy  at  the  place  where  the  partner- 
ship business  is  carried  on. — Young  v.  Goodson^  2  Russ.  266. 

21.  Irregularity  in  a  sequestration  may  be  waived,  by  the  party  against 
whom  it  is  issued,  permitting  the  sequestrate  to  deal  with  the  pro- 
perty.—Coim*  v.  Barr,  2  Russ.  161. 

22.  A  witness  who  has  been  examined  at  or  before  the  hearing,  only  to 
prove  exhibits,  may  be  examined  to  prove  other  deeds^  &c.  before  the 
master,  without  a  special  order. — Courtenay  v.  Boskins,  2  Russ.  263. 

23.  The  refusal  of  a  witness  to  be  cross  examined  is  not  ground  for 
suppressing  his  depositions,  after  publication;  the  adverse  party 
should  have  applied  to  the  court  at  the  time  of  refusal. — Ibid. 

PRINCIPAL  AND  AGENT. 

The  mere  relation  of  principal  and  agent  will  not  entitle  the  former  to 

relief  in  equity. — King  v.  Roaett  and  anotkei\  2  T.  8c  J.  33. 
PROCESS.    See  Practice,  18. 
PROCHEIN  AMI.    See  Practice,  19. 
PROOF.    See  Creditor,  1. 
RENEWAL.    See  Lease. 
SERVICE.    See  Practice,  20. 
SEQUESTRATION.    See  Practice,  21. 

SOLICITOR. 

One  of  two  solicitors  liaving  become  bankrupt,  the  court  refused  upon 
motion  by  the  other,  to  ordef  the  assignees  to  deliver  to  him  the 
papers  belonging  to  the  clients  of  the  firm. — Davidson  v.  Napier, 
1  Sim.  297. 

See  Pleading,  6.  ^ 

SPECIFIC  PERFORMANCE. 

Agreement  on  sale  of  the  lease  of  a  public  bofuse  by  executors,  that  the 
furniture,  stock,  &c.  should  be  taken  at  a  valuation ;  and  possession 
given  on  29th  Sept.  1821 ;  the  valuation  was  made,  but  the  purchaser 
refused  to  perform  his  contract :  executors  file  a  bill,  in  the  meantime 
keeping  possession  and  carrying  on  the  business  :  Held  that  the  de- 
cree could  only  be  for  principal  and  interest  of  such  parts  of  the  stock 
valued  as  oould  be  delivered  to  the  defendant —  who  was  chargeable 
for  rent,  taxes,  and  necessary  outgoings ;  and  not  entitled  to  occupa- 
tion, rent,  or  allowance,  for  the  use  of  the  house  and  furniture. — 
Bakin  v.  Cope,  2  Ruse.  170. 

s  s 
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TERM. 

When  a  term  which  is  prior  to  legal  limitatioM,  it  satisfied,  the  teraor 
is  a  trustee  for  him  who  is  entitled  under  those  limitations :  and  eq[nity 
will  prerent  the  term  from  being  set  up  against  that  person. — Lei^k  v. 
Leiffk,  i  Sim.  340.    And  see  Fine. 

WILL. 

Testator  bequeathed  certain  stock  upon  trust,  foir  his  wife  for  life ;  re- 
mainder to  his  brother  for  life ;  and  after  the  decease  of  the  surriror 
of  wife  and  brother,  he  directed  1800/.  should  be  sold,  and  that  the 
produce  should  be  paid  to,  and  equally  divided  between  a  nephew  and 
four  nieces,  share  and  share  alike.  *'  And  my  mind  and  will  further 
is,  that  in  case  of  the  death  of  my  said  nephew,  or  of  any  or  either  of 
my  said  nieces,  without  lawful  issue,  before  their  respective  parts  or 
shares  of  the  said  sum  shall  become  due  and  payable  to  them  under 
and  by  virtue  of  this  my  will^  that  the  part  or  share  of  him,  her,  or 
them  so  dying  without  issue  as  aforesaid,  shall  go  to  and  be  equally 
divided  between  and  amongst  the  survivor  and  survivors  of  them, 
share  and  share  alike.'' 

The  wife,  nephew  and  nieces,  survived  testator.  ^ 

Mary  Powell,  one  of  the  nieces,  died  in  the  lifetime  of  wife,  leaving 
a  son ;  but  which  son  afterwards  died  before  the  wife.  Then  Jane 
Greenwood,  another  of  the  nieces,  died  s.  p.  in  the  lifetime  of  the 
wife. 

Held,  that  though  Mrs.  Powell  died  leaving  issue,  yet  that  issue  having 
afterwards  died  before  the  share  became  payable,  she  took  nothing 
under  the  will. 

That  Jane  Greenwood  having  survived  Mrs.  Powell  and  her  son,  be- 
came entitled  to  a  distributive  portion  of  Mrs.  P.'s  share ;  but  as  she 
herself  afterwards  died  before  the  shares  became  payable,  her  own 
original  share  went  to  the  surviving  *  legatees,  three  in  number  (the 
nephew  and  two  nieces).  But  on  the  authority  of  ear  parte  West, 
(1  Br.  C.  C.  575.)  his  lordship  was  of  opinion,  that  her  accrued  share 
taken  upon  Mrs.  P.'s  death  without  issue,  did  not  go  over  on  her 
death  without  issue. 

One  of  the  nieces,  who  survived  the  wife,  had  with  her  husband  mort- 
gaged her  share ;  the  husband  died  before  the  wife  of  testator :  Held, 
that  such  mortgage  was  invalid. — CrowdSr  v.  Stone.  Line.  Inn,  Aug. 
19, 1828.    Lyndhurst,  C. — Honnor  v.  Norton. 

WITNESS.    See  Practice,  22, 23. 

*  His  Loidship  referred  to  Wilmot  v.  Wilmot,  as  governing  the  construction  of 
these  words.    8  Vst.  10. 
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IN  THE  KING'S  BENCH. 
HUmy  Term,  ^  Sr  9  Geo,  4. 

Whereas  great  expence  is  often  unnecessarily  incurred  in  making  up 
demurrer  books,  from  setting  forth  those  parts  of  the  pleadings  to  which 
the  demurrers  do  not  apply.  It  is  therefobe  oBD£aEi>>  that  from  and 
after  the  end  of  this  term,  when  there  shall  be  a  demurrer  to  part  only  of 
the  declaration  or  other  subsequent  pleadings,  those  parts  only  of  the  de- 
daration  and  pleadings  to  which  such  demurrer  relates  shall  be  copied 
into  the  demnrrer  books;  and  if  any  other  parts  shall  be  copied,  the 
master  shall  not  allow  the  costs  thereof  on  taxation  either  as  between 
party  and  party,  or  as  between  attorney  and  client. 

By  the  Coubt. 
(7a«cC.642.) 


IN  THE  COMMON  PLEAS. 
Hiiary  Term,  t^9  Geo.  4. 

The  above  rule  was  adopted  verbatim  by  this  count.      4  Bing.  549. 
I  M.  &  P.  401, 


Eatter  Term,  9  Geo.  4, 

REGULA  GEKERALIS. 


Whibkas  it  has  l>eeB  suggested  to  us,  that  inconTenience  may  in 
^me  cases  arise,  if  the  rule  of  diis  court,  made  in  Hihuy  term  last, 
respecting  the  takisg  the  acknowledgments  of  persons  levying  fines  or 
sttftring  recoveries  before  commissioners,  be  continued  m  itv  pt«seat 


Jmd  whereas  it  appears  to  us  upon  consideration  of  the  matters  so  $ng* 
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gestedy  Uiat  it  will  be  more  convenient  to  revoke  the  said  rule,  and  make 
another  in  lieu  thereof;  it  is  therefore  ordered  by  the  court,  that  from  and 
af\er  the  first  day  of  the  next  term,  the  s^d  rule  shall  be  and  the  same  is 
hereby  revoked. 

And  it  is  hereby  further  ordered,  that  from  and  after  the  said  first  day 
of  the  next  term,  when  the  acknowledgments  of  any  person  or  persons 
levying  fines  or  suffering  recoveries  shall  be  taken  before  commissioners, 
one  at  least  of  the  commissioners  for  the  taking  the  acknowledgment 
of  any  party  to  such  fine  or  recovery,  shall  be  a  person  who  is  not 
concerned  as  the  attorney,  solicitor,  or  agent  or  clerk  to  the  attorney, 
solicitor,  or  agent  of  any  party  thereto,  and  that  in  the  aflSdavit  to  be 
made  of  the  due  taking  of  such  acknowledgment,  it  shall  be  deposed, 
in  addition  to  the  facts  now  required  by  the  rules  of  the  court  to  be 
included  in  such  affidavit,  that  one  (at  least)  of  the  commissioners  taking 
such  acknowledgment  is  not  the  attorney,  solicitor,  or  agent,  or  clerk  to  the 
attorney,  solicitor,  or  agent  of  any  of  the  parties  to  the  fine  or  recoveiy 
for  the  taking  the  acknowledgment  to  which  the  commission,  under  which 
he  has  acted,  has  been  issued,  and  the  name  and  residence  of  such  com- 
missioner shall  be  stated  in  such  afiidavit. 

It  is  further  ordered,  that  from  and  after  the  first  day  of  next  term,  th^ 
commissioners  do  enquire  of  married  women  whether  they  intend  to  give 
up  their  interests  in  the  estates  to  be  passed  by  any  fine  or  recovery, 
without  having  any  provision  made  for  them  in  return  for  or  in  conse- 
quence of  their  so  giving  up  such  interests ;  and  if  it  appears  to  such 
commissioners  that  any  provision  is  to  be  made  on  any  such  married 
woman,  they  shall  not  take  her  acknowledgment  until  they  are  satisfied 
that  such  provision  has  been  made ;  and  one  of  the  commissioners  taking 
the  acknowledgment  of  such  married  woman,  shall  state  in  the  affidavit 
to  be  made  of  the  due  taking  such  acknowledgment,  that  such  enquiry 
was  made,  and  also  the  answer  given  thereto,  and  where  any  such  pro- 
vision has  been  agreed  to  be  made,  that  he  the  said  commissioner  is 
satisfied  that  the  same  has  been  made ;  and  where  such  married 
woman,  in  answer  to  such  enquiry,  shall  declare  that  she  intends  to 
give  up  her  interest. without  any  provision,  that  he  the  said  commis- 
sioner has  no  reason  to  doubt  the  truth  of  such  declaration,  and  verily 
believes  the  same  to  be  true. 

And  it  is  hereby  further  ordeced,  that  from  and  after  the  first  day  of 
the  next  term,  the  affidavit  of  the  due  taking  of  any  acknowledgment  to 
any  fine  or  recovery  shall  be  in  the  form  hereunto  annexed,  with  such 
variations  only  as  the  circumstances  of  the  case  shall  render  necessary, 
and  that  the  party  or  parties  making  the  same  do  pursue  the  exact  words  of 
such  form,  and  do  not,  unless  absolutely  necessary,  substitute  others  which 
he  or  they  may  think  synonimous  thereto.  . 

And,  lastly,  to  avoid  the  delay  and  expence  occasioned  by  any  variance 
in  the  names  of  any  of  the  parties  making  such  acknowledgments  between 
their  signature  thereto  and  the  precipe  prefixed  to  such  acknowlftdgment^ 
or  the  dedimut  potettafetn,  under  which  the  same  is  taken,  it  is  ordered 
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thsi  the  commissioners,  before  they  sign  their  names  to  the  caption  of  sudi 
acknowledgment^  do  take  care  diat  the  signatures  of  the  parties  correspond 
with  the  precipe  and  dedimus,  and  that  if  any  of  the  names  are  not 
correctly  stated  in  the  dedimus,  they  forbear  to  take  the  acknowledgment 
until  the  writ  shall  have  been  amended  by  the  proper  officer. 

W.  D.  Best, 
J.  A.  Park, 

J.  BURROUGH, 

S.  Gaselee. 

Farm  of  Affidavit  to  be  made  hif  one  of  the  CommmUmert  taking  the  Ai> 
knawledgment  of  a  Fine  or  Recovert/, 

A.  B.  in  the  county  of  gentleman,  one  of  tlie 

attomies  of  his  Majesty's  court  of  at  Westminster,  and  one 

of  the  commissioners  named  in  the  writ  of  dedimut  poteitatem  for  taking 
the  acknowledgment  of  the  fine  -  hereunto  annexed  [or,  receiving  the 
attorney  or  attomies  of  C  D.  and  E,  his  wife],  maketh  oath  and  saith^ 
that  he  knows  C.  D.  and  E.  bis  wife  [if  part  only  of  the  conuzors, 
**  two  of"]  the  conuzors  named  io  the  said  fine  [or,  if  a  recovery,  the 
said  C  D.  and  E.  his  wife],  .and  that  the  same  for,  if  a  recovery,  the 
warrant  of  attorney,  a  copy  whereof  is  hereunto  annexed]  viras  duly 
signed  and  acknowledged  by  them  the  said  C.  D.  and  E,  his  wife, 
before  this  deponent  and  /.  K,  gentleman,  one  other  of  the  attomies 
of  his  Majesty's  court  of  at  Westminster,  and  another  of  the 

commissioners  named  in  the  said  writ,  on  the  day  and  year  for,  days 
and  year]  mentioned  in  the  caption  for,  in  the  first  (second  or  third) 
caption]  thereof.  And  that  the  said  C.  D.  and  £.  his  wife,  and  also 
this  deponent  and  the  stud  J.  K.  were  and  each  of  them  veas  at  the 
lime  of  the  taking  and  acknowledging  of  the  said  fine  [or,  virarrant  of 
attorney]  of  full  age  and  competent  understanding,  and  that  the  said 
£.  was  for,  were]  solely  and  separately  examined  apart  from  her  said 
[or,  their  respective]  husband  [or,  husbands]  and  freely  and  volunta- 
rily consented  to  and  acknowledged  the  said  fine  [or,  vrarrant  of  at- 
torney]. And  that  the  said  C.  D.  and  E,  his  wife  severally  and  re- 
spectively knew  the  same  to  be  a  fine  [or,  that  the  said  warrant  of 
attorney  was  intended  for  the  suffering  a  common  recovery]  to  pass 
his,  her,  and  their  estate  and  estates.  And  this  deponent  further 
saith,  that  he  this  deponent  [ori  the  said  /.  K.,  as  the  case  may  be, 
adding  if  not  the  commissioner  making  the  affidavit,  "  whose  place  of 
residence  is  at'*]  is  not  concerned  as  the  at- 

torney, solicitor,  or  agent,  or  clerk  to  the  attorney,  solicitor,  or  agent 
of  any  or  either  of  the  parties  to  the  said  fine  [or,  recovery].  And  this 
deponent  further  saith,  that  in  pursuance  of  tlie  order  made  by  this 
honourable  court  in  Easter  term  in  the  eighth  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  respecting  the  acknowledgment  of 
fines  and  recoveries^  the  said  commissioners  did  enquire  of  the  said  E, 
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[or,  if  more  dian  one,  of  eadi  of  them  the  aaid  £.  fcc.],  iHiether  ikm 
intended  to  give  up  her  interest  in  the  estates  to  be  passed  by  sndi  fine 
for,  recovery]  without  having  any  provision  made  for  her  in  return 
lor  or  in  consequence  of  her  so  giving  up  her  interest  in  such  estates ; 
and  that  in  answer  to  such  enquiry,  the  said  £.  declared  that  she 
did  intend  to  give  up  her  interest  in  the  said  estates  vrithout  having  any 
provision  made  for  her  in  return  for  or  in  consequence  of  her  giving  up 
her  interest,  which  declaration  of  the  said  this  deponent 

has  no  reason  to  doubt  the  tmth  of,  and  verily  believes  the  same  to  be 
true  [oTy  declared  that  a  provision  was  to  be  made  for  her  in  return 
ibr  or  in  consequence  of  her  so  giving  up  her  interest  in  the  said  estates^ 
and  this  deponent,  before  her  acknowledgment  was  so  taken,  was  satisfied 
and  does  now  verily  believe  that  such  provision  has  been  made.] 

If  there  are  any  rasures  or  interlineations  in  the  adinowledgment  or 
vrarrant  of  attorney,  the  affidavit  to  state  that  they  were  made  before  die 
parties  signed  the  same.  And  if  in  the  caption,  that  they  were  made 
before  the  caption  was  signed  by  the  commissioners. 

Where  the  whole  of  the  facts  cannot  be  spoken  to  by  one  deponent,  die 
necessary  alterations  must  be  made  to  enable  more  than  one  deponent  to 
state  their  respective  parts  of  it. 


SAVINGS  BANKS  ACT.» 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  Savings  Bofda. — 
t>Geo.  4.  c.  32. 

Th£  great  importance  of  this  Act  indnoee  as  to  take  it  nepmrsittily^ 
for  the  purpose  of  stating  at  g^reater  length  than  usual  tiM  swbstenee  of 
its  provisions,  pointing  out  what  it  new,  and  noticing  the  ahenlioDe 
which  it  makes  with  regard  to  former  Acts  on  the  same  enbject. 

I.  The  first  section  .repeals  the  following  Acts,  (of  which  the  first  only 
related  to  Ireland ^  the  rest  to  England,) 'the  57  Geo.  3.  c.  106. ;  the  57 
Geo.3.  c.  130.;  the  58  Geo.  3.  c.  4a ;  the  I  Geo.  4.  c. 83. ;  and  the  5 
Geo.  4.  c.  02 ;  from  and  after  the  twentieth  day  of  November  in  the  pre* 
sent  year.  At  the  same  time  it  is  provided,  '*  That  nothing  herein  con- 
tained shall  invalidate  or  annul  any  payments,  receipts  or  appointments 
made,  or  proceedings  had,  or  bonds  or  securitiee  taken  or  entered  into 
or  drafts,  powers  of  attorney,  certificates^  orders,  or  other  instmmente 

>  This  Act  was  introduced  by  Mr.  Pallmer  of  Surrey,  and  prepaied  by  Mr.  Tidd 
Pratt,  who  seems  to  have  bestowed  great  care  upon  it.  He  is  appointed  to  decide  lU 
doubts  ai  to  its  constructioD,  at  the  rate  of  It,  1$.  per  case.  Mr.  Hume  succeeded  in 
the  committee  in  striking  off  the  odd  shilling,  but  Mr.  T.  P.  pleaded  the  dignity  of 
the  bar,  and  gained  at  last  his  five  per  cent.     Edit, 
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wh^taoarer^  executed  unckr  the  anthorily  of  any  of  Uie  hereby  repealed 
Acta.' 

II.  The  fint  part  of  this  aection  ii  similar  to  the  first  aeotion  of  the 
67  Geo.  3.  c.  105.,  and  of  the  &7  Geo.  3.  c.  I3a,  and  proridea  that 
where  a  namber  of  persons  have  formed  or  shall  form  a  society  for  the 
purpose  of  receiving  deposits  of  money  for  the  benefit  of  the  depositors, 
to  accamulate  at  compound  interest,  and  to  be  returned  to  the  depo- 
sitors, their  executors  or  administrators,  (deducting  the  necessary  ex- 
pences  of  management)  and  shall  be  desirous  of  having  the  benefit  of 
this  Act,  such  persons  on  depositing  and  filing  their  rules  in  the  manner 
directed  in  this  Act,  (post,  s.  3.)  shall  be  entitled  to  the  provisions  of  the 
same.  It  further  provides,  (according  to  the  68  Geo.  3.  c.  48.  s.  16.) 
that  the  trustees  of  such  institutions  may  invest  money  in  the  Banks  of 
England  or  Ireland,  and  receive  receipts  for  the  same  in  the  manner 
hereafter  authorized,  (post,  s.  11 — 16.)  But  it  is  also  provided,  that  in 
future  all  such  institutions  must  first  be  sanctioned  and  approved  of  by 
the  court  of  general  quarter  sessions,  and  by  the  commissioners  for  the 
reduction  of  the  national  debt,  or  on  their  behalf,  by  the  comptroller- 
general,  or  assistant  comptroller  acting  under  the  commissioners. 

II L  The  rules  and  regulations  of  the  institution  are  to  be  entered  in 
a  book,  to  be  kept  by  an  officer  appointed  for  that  purpose,  which  book 
is  to  be  open  at  all  seasonable  times  for  the  inspection  of  persons  making 
deposits,  and  a  copy  thereof  to  be  made  on  parchment,  and  deposited 
with  the  clerk  orthe  peace,  for  the  county  or  division,  who  is  to  file  the 
same  with  the  rolls  of  the  sessions  of  the  peace,  and  to  sign  a  certificate 
of  such  inrolment  on  a  duplicate  copy,  to  be  provided  by  the  institu- 
tion, and  returned  to  them  on  pa3rment  of  a  fee  of  ten  shillings,  which 
fee  however  is  not  to  be  paid  unless  the  certificate  is  returned  within 
ten  days.  Additional  rules,  or  alterations  in  or  amendments  of  old  rules, 
may  be  made,  and  will  be  in  force  on  being  entered  in  such  book,  and 
deposited  with  the  clerk  of  the  peace,  who  must  file  and  certify  the 
same  as  above  directed,  on  payment  of  a  fee  of  five  shillings.  [This 
clause  is  the  same  as  67  Geo.  3.  c.  106.  s.  %  and  67  Geo.  3.  c.  130.  s.  9. 
with  the  addition  of  the  fees  to  the  clerk  of  the  peace.] 

IV .  The  transcript  of  the  rules  and  regulations,  before  being  deposited 
with  the  clerk  of  the  p^ace,  is  to  be  submitted  by  the  trustees  or  ma- 
pagers  of  the  institution  to  a  barrister-at-law,  to  be  appointed  by  the 
commissioners  for  tlie  reduction  of  the  national  debt,  for  the  purpose 
of  ascertaining  whether  they  are  in  conformity  to  law,  and  to  the  pro- 
visions of  this  Act ;  and  the  barrister  is  to  give  a  certificate  of  their 
conformity,  or  to  point  out  in  what  respect  tl^ey  are  repugnant  to  law, 
for  which  such  barrister  may  not  at  any  one  time  receive  a  larger  fee 
than  one  guinea.  The  transcript  signed  by  two  trustees,  together  with 
the  barrister's  certificate,  is  to  be  laid  before  the  justices  of  the  county 
or  division  at  the  next  general  or  quarter  sessions  next  after  the  time 
when  it  has  been  deposited  with  the  clerk  of  the  peace,  and  the  justices 
have  the  power  to  confirm  the  transcript,  or  to  reject  and  disapprove  of 
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any  part  thereof  which  shall  not  he  confoniiiMe  to  the  intent  and 
meaning  of  this  Act ;  and  after  such  rejection  or  disapproval  snch 
rules  so  rejected  or  disapprored  of  are  to  be  no  longer  in  force,  of  which 
the  clerk  of  the  peace  must  gire  notice  in  writing  to  the  two  trustees 
by  whom  the  transcript  was  signed.  [That  part  of  this  section  which 
requires  the  rules,  &c.  to  be  laid  before  a  l^arrister  is  new  ;  the  remain* 
der  is  the  same  as  the  58  Geo.  3.  c.  48.  s.  17.] 

y .  This  section  is  the  same  as  the  67  Geo.  3.  c.  105.  s.  4.  and  the 
57  Geo.  3.  c.  130.  s.  4.  and  enacts  that  the  rules,  when  entered  and  de- 
posited as  directed  above,  shall  be  binding  on  the  members  and  officers 
of  the  institution,  and  on  the  depositors  and  their  representatives:  that 
an  examined  copy  of  the  transcript  shall  be  received  as  evidence  of  the 
rules  in  all  cases;  and  shall  not  be  removed  by  certiorari  into  any  of 
his  migesty's  courts  of  record.  The  copy  of  the  transcript  is  to  be  made 
without  fee,  except  the  actual  expence  of  making  it,  and  not  to  be 
subject  to  any  stamp  duty. 

.VI.  This  section,  which  is  nearly  are-enactment  of  57  Geo. 3.  c.  105» 
r.  3.  and  57  Geo.  3.  c.  130.  s.  3.  requires  that  it  shall  be  expressly  pro- 
vided by  the  rules,  that  no  person  being  treasurer,  trustee  or  manager^ 
shall  derive  any  benefit  from  any  deposit  made  in  the  institution,  nor 
shall  have  any  salary  or  allowance  beyond  their  actual  expences,  and 
that  officers  employed  in  the  management  thereof  shall  only  have  such 
salaries  and  allowances  as  shall  be  provided  for  by  the  rules. 

VII.  The  treasurer  or  other  person  entrusted  with  the  receipt  or  cus' 
tody  of  money,  and  every  officer  receiving  a  salary,  must  give  secnri'ty, 
to  be  approved  of  by  two  trustees  and  three  managers,  in  a  bond  to  the 
derk  of  the  peace ;  on  which  bond,  in  case  of  forfeiture,  the  trustees 
may  sue  in  the  name  of  the  clerk  of  the  peace ;  such  bond  to  be  free 
from  stamp  duty.  [This  section  is  an  extension  to  all  cases  of  the  pro- 
visions of  57  Geo.  3.  c.  105.  s.  6.  and  57  Geo.  3.  c.  130.  s.  7.] 

VIII.  All  monies,  goods,  effects,  securities  for  money,  &c.  are  to  be 
vested  in  the  trustees  for  the  time  being,  for  the  use  and  benefit  of  the 
institution,  and  the  respective  depositors,  their  respective  exectttors  or 
administrators ;  and  on  the  death  or  removal  of  any  trustee,  are  to  vest 
in  his  successor  for  the  same  estate  and  interest,  without  any  assign- 
ment or  conveyance :  the  trustees  may  bring  or  defend  any  action,  suit 
or  prosecution  concerning  any  property,  right  or  claim  of  the  institution, 
and  may  sue  and  be  sued  in  their  proper  names  as  trustees  of  such  in- 
stitution ;  and  in  case  of  death  or  removal  of  them  or  any  of  them,  no 
such  action,  suit  or  prosecution  is  to  abate,  but  to  be  proceeded  in  by 
the  succeeding  trustees  in  the  name  of  the  person  or  persons  who  com- 
menced the  same,  such  succeeding  trustees  to  pay  or  receive  the  like 
costs  as  if  the  action  had  been  commenced  by  them.  [This  section  is 
the  same  as  the  57  Geo.  3.  c.  105.  s.  8w  and  the  57  Geo.  3.  c.  130.  s.  8.] 

IX.  No  trustee  or  manager  is  to  be  personally  liable  except  for  his 
own  acts  and  deeds,  and  then  only  in  cases  of  wilful  neglect  or  default. 
[This  enactment  is  new.] 
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X.  All  pefwof  Ykvwmg  tiie  disposhioii  or  custody  of  any  moniet  or 
effects  belon^g^  to  tke  iBstHiitioii,  or  of  any  securities,  books  or  papers; 
#r  property  reftatiogp  to  the  same,  their  executors,  administrators  and 
assigns,  on  demand  made  in  pursuance  of  an  order  by  not  less  than  twt) 
trustees  and  three  managers,  or  at  a  general  meeting  of  the  trustees 
or  managers,  must  give  in  an  account  to  the  trustees  or  managers,  or  io 
such  general  meeting,  or  to  any  person  nominated  to  receire  such  ac- 
count, to  be  examined  and  allowed  or  disallowed,  by  such  trustees  or 
managers  respectively ;  and  on  a  like  demand  must  give  in  all  monies, 
effects,  books,  &c.  in  their  hands,  to  whomsoever  such  trustees  or  managers 
riiall  appoint :  in  case  of  neglect  or  refusal,  the  trustees  may  exhibit  a 
petition  to  the  justices  at  the  general  or  quarter  sessions  for  the  county 
or  division,  who  may  proceed  in  a  summary  manner,  and  whose  order  will 
be  final;  [This  section  differs  from  the  67  Geo.  3.  c.  106.  s.  33.  and 
67  Geo.  3.  c.  130.  s.  21.  only  in  the  addition  of  the  words  ''goods, 
papers  and  property;"  and  in  the  authority  to  make  the  demand  being 
given  to  two  trustees  and  three  manag^ers,  instead  of  the  committee.] 

XI.  The  money  belonging  to  the  Savings  Banks  is  to  be  invested  ki 
the  Bank  of  England,  or  Ireland,  in  the  names  of  the  commissioners  for 
tiie  reduction  of  the  national  debt,  and  in  no  other  security  whatever^ 
except  such  sums  as  shall  necessarily  remain  in  the  hands  of  the  trea- 
surers, to  answer  the  exigencies  of  the  institution :  the  above  provision 
however,  is  not  to  deprive  any  depositor  of  the  power  of  withdrawing  his 
money,  and  investing  it  in  any  other  security.  The  trustees  are  em- 
powered to  pay  into  the  banks  of  England  or  Ireland  any  sum  not  less 
than  fifty  pounds,  upon  tke  declaration  of  any  two  or  more  of  the 

*  trustees,  that  such  money  belongs  exclusively  to  the  institution  for 
which  the  payment  is  intended  to  be  made,  such  sum  to  be  placed  into 
the  account  raised  in  the  names  of  the  commissioners  in  the  books  of 
the  banks  of  England  and  Ireland  respectively,  denominated  *'  The 
Fund  for  the  Banks  for  Savings.^'  Previous  to  the  payments  being 
made,  an  order  under  the  hands  of  two  trustees  of  the  institution  must 
be  produced  to  the  officer  of  the  commissioners  at  their  office  in  London 
or  Dublin.  [This  section  is  almost  entirely  taken  from  the  provisions 
of  the  67  Geo.  3.  c.  106.  s.  9,  10,  11. ;  the  67  Geo.  3.  c.  130.  s.  9, 10,  11. ; 
and  the  6  Geo.  4.  c.  02.  s.  16. 27.] 

XII.  The  trustees,  however,  are  not  prevented  from  receiving  money 
from  a  depositor,  to  be  applied  in  any  other  way  than  that  specified  in 
this  Acty  but  they  may  apply  such  naoney  for  the  benefit  of  the  several 
depositors,  in  any  other  manner,  according  to  the  rules  and  regulations 
of  the  society.    [This  section  is  entirely  new.] 

XIII.  Where  branch  banks  are  established  in  the  neighbourhood  of 
a  larger  central  bank,  the  trustees  of  the  latter  may  pay  into  the  bank 
of  England  or  Ireland,  together  with  their  own  monies,  the  monies  be- 
longing to  such  branch  banks ;  but  in  such  case  the  treasurer  of  the 
branch  bank  must  certify  to  the  treasurer  of  the  central  bank,  that  the 
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•VMMUit  coDtnbated  by  tatf  mie  wihtcry^r,  doet  n*t  txcead  the  proper- 
tkou  aiit]K>riied  by  this  Act.    [The  Mine  m  66  Geo.  3.  c  48.  e.  16.] 

XIY.  If  the  decleratioii  or  order  required  by  a.  11.  of  this  Act  cooa 
tain  any  tiling  false  or  untrue,  the  anm  paid  into  the  bank  of  England 
or  Ireland  is  to  be  forfeited  to  the  commisaioners.  [The  aanie  as 
67  Geo.  3.  c.  106.  s.  17.  and  67  Geo.  3.  c.  130.  s.  17.] 

XV.  The  commissioners  are  to  invest  the  money  paid  in  on  account 
of  Savings  Banks,  either  in  the  purchase  of  ba^  annuities  or  ex- 
chequer bills,  and  also  the  interest  that  shall  frcMn  time  to  time  become 
due  thereon.  [This  differs  from  the  67  Geo.  3.  c.106.  s.  14.  and  67 
Geo.  3.  c  130.  s.  14.  only  in  allowing  the  money  to  be  laid  out  in  the 
purchase  of  exchequer  bills,  as  well  as  of  bank  aimuities.] 

XVI.  On  the  payment  of  money  into  the  Banks  of  England  and 
Ireland  by  trustees  of  Savings  Banks,  to  the  account  of  the  commis- 

~  sioners  for  the  reduction  of  the  national  debt,  their  officer  is  to  give 
receipt  for  the  same,  carrying  interest  at  the  rate  of  2id.  per  cent,  per 
diem,  payable  with  the  principal,  whenever  the  same  shall  be  required 
or  drawn  for  in  manner  directed  by  this  Act  [post,  s.  18, 10, 20,  21.J 
such  interest  is  to  be  chargeable  on  the  stock  or  exchequer  bills 
standing  in  the  names  of  the  commissioners :  receipts  issued  prior  to  the 
30th  of  November  in  this  year,  are  from  that  day  to  carry  interest  at 
the  rate  of  2id.  per  cent,  per  diem.  [On  comparing  this  section  with 
1  Geo. 4.  C.83.S.2.  and6Geo.4.  C.02.S.2.  it  will  be  seen  that  the  interest 
is  lowered  from  threepence  per  cent,  per  diem  to  twopenoe-halfpenay.] 

XVII.  The  interest  due  on  the  money  mentioned  in  the  receipt  is  to 
be  calculated  by  the  commissioners,  half-yearly,  up  to  the  20th  of 
November,  and  the  20th  of  May,  and  within  six  weeks  from  those 
dates  respectively,  and  from  such  dates  to  bear  interest  as  principal, 
for  which  also  a  receipt  is  to  be  given  to  the  trustees  within  six  weeks 
after  such  respective  dates,  and  bearing  date  the  21st  of  November 
and  the  21st  May  reiq[>ectively :  provided,  however,  that  no  interest 
is  to  be  computed  on  the  fractional  part  of  a  pound.  The  managers 
and  trustees  of  Savings  Banks  may  direct  that  the  interest  payable  to 
depositors  shall  be  calculated  yearly  or  twice  a  year,  and  be  cmied  to 
the  credit  of  the  respective  depositors  as  principal.  [The  same  as 
lGeo*4.c.  83.  S.3.] 

XVin.  Before  the  trustees  can  make  an  order  or  draft  Gx  payment 
of  any  money  under  this  Act,  by  the  commissioners,  an  agent  must  be 
appointed  under  the  hands  and  seals  of  not  less  than  two  of  such  trus- 
tees, (such  appointment  to  be  attested  by  two  managers  of  the  Savings 
Bank)  to  receive  such  money  as  the  trustees  shall  fh>m  time  to  time 
require  to  be  paid ;  the  appointment  must  be  deposited  witli  the  com- 
missioners fourteen  days  before  payment  of  any  sum  of  money.  The 
trustees  who  made  the  appointment,  or  the  survivor  of  them,  together 
with  another  trustee,  or  in  case  of  the  death  of  both,  or  their  refusal  to 
act,  two  other  trustees,  may  revoke  such  appointment,  and  grant  another 
appointment  to  the  same  or  any  other  person ;  the  instrument  of  revo- 
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cation  a»d  web  iww  appoiatiyeat  sre  in  Hke  mnnner  to  be  dipotitod 
with  the  commissioners  fourteen  days  before  payment  of  any  tnms  of 
money.  [This  section  diffsra  from  the  I  Geo.  4.  c.  83.  s.  4.  and  6  Geo.  4. 
c.  63.  s.  4.  only  in  tiie  power  of  appointment  beings  g:iTen  to  '*  not  leas 
than  two  trustees,"  instead  of  '*  not  more  than  four.*'] 

XIX.  The  trustees  may  at  any  time  (by  a  draft  or  order  in  writing 
vnder  the  hands  of  any  two  trustees,  attested  by  two  otiier  trustees  or 
managers,  or  two  credible  witnesses)  require  the  whole  or  part  of  any 
sum  placed  to  their  account  in  the  books  of  the  commissioners,  to  be 
paid  to  their  appointed  agent:  the  draft  or  order  must  be  addreased 
to  the  eommisBioners,  and  indorsed  within  ^re  days  after  its  production 
by  their  officer,  with  an  order  for  the  payment  of  the  sum  mentioned  in 
the  draft  with  interest,  addressed  to  the  cashiers  of  the  Bank  of  Eng- 
land or  Ireland,  by  whom  it  will  be  paid.  [This  section  is  taken  from 
the  I  Geo.  4.  c.  83.  s.6.  and  6  Geo.  4.  c.  62.  s.  6.] 

XX.  When  tiie  sum  drawn  for  exceeds  6000/.,  the  draft  or  order 
must  be  signed  by  four  trustees,  and  their  sereral  signatures  attested 
by  diffsrent  witnesses ;  and  when  the  sum  drawn  for,  by  one  or  more 
drafts,  exceeds  10,000/.,  the  amount  is  not  to  be  payable  until  alter 
fonrteen  days  from  the  production  of  the  order  by  the  officer  of  the 
commissioners.  [The  first  part  of  this  section  is  the  same  as  1  Qeo.  4* 
c  83.  s.  14.  and  6  Geo.  4.  0.62.  s.  12.  except  that  the  sum  mentioned  in 
those  acts  was  2000/.  instead  of  60001.,  and  the  latter  part  is  the  same 
as  6  €^  4.  c.  62.  s.37.,  except  that  in  that  act  the  sum  mentioned  was 
5000/.  instead  of  10,000/.  and  the  time  for  payment  21  days,  instead 
of  14.] 

XXI.  The  officer  of  the  commissioners  is  not  to  issue  orders  for  more 
^nn  lOfiOOL  for  the  same  bank  in  any  one  day.  A  trustee,  (if  his  iden- 
tity can  be  ascertained  to  the  satisftction  of  the  commissioners  or  their 
officer)  who  executed  the  appointment  of  an  agent,  may  receive  payment 
of  money  required  to  be  paid  by  an  order  or  draft,  as  mentioned  in  the 
foregoing  sections :  or  if  no  agent  have  been  appointed,  a  trustee  who 
did  not  sign  the  draft  or  order,  may  receive  the  amount  of  the  same. 
If,  however,  an  agent  have  been  appmnted,  the  payment  so  made  to  a 
trustee  in  person,  wiU  not  operate  as  a  revocation  to  such  appointment, 
but  it  will  remain  in  force  until  revoked  by  the  trustees  as  above  di- 
rected. [The  first  part  of  this  section  as  to  tiie  amount  for  which  the 
officer  of  the  commissioners  may  give  an  order  in  one  day,  is  new.  The 
rest  of  the  section  is  nearly  the  same  as  the  provisions  of  1  Geo.  4.  c.  83. 
S.7.  and  5 Geo.  4.  c.d2.  s.  17] 

XXII.  Within  six  weeks  after  the  20th  of  November  next,  the  trus- 
tees and  managera  of  the  Savings  Banks  already  established  are  to  as- 
certain the  amount  of  their  surplus  fund,  and,  after  retaining  so  much 
as  is  necessary  for  the  future  management  of  their  respective  banks, 
are  to  appropriate  the  remainder  acoording  to  their  respective  regu- 
lations made  before  the  passing  of  this  Act  ?  or  in  case  no  such  re- 
gulations have  been  made,  then  in  such  manner  as  the  m^or  part  of 
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the  trustees  at  a  goDeral  meeting  shidl  thhik  proper.    [Tlie  prortsioM 
/Of  this  clause  are  new.] 

XXIII.  Where  the  property  of  any  Sarings  Bank,  after  the  dOth  of 
November  next,  shall  be  increased  by  the  interest  rec«Ted,  beyond  the 
rate  of  interest  payable  to  the  depositors  by  the  regulations  of  the  Sav- 
ings Banks,  the  trustees  after  deducting  expences  shall,  within  six 
months  after  the  20th  of  November  in  each  year,  ascertain,  certify  and 
pay  over  to  the  commissioners  the  amount  of  such  increased  property, 
reserving  enough  to  meet  current  expences  ;  and  the  amount  of  such 
surplus  shall  be  discharged  from  the  account  of  such  Savings  Banks 
standing  in  the  commissioners'  books,  and  the  commissioners  shali.keep 
a  separate  account  of  the  same,  and  apply  it  as  any  other  monies  under 
this  Act;  provided  that  it  shall  be  lawful  for  the  trustees  to  claim  and 
receive,  for  the  purposes  of  the  institution,  the  whole  or  any  part  of  such 
monies.    [This  section  is  new.J 

XXIV.  From  the  20th  of  November  in  this  year  the  interest  pa3rable 
to  depositors  by  the  trustees  is  not  to  exceed  the  rate  of  2id,  per  cent 
per  diem.  [This  clause  is  new  :  it  will  be  seen  that  2i«f.  per  cent,  per 
diem  is  payable  by  the  commissioners  to  the  trustees,  and  only  2^  by 
the  trustees  to  the  depositors,  in  other  words,  the  trustees  receive 
3/.  lOt.  OH.  per  cent,  and  the  depositors  not  more  than  3/.  %$,  b^. 

XXV.  When  minors  become  depositors,  the  trustees  may  pay  them 
their  shares  and  interest,  and  a  receipt  from  them  will  be  valid,  notwith- 
standing their  disability  in  law  to  act  for  themselves.  [The  same  as 
57  Oeo.  3.  c.  105.  s.  5.  and  57  Geo.  3.  c.  130.  s.  5.] 

XXVI.  When  deposits  are  made  by  married  women,  without  notice 
that  they  are  married,  or  when  women  marry  after  having  made  de- 
posits, the  trustees  may  pay  money  in  respect  of  such  deposits  to  any 
such  women,  unless  the  husband  or  his  representatives  give  notice  of 
the  marriage  to  the  trustees,  and  require  payment  to  be  made  to  him  or 
them.    [This  clause  is  new.] 

XXVII.  Trustees  of  charitable  societies,  or  of  a  charitable  clonation 
or  bequest  for  the  benefit  of  the  poor,  may  invest  in  the  funds  of  any 
Savings  Banks,  sums  not  exceeding  100/.  per  annum,  nor  exceeding 
300/.  in  the  whole,  exclusive  of  interest.  [The  1  Geo.  4.  c.  83.  s.  12. 
contained  a  provision  very  similar  to  this,  which,  however,  had  been 
repealed  by  5  Geo.  4.  c.  02.  s.  24.] 

XXVIII.  Friendly  societies,  with  the  consent  of  the  trustees  and 
managers  of  the  Savings  Bank,  may  subscribe  any  portion  of  their 
funds  into  the  funds  of  such  Savings  Bank,  but  if  such  friendly  society 
was  not  formed  and  enrolled  before  the  passing  of  this  act,  the  sum  so 
subscribed  may  not  exceed  3001.  principal  and  interest  included,  and 
when  the  sum  amounts  to  300/.,  such  society  will  not  be  entitled  to  any 
interest  at  all.  [The  former  part  of  this  clause  is  the  same  as  57  Geo.  3. 
c.  130.  s.  6.  the  latter  part  restricting  the  amount  that  may  be  subscribed 
in  future  is  new.] 

XXIX.  The  receipt  of  the  treasurer  or  other  oflker  of  such  friendly 
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society  or  clmritable  society,  apparently  authorised  to  require  payment 
of  money,  will  be  a  suflkient  discbarge  for  sucb  payment ;  and  the  Sar- 
ings  Bank  in  wbich  the  deposit  was  made  will  not  be  liable  for  mis- 
application^f  money  so  paid,  or  for  want  of  authority  in  the  penKm  re- 
quiring payment.    [Nearly  the  same  as  67  Geo.  3.  c.  ISO.  s.  6.] 

XXX.  Members  of  friendly  or  charitable  societies  are  not  to  be 
liable  to  forfeiture  by  subscribing  to  any  institution  under  this  act :  nor 
depositors  by  being  interested  in  the  funds  of  any  friendly  or  charitable 
society  deposited  in  any  other  Savings  Bank.  [Nearly  the  same  as 
67 Geo.  3.  C.106.  s.24.  and  67  Geo.  3.  c.  130.  s.22.] 

XXXI.  The  regulations  in  this  Act  rehttiTe  to  money  paid  into  the 
Bank  of  England,  and  receipts  issued  on  account  thereof,  and  abo  to 
the  application  of  such  money  by  the  commissioners,  are  to  be  appli- 
oable  to  payments  made  and  receipts  issued  under  the  *'  Friendly  So- 
cieties Act,"  60iBeo.3.  c.  128.  except  with  respect  to  all  such  friendly 
societies  as  were  formed  and  enrolled  before  the  passing  of  this  Act. 
[This  section  is  taken  from  1  Geo.  4.  c.83.  s.  18.] 

XXXII.  All  persons  subscribing  to  a  Barings  Bank  must  disclose 
their  name,  profession,  occupation  itnd  residence  to  the  trustees,  who 
are  required  to  enter  the  same  in  the  books  of  the  institution.  [This 
differs  from  the  6 Geo.  4.  c.62.  s.20.  only  in  requiring  the  profession 
and  residence  to  be  disclosed  as  well  as  the  name,  and  in  requiring  an 
entry  in  the  books.] 

XXXIII.  Persons  acting  as  trust^s  may  subscribe  on  the  behalf  of 
others,  whether  they  are  themselves  depositors  or  not,  and  must  make 
the  declaration  required  to  be  made  by  depositors  in  the  next  section 
of  this  act  (34.);  such  deposits  are  to  be  entered  in  the  joint  names  of 
the  tnutee  and  the  cestui  que  trusty  and  the  receipt  of  the  trustee,  his 
executor  or  administrator,  will  be  a  valid  discharge  to  the  trustees  of 
the  Savings  Bank,  either  with  or  without  the  receipt  of  the  eeetui  que 
trust.  [This  section  is  the  same  as  5  Geo.  4.  c.G2.  s.23.  except  that  a 
depositor  might  not  by  that  act  be  a  trustee.] 

XXXrV .  Persons  subscribing  to  one  Savings  Bank  may  not  sub* 
scribe  to  any  other,  and  on  making  their  first  deposit,  and  at  any  other 
time  when  they  shall  be  so  required  by  the  trustees,  are  to  sign  a  de- 
claration to  that  effect,  which  declaration  is  to  be  filed  and  kept  by  the 
trustees  of  every  Savings  Bank,  and  in  case  such  declaration  is  proved 
to  be  false,  the  depositor  will  forfeit  his  deposit,  and  the  trustees  are 
required  to  close  his  account,  and  to  pay  the  sum  forfeited  to  the  ac- 
count of  the  commissioners  for  the  reduction  of  the  national  debt :  it  is 
provided  that  in  the  case  of  infants  under  the  age  of  seven  years  be- 
coming depositors,  the  declaration  is  to  be  made  by  a  person  approved 
or  afipointed  by  the  trustees  of  the  Savings  Bank,  A  printed  notice  of 
the  above  regulation  is  to  be  affixed  in  the  office  appointed  for  receiving 
deposits.  [This  section  differs  from  the  6  Geo.  4.  c.62.  s.  26.  only 
in  providing  for  the  cases  of  infants  under  the  ag^  of  seven  years.] 

XXXV.  From  the  twentieth  of  November  next,  no  person  will  be 
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9\\»m^  to  dAfMtit  iiior«  tkan  30/.  in  any  one  year,  nor  more  than  UMtf. 
in  the  whole:  and  whenever  the  suna  atanding  in  the  name  of  any  one 
depoailor  amonnt  to  aO(W.  principal  and  int«re6t  included,  no  iotefnl 
will  be  payable  on  anch  depoHt,  ao  long  aa  it  cootinnea  to  amount  to  the 
sum  of  Q06/.  [By  the  5  Geo. 4.  ce2.  a.21.  30/.  might  be  depoaited 
each  year,  and  each  depositor  might  have  to  the  amount  of  900/.  exchi- 
aive  of  interest,  and  in  that  act  there  was  no  provision  stopping  the 
payment  of  interest  to  whatever  snm  the  whole  might  amount.] 

XXXVI.  The  provisions  of  the  preceding  section  are  not  to  prevent 
persons,  whose  deposits  at  the  time  of  passing  this  act,  aaMMinted  to  or 
exceeded  200/.,  from  receiving  interest  in  future. 

XXXVII.  But  the  trustees  are  not  to  receive  additional  depoaite 
from  any  such  depositor,  so  long  as  his  deposit  amounts  to  150/. 

XXXVIII.  Personswithdrawing  their  deposils  may  stthaeribeagaiB, 
provided  such  new  deposits  do  not  in  any  one  year  exceed  the  sva  of 
30/.    [This  section  is  in  effect  the  same  as  6  Geo. 4.  c.62.  S.22.J 

XXXIX.  Depositors  may  withdraw  the  whole  of  their  deposits  and 
interest  (hereon  for  the  purpose  of  investing  the  same  in  any  other  Sav- 
inga  Bank ;  in  which  case  the  trustees,  or  one  or  more  of  then,  of  the 
Savings  Bank  from  which  such  deposit  ii^  drawn,  are  required  to  give 
the  depositor  a  certificate,  attested  by  the  secretary  or  actuary  of  sock 
bank,  of  the  amonnt  due  to  the  depositor ;  on  producing  this  certificate 
to  the  trustees  of  the  Savings  Bank  to  which  the  deposit  is  intended  to 
be  removed,  the  depositor  is  to  indorse  his  name  thereon,  which  in- 
dorsement is  to  be  attested  by  one  of  such  trustees  or  managers ;  and  if 
such  trustee  or  manager  is  satisfied  of  the  authenticity  of  the  eertifieate, 
the  trustees  of  such  Savings  Bank  may  receive  the  sum  specified  in  the 
certificate  to  the  account  of  the  person  making  the  deposit,  vrho  is, 
however,  to  make  the  declaration  required  by  sectioii  34.  of  this  Act 
[This  section  differs  very  little  from  the  5  Geo.  4.  c02.  s.96w,  item* 
powers  one  trustee  or  manager  only  to  sign  the  certificate,  and  does  not 
require  the  depositor  to  subscribe  his  name  to  the  certificate,  but  only 
to  indorse  it.] 

XL.  When  a  depositor  dies  leaving  a  sum  exceeding  dOi.  in  a  Sav- 
ings Bank,  probate  of  hts  will,  or  letters  of  administration  must  be 
taken  out,  before  the  same  can  be  paid  to  his  legal  representative: 
where  the  whole  estate  or  effects  of  a  depositor,  in  respest  of  vrhich 
probate  or  letters  of  administration  are  granted,  do  not  exceed  601.  no 
stamp  duty  will  be  chargeabfe ;  and  the  person  claiming  probate  or 
letters  of  administration  free  from  stemp  duty,  im  to  produce  a  certifi- 
cate of  the  amount  and  value  of  the  depositor's  interest,  which  certifi- 
cate will  be  received  as  evidence  thereof.  [By  the  67  Geo.  3.  c  106. 
S.24.  and  the  57  Geo.  3.  c.  130.  s.23.  probate  or  letters  of  adminis- 
tration must  have  been  taken  out  if  the  deposit  and  interest  exceed- 
ed 30/.] 

XLI.  Where  the  whole  estete  and  effects  of  a  deposi^r  do  not  exceed 
60/.,  the  administratiott  bond,  and  every  afiklavit  or  document  leading 
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to  or  connected  with  snch  administration,  will  be  exempt  from  etMip 
duty:  uid  iriiere  tbe  deposit  with  interest  does  not  exeeed  M.,  and  the 
ti— tees  are  Mtisfied  that  no  will  was  left  by  the  depositor,  and  tiiat  let- 
Wffs  of  administration  will  not  be  taken,  they-are  empowered  to  diride 
Hm  same  according  to  the  rules  of  the  institntion ;  or  if  th^re  are  no  rules, 
^en  according  to  tim  statute  of  distributions.  [The  former  part  of  this 
section  exempting  bonds.  Ice.  from  stamp  duty,  is  the  same  as  1  Geo.  4. 
c  83.  8. 16.  and  6  €reo.  4.  c  62.  s.  14.  except  that  the  sum  is  altered  to 
not  netteding,  instead  of  under  50/. ;  the  latter  part  is  taken  from|  the 
67  Geo.  3.  c.  106.  s.26.  and  the  57  Geo.  3.  c.ldO.  s.24.  the  sum  bong 
altered  from  90/.  to  50/.  and  leaving  it  to  the  discretion  of,  instead  of 
being  compulsory  on,  the  trustees  to  distribute  the  amount  due  to  an 
intestate  depositor.] 

XLII.  Whenerer  the  trustees  have  paid  and  divided  any  sum  of 
money  not  exceeding  50/.,  to  or  amongst  the  persons  appearing  to  them: 
to  be  entitled  to  the  same,  according  to  the  statute  of  distributions,  or 
aoeoffding  to  the  rules  of  the  Savings  Bank,  such  payment  will  be  valid 
against  any  person  claiming  as  next  of  kin  to  the  intestate  depositor ; 
such  person,  however,  may  still  have  his  remedy  for  the  money  so  paid 
against  the  person  who  has  received  it.  [The  same  as  1  Geo.  4.  c.  83. 
s.  17.  and  5  Geo.  4.  c.  02.  s.  19.] 

XLIII.  So  also  payments  under  probates  of  wills,  or  letters  of  ad- 
ministration, will  be  valid  against  any  other  person  claiming  as  lawful 
representative,  whose  remedy  is  only  against  the  person  who  has  re- 
ceived snch  payment.  [Taken  from  the  57  Geo.  3.  c.  105.  s.  37.  and 
tiie57Geo.3.  c.  130.  s.25.] 

Xljy.  Powers  of  attorney  granted  by  trustees  or  depositors,  for  the 
purposes  of  this  act,  are  not  liable  to  stamp  duty ;  neither  is  any  draft 
or  order,  or  any  appointment  of  an  agent,  or  any  instrument  for  the  re- 
vocation of  such  appointment,  or  any  other  instrument  given  or  made 
in  pursuance  of  this  Act,  liable  to  stamp  duty.  [The  same  as  the 
57  Geo.  3.  c  106.  s.  28.  and  the  57  Geo.  3.  c.  130.  s.26.] 

XLY.  In  case  of  disputes,  the  matter  in  dispute  is  to  be  referred  to 
two  arbitrators,  one  to  be  appointed  by  the  trustees  or  managers,  the 
other  by  the  party  with  whom  the  dispute  arose ;  and  in  case  the  arbi- 
tratots  do  not  agree,  then  to  the  barrister  appointed  by  the  commis- 
sioners, who  is  to  receive  a  fee  of  one  guinea,  and  whose  determination 
is  to  be  cottdusive  without  appeal :  the  submission,  award,  order,  or 
determination,  are  not  to  be  liaUe  to  any  stamp  duty.  [That  part  of 
fUs  section  which  requires  a  reference  to  be  made  to  a  barrister  is  new ; 
the  rest  is  taken  from  tiie  57  Geo.  3.  c.  105.  s.  20.  and  the  57  Geo.  3. 
C.130.  S.27.] 

XLYI.  The  trustees  of  Savings  Banks  are  to  prepare  annually  a 
statement  of  their  funds  invested  in  the  names  of  the  conunissioners 
for  the  reduction,  of  the  national  debt,  shewing  the  balance  due  to  the 
depositors,  the  expences  incurred,  and  in  whose  hands  such  balance  is 
then  remaining ;  such  statement  is  to  be  attested  by  two  managers  or 
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trustees,  and  countersigned  by  the  secretary  or  actuary,  and  trans- 
mitted to  the  commissioners  for  the  redaction  of  the  national  debt, 
within  six  weeks  after,  the  20th  of  November  in  each  year.  If  the 
trustees  neglect  to  deliver  such  accounts,  or  to  obey  any  orders  of  the 
commissioners,  the  commissioners  may  close  their  accounts;  but  on  the 
trustees  complying  with  their  orders,  the  commissioners  may  re-open 
their  accounts,  and  allow  them  the  g^rowing  interest  during  the  period 
of  the  discontinuance.  [This  section  is  nearly  the  same  as  6  Geo.  4. 
C.62.S.29.] 

XLVII.  A  duplicate  of  such  annual  statement,  accompanied  with  a 
list  of  the  trustees  and  managers,  is  to  be  affixed  in  the  office  of  the 
Savings  Bank:  and  every  depositor  is  entitled  to  receive  a  printed 
copy  of  the  same  on  payment  of  one  penny.  [The  provision  allowing 
a  depositor  to  demand  a  printed  copy  of  the  annual  statement  is  new ; 
the  rest  of  this  section  is  taken  from  the  5  Greo.  4.  c.  62.  s.  30.] 

XLVIII.  The  commissioners  are  annually  to  lay  before  Parlia- 
ment on  the  25th  of  March,  accounts  made  up  to  the  20th  of  November 
preceding,  of  sums  received  and  credited,  including  interest,  and  of 
sums  paid,  including  interest,  &c.  from  the  6th  of  August  1817,  by  the 
said  commissioners,  on  account  of  any  Savings  Banks  or  friendly  so- 
ciety, and  also  an  account  of  all  expences  incurred  by  the  said  com- 
missioners for  salaries  of  clerks  or  other  incidental  expences  during  the 
preceding  year.     [Nearly  the  same  as  5  Geo.  4.  c.  62.  s.  32.} 

XLIX.  In  order  that  the  accounts  of  the  Savings  Banks  may  be  uni- 
form with  the  accounts  of  the  commissioners  for  the  reduction  of  the 
national  debt,  it  is  enacted  that  from  the  20th  of  November  next,  the 
interest  due  to  each  depositor  is  to  be  computed  to  the  20th  of  May,  and 
20th  of  Novembe.-,  half  yearly  or  yearly.  [This  section  is  the  same  as 
the  5  Geo.  4.  c.  62.  8.31.] 

L.  The  commissioners  may  lay  out  the  whole  or  any  part  of  the 
monies  belonging  to  Savings  Banks  in  the  purchase  of  excHeq;:er  bills ; 
and  will  be  entitled  to  receive  for  all  sums  so  laid  out,  such  an  aaiount 
of  3  per  cent,  consols,  as  the  said  sums  would  have  bought,  had  they 
been  applied  to  the  purchase  of  3  per  cent  annuities,  the  amount  of  audi 
annuities  to  be  estimated  at  the  quarterly  average  price  of  3  per  cent, 
annuities  which  shall  have  been  purchased  by  the  sinking  fund  in  the 
same  quarter  of  the  year.    [This  section  is  new.] 

LI.  The  comptroller-general  is  to  certify  to  the  treasury  quarterly 
the  amount  of  principal  and  interest  paid  for  such  exchequer  bills,  and 
the  amount  of  3  per  cent,  annuities  which  might  have  been  purchased 
with  such  principal  and  interest  in  that  quarter  of  the  year;  and  there- 
upon the  lords  commissioners  of  the  treasury  are  to  order  the  bank  of 
England  to  direct  their  accountant  to  plar«  the  amount  of  the  3  per  cent, 
consols  contained  in  such  certificate,  to  the  credit  of  the  commissioners, 
under  the  title  of  *'  The  Fund  for  the  Banks  for  Savings."  [This  sec^ 
lion  is  new.] 

LII.  The  3  per  cent,  annuities  created  by  the  purchase  of  exchequer 
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bills  under  this  act,  are  to  be  chargeable  apon  the  consolidated  fund. 
[This  section  is  new.] 

LIII.  The  commissioners  may  deliver  up  the  exchequer  bills  pur- 
chased under  the  prorisions  of  this  Act,  within  fire  days  after  the  ex- 
piration of  the  quarter  in  which  they  were  purchased  to  the  paymasters 
of  exchequer  bills,  by  whom  they  will  be  cancelled ;  or  the  commis- 
sioners may  exchange  any  part  of  such  exchequer  bills,  for  new  bills  of 
the  like  amount.    [This  section  is  new.] 

LIV.  The  commissioners  may  sell  any  part  of  the  annuities  stand- 
ing in  their  names  in  pursuance  of  this  act,  and  apply  the  money  pro- 
duced by  such  sale  in  the  purchase  of  exchequer  bills.  [This  section 
is  new.] 

LV.  The  treasury  on  application  from  the  commissioners  for  the  re- 
duction of  the  national  debt,  may  issue  exchequer  bills  for  the  payment 
of  Savings  Banks.    [The  same  as  5  Geo.  4.  c  62.  s.  33.] 

LVI.  And  the  banks  of  England  or  Ireland  may  make  advances  to 
the  commissioners  for  the  reduction  of  the  national  debt,  upon  such 
exchequer  bills.    [The  same  as  5  Geo.  4.  c.  G2.  s.  34.] 

LYII.  This  section  is  the  same  as  5  Geo.  4.  c.  62.  s.  35,  36.,  and 
merely  directs  in  what  wav  the  sums  advanced  on  exchequer  bills  to  the 
commissioners  for  the  reduction  of  the  national  debt  by  the  banks  of 
England  or  Ireland,  shall  be  paid ;  its  leng^  prevents  us  from  giving 
an  intelligible  and  concise  abstract  of  it. 

LVin.  The  commissioners,  in  order  to  provide  for  the  payment 
of  drafts  drawn  upon  them  by  the  trustees  for  Savings  Banks  in  Ire* 
land,  may  keep  a  balance  in  the  bank  of  England,  placed  to  their 
credit  in  account  with  the  bank  of  Ireland.    [This  section  is  new.] 

LIX.  Receipts,  orders,  certificates,  &c.  required. by  this  Act,  are 
to  be  >nade  in  the  form  directed  or  approved  by  the  commissioners  for 
the  reduction  of  the  national  debt  [The  same  as  6  Geo,  4.  c.  62. 
S.38.]  ^ 

LX.  This  Act  is  declared  to  be  an  indemnity  to  the  commissioners 
for  the  reduciion  of  the  national  debt,  and  to  the  governor  and  com- 
pany of  the  banks  of  England  and  Ireland,  for  all  things  done  pursuant 
to  this  Act.    [The  same  as  6  Geo.  4.  o.  62.  s.  39.] 

LXI.  The  commissioners  are  authorised  to  appoint  a  barrister  at  law, 
and  to  employ  clerks  and  other  officers  for  the  purposes  of  this  Act ; 
and  the  treasury  may  settle  and  pay  the  allowances  of  such  clerks,  and 
discharge  incidental  exponces.  This  section  is  taken  from  the  1  Geo.  2. 
C.83.  s.  1^.] 

LXU.  This  Act  is  to  extend  to  all  Savings  Banks  established  or  to 
be  established  in  England  and  Ireland,  and  to  be  deemed  a  public  Act, 
and  judicially  noticed  as  such,  being  specially  shewn  or  pleaded. 
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ABSTRACT.  OF  PUBLIC  GENERAL  STATUTES. 


N.  B. — ^In  our  first  number  we  abttracted  all  the  ttatutei  passed  daring  the  last  lea- 
tkm  and  in  print  when  our  abstract  was  fonned  (down  to  c.  22.  indusiTe).  All 
the  lemaioing  statutes  (of  9  Geo.  4.)  are  included  in  the  following  abstract.  As 
before,  we  have  given  merely  the  titles  of  the  comparatively  unimportant  enact- 
ments (which  at  any  rate  will  serve  to  show  in  what  matters  alterations  have  been 
made,  and  thus  form  a  guide  and  warning  to  practitioners),  reserving  as  much  space 
as  possible  for  full  abstracts  of  statutes  the  operation  of  which  must  be  generally 
felt. 


Cap.  23. — An  Act  to  enable  Bankers  in  England  to  ianie  certain  un- 
stamped Promissory  Notes  and  Bills  of  Exchange,  upon  Payment  of 
a  Composition  in  lieu  of  the  Stamp  Duties  thereon. 

[19tb  June  1828.] 
Cap.  24. — An  Act  to  repeal  certain  Acts,  and  to  consolidate  and  amend 
the  Laws  relating  to  Bills  of  Exchange,  and  Promissory  Notes  in 
Ireland.  [19tb  June  1828.] 

Cap.  26. — An  Act  to  authorize  the  Appointment  of  Persons  to  act  as 
Solicitors  on  behalf  of  his  Majesty,  in  any  Court  or  Jurisdiction  in 
Revenue  Matters.  [I9th  June  1828.] 

Persons  appointed  to  be  solicitors  or  attomies  on  behalf  of  his  Ma- 
jesty, under  the  orders  of  the  commissioners  of  the  treasury,  customs, 
excise,  or«stamps,  or  under  the  orders  of  any  commissioners  or  other 
persons  having  the  management  of  any  other  branch  of  his  Msgesty^s 
revenue,  may  act  as  such  in  all  courts  or  jurisdictions  in  the  United 
Kingdom ;  s.  I.  and  will  be  indemnified  for  acting  as  such ;  and  pro- 
ceedings against  them  for  any  thing  done  under  such  appointment  may 
be  stayed,  in  a  summary  way,  on  application  to  the  court  in  which 
such  proceedings  have  been  commenced,  tf.^ 

Cap.  26.— An  Act  to  regulate  the  Office  of  Keeper  of  the  General  Re- 
gister of  Homings  and  Inhibitions  in  Scotland.  [19th  June  1828.] 
Cap.  27. — ^An  Act  to  repeal  the  Allowances  made  to  Stationers  on  the 
purchase  of  Stamps  for  Receipts  at  the  Head  Office  in  London,  and 
to  grant  an  Allowance  to  Persons  purchasing  such  Stamps  to  a  cer- 
tain Amount  of  the  Commissioners  of  Stamps,  or  of  the  Distributors 
of  Stamps  in  Great  Britain.  [19th  June  1828.] 

Cap.  28. — ^An  Act  to  enlarge  the  Powers  granted  to  his  kte  Majesty, 
under  an  Act  passed  in  the  Fifty-seventh  Year  of  his  late  Majesty,  to 
enable  his  Majesty  to  recompence  the  service  of  persons  holding,  or 
who  have  held  certain  high  and  efficient  Civil  Offices. 

[I9th  June  1828.] 
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Cap.  29. — An  Act  to  authorize  additional  Circuit  Courts  of  Juitidary 
to  be  held,  and  to  falidtate  Criminal  Trials  in  Scotland. 

[19th  Jane  1828.J 

Cap.  30. — An  Act  for  applying  surplus  Ways  and  Means,  to  the  ser- 
Tice  of  the  Tear  One  Uiousand  eight  hundred  and  tvrenty-eight. 

[19th  June  1828.] 

Cap.  31 . — An  Act  for  consolidating  and  amending  the  Statutes  in  Eng- 
land, relative  to  Offences  against  the  person.  [27th  June  1828.] 
The  substance  of  this  Act  will  be  found  in  our  last  number,  p.  129 — 

141. 

Cap.  32. — An  Act  for  amending  the  Law  of  Evidence  in  certain  Cases. 

[27th  June  1828.] 

Quakers  or  Moravians  required  to  give  evidence  in  any  case,  civil 
or  criminal,  may  instead  of  an  oath,  make  their  solemn  affirmation, 
which  will  have  the  same  effect  as  if  they  had  taken  an  oath  in  the 
usual  form ;  any  person  making  such  affirmation,  being  convicted  of 
having  affirmed  anything  which,  if  the  same  had  been  upon  oath,  would 
have  amounted  to  pegury,  will  be  subject  to  the  same  punishment  to 
which  persons  convicted  of  perjury,  are  or  shall  be  subject,  s.  1. 

On  any  prosecution  for  perjury,  no  person  shall  be  deemed  an  in- 
competent witness  in  support  of  such  prosecution,  on  account  of  any 
interest  which  such  person  may  have  in  respect  of  the  instrument  forged, 
s.  2.  Every  punishment  for  felony,  which  is  not  a  capital  felony,  after  it 
has  been  endorsed,  shall  have  the  effect  of  a  pardon  under  the  great 
seal ;  provided  however,  that  nothing  contained  in  this  Act,  shall  pre- 
vent or  mitigate  any  punishment  for  a  subsequent  offence,  s.  3.  No 
misdemeanor  (except  perjury  or  subornation  of  perjury)  shall  render 
a  party  an  incompetent  witness  in  any  proceeding,  civil,  or  criminal, 
ailer  he  has  undergone  the  punishment  s.  4. 

Cap.  33. — An  Act  to  declare  and  settle  the  Law,  respecting  the  Liabi- 
lity of  the  Real  Estates  of  British  subjects  and  others,  situate  within 
the  Jurisdiction  of  his  Miyesty's  Supreme  Courts  in  India,  as  Assets 
in  the  Hands  of  Executors  and  Administrators,  to  the  Payment  of 
the  Debts  of  their  deceased  Owners.  [27th  June  1828.] 

Cap.  34. — An  Act  for  altering  and  amending  an  Act,  passed  in  the 
Fifty-fifth  Year  of  the  Reign  of  his  late  Majesty,  intituled  "  An  Act 
to  regulate  Madhouses  in  Scotland."  [27th  June  1828.] 

Cap.  36. — An  Act  to  protect  purchasers  for  valuable  Consideration  in 
Ireland  against  Judgments,  not  relieved  or  re-docketted  within  a 
limited  time.  [27th  June  1828.] 

Cap.  36. — An  Act  for  continuing  to  his  Majesty  for  One  Year,  certain 
Duties  on  Sugar  imported  into  the  United  Kingdom,  for  the  service 
of  the  Year  One  thousand  eight  hundred  and  twenty-eight 

[27th  June  1828.] 
F  F  2 
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Gap.  37.— An  Act  to  amend  an  Act  of  the  First  and  Se^nd  Tears  of 
his  present  Majesty,  for  preventing  Depredations  within  tiie  Jnru- 
diction  of  the  Cinque  Ports,  and  for  the  Acyastnient  of  Salragre ;  and 
for  giving  further  Powers  to  the  Deputy  Warden  of  the  Cinque 
Ports,  and  Lieutenant  of  Dover  Castle.  [27th  June  1828.] 

Cap.  38. — An  Act  for  rectifying  Mistakes  in  the  Names  of  the  Land 
Tax  Commissioners,  and  for  appointing  additional  Commissioners, 
and  indemnifying  such  Persons  as  have  acted  without  due  Authority 
in  the  Execution  of  the  Acts  therein  recited.  [27th  June  18^.] 

Cap.  39. — An  Act  for  the  preservation  of  the  Salmon  Fisheries  in 
Scotland.  [15th  July  1828.] 

Cap.  40. — An  Act  to  amend  the  Laws  for  the  Erection  and  R^ula* 
tion  of  County  Lunatic  Asylums,  and  more  effectually  to  provide 
for  the  Care  and  Maintenance  of  Pauper  and  Criminal  Lunatics  in 
England.  [l^th  July  1828.] 

The  following  Acts  are  repealed;  17  Geo.  2.  c.  6.  s.20  and  21., 
48  Geo.  3.  c.  96.,  51  Geo.  3.  c.  79.,  55  Geo.  3.  c.  46.,  56  Geo.  3.  c.  1 17., 
59  Geo.  3.  c.  127.,  5  Geo.  4.  c.  71.  see  s.  h 

It  shall  be  lawful  for  the  major  part  of  the  justices  present  at  general 
quarter  sessions,  in  every  county  to  direct  notice  to  be  given  in  a  public 
newspaper  of  their  intention  to  take  into  consideration  at  the  next  ses- 
sions, the  expediency  of  providing  a  county  lunatic  asylum,  s.  2.  If 
at  the  next  quarter  sessions  they  shall  deem  it  expedient  to  do  so,  they 
may  appoin  a  committee  of  visiting  justices  to  superintend  the  erection 
of  a  lunatic  asylum,  s.  3.  Or  they  may  appoint  a  committee  to  treat 
with  a  committee  of  adjacent  counties,  or  with  a  committee  of  sub- 
scribers io  asylums,  maintained  by  voluntary  contributions,  respecting 
the  uniting  with  them  for  such  purpose,  s.  4.  It  shall  be  lawful  for  the 
major  part  of  the  subscribers  to  any  lunatic  asylum,  to  appoint  a  com- 
mittee not  exceeding  five  in  number,  to  enter  into  an  agreement  with 
the  committee  of  justices  for  the  purposes  of  this  Act  s.  5.  Where  the 
committees  appointed  to  treat  for  two  or  more  counties  shall  think  fit 
to  unite  for  the  purposes  of  this  Act,  they  shall  enter  into  an  agreement 
in  the  form  directed  by  this  Act,  which  agreement,  when  signed  by  the 
migor  part  of  each  committee  shall  be  binding  on  both  counties,  s.  6. 
The  committee  shall  report  such  agreement  to  the  next  general  quarter 
sessions  for  each  county,  and  such  agreement  shall  not  be  valid  unless 
approved  of  at  such  sessions,  s.  7.  In  counties  in  which  lunatic  asy- 
lums have  been  already  provided,  under  any  former  Act  of  Parliament, 
or  in  which  one  shall  hereafter  be  provided,  it  shall  be  lawful  in  the 
former  case  for  the  justices  present  at  the  quarter  sessions,  next  after 
the  passing  of  this  Act,  in  the  latter  case,  for  the  justices  present  at  the 
Michaelmas  general  quarter  sessions  in  each  year,  and  for  the  miyor 
part  of  the  subscribers  to  any  luliatic  asylum  erected  by  voluntary  con- 
tributions, to  elect  a  committee  of  visitors  to  act  together  for  the  pro- 
viding and  managing  such  county  lunatic  asylum  ;  in  case  of  vacancy 


Abstract  of  Public .  General  Statutes.  429 

in  such  committee  by  death  or  resignation,  the  same  may  be  filled  up 
at  any  general  quarter  sessions,  or  at  any  general  meeting  of  subscribers 
respectirely ;  the  number  of  visitors  for  each  county  shall  be  in  pro- 
portion to  the  share  of  expences  charged  upon  the  county  for  which 
they  shall  act,  but  not  less  than  seven  shall  be  appointed  for  any  county, 
and  the  number  of  Hie  committee  of  subscribers  shall  be  in  the  propor- 
tion specified  in  the  agreement,  between  the  county  and  the  subscribers. 
8. 8.    If  an  appointment  is  not  made,  or  a  vacancy  not  fiUed  up,  the 
visitors  continuing  to  act  shall  be  deemed  the  committee,  s.  9.    The 
visitors  so  appointed  are  authorised  to  meet  from  time  to  time,  to  ap- 
point a  clerk  and  surveyor  for  exercising  the  powers  of  this  Act,  to 
contract  for  the  purchase  of  lands  and  buildings,  and  for  building,  alter- 
ing, and  completing  such  lunatic  asylum  ;  the  contractor  shall  give  suf- 
ficient security  for  the  performance  of  his  contract  to  the  cle^k  ;  and 
all  contracts  shall  be  entered  in  a  book  to  be  kept  by  the  clerk  ;  all 
buildings  and  land  contracted  for,  and  purchased  shall  be  conveyed  to 
such  persons  as  the  visitors  shall  think  fit,  in  trust  for  the  uses  and 
purpose  of  this  Act;  and  the  visitors  shall  make  their  report  to  the 
general  quarter  sessions  of  the  county,  s.  10.     No  visitor  shall  be  con- 
cerned in  contracts,  either  in  his  own  name,  or  in  the  name  of  any  other 
person  in  trust  for  him.  s.  II.    The  justices  at  their  general  or  quarter 
sessions  shall  make  a  county  rate,  or  rates  to  defray  the  necessary  ex- 
pences. s.  12.    When  it  shall  appear  from  the  report  of  the  visitors, 
that  the  costs  will  exceed  one  half  of  the  amount  of  the  ordinary  annual 
assignment  for  the  county  rate,  calculated  on  the  average  of  the  last 
^re  years,  the  justices  in  quarter '  sessions  may  borrow  money  upon 
mortgage,  to  be  secured  on  the  county  rates  ;  and  the  holder  of  such 
security  is  empowered  to  transfer  the  same  by  indorsement,  s.  13.  The 
rates  to  be  raised  upon  the  county,  are  not  only  to  be  charged  with  the 
interest  of  the  money  borrowed,  but  also  with  the  payment  of  a  further 
sum,  equal  at  least  with  the  sum  so  charged  for  the  interest,  to  be  ap- 
plied in  discharge  of  the  interest  and  principal :  a  person  is  to  be 
appointed  at  the  sessions  to  keep  an  account  of  receipts  and  payment, 
and  such  person  is  to  deliver  such  account  to  the  justices  at  the 
Blichaelmas  quarter  sessions,  for  the  inspection  of  the  justices  who  shall 
make  orders  for  carrying  this  Act  into  execution,  and  in  Case  the  per- 
son so  appointed  shall  neglect  such  order,  and  shall  not  duly  apply 
the  money  in  his  hands  to  the  purposes  directed  by  this  Act,  he  shall 
forfeit  double  the  amount  of  the  money  not  so  applied,  to  be  recovered 
by  distress  and  sale  of  his  goods,  by  warrant  under  the  hands  and  seals 
of  such  justices :  the  justices  at  a  day  and  hour  fixed  at  the  sessions, 
shall  in  open  court  cause  all  the  securities  to  be  drawn  by  lots^  and 
numbered  for  payment,  and  the   securities  so  drawn  shall  be  dis- 
charged in  succession,  according  to  the  priority  of  the  number  drawn. 
8. 14.    The  justices  at  sessions  may  direct  tenants  at  rack  rent  to  de- 
duct one  half  of  the  rates  from  their  rent.  s.  15.    The  justices  at  their 
general  or  quarter  sessions  shall  make  provision  for  paying  the  money 
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borrowed  within  a  limited  time,  not  exceeding  fourteen  yean  firom  the 
time  of  borrowing,  s.  16.  Bodies  politic  and  oorporate,  gnardiana, 
committees,  husbands,  trustees,  and  attomies  may  conrey  houses, 
buildings,  &c.  for  the  purposes  of  this  Act  s.  17.  The  money  to  be 
paid  for  the  purchase  of  land,  &c.  under  the  preceding  section  shall  (in 
case  it  exceeds  100/.)  as  soon  as  conveniently  may  be,  be  laid  out  in  the 
purchase  of  lands  in  fee  simple,  to  be  convejred  to  the  same  uses  as  the 
land  sold :  in  the  meantime  such  money,  whether  it  exceeds  100/.  or 
not  shall  be  laid  in  government  securities  in  the  names  of  two  persons, 
one  to  be  nominated  by.  the  party  for  the  time  being  interested  therein, 
the  other  by  the  visitors,  and  the  interest  arising  therefrom  shall  be 
paid  to  the  person  entitled  to  the  rents  and  profits  of  the  lands  sold, 
s.  18.  In  case  the  contractor  shall  not  maLe  out  a  good  title,  or  shall 
refuse  to  convey,  or  cannot  be  found,  the  purchase  money  shall  be 
paid  into  the  Bank  of  England,  s.  19.  If  the  person  entitled  to  lands, 
&c.  cannot  be  found,  or  shall  refuse  to  execute  a  conveyance  thereof^ 
upon  payment  of  the  money  into  the  Bank  of  England  far  the  use  of 
such  person,  such  lands,  &c.  shall  vest  in  the  clerk  of  the  peace,  and 
his  successors  in  office,  of  the  county,  freed  of  all  claims,  and  shall  and 
may  be  thereupon  employed  for  the  purposes  of  this  Act.  s.  20.  Where 
any  question  shall  arise  touching  the  title  to  any  money  to  be  paid  into 
the  Bank  of  England  in  pursuance  of  this  Act,  for  the  purchase  of  any 
houses,  lands,  &c.  the  person  in  possession  at  the  time  of  the  purchase 
shall  be  deemed  entitled,  unless  the  contrary  be  shown,  s.  21.  When 
money  shall  be  paid  into  the  Bank  of  England,  to  be  applied  to  the 
purchase  of  other  lands  to  be  settled  to  the  like  uses,  the  court  of  Ex- 
chequer may  order  the  reasonable  expences  of  the  purchase  to  be  paid 
by  the  treasurer  of  the  -county,  and  charged  to  the  county  rate.  s.  22. 
The  money  to  be  paid  pursuant  to  any  ag^reement  as  aforesaid,  shall  be 
paid  or  tendered  before  the  visitors  shall  proceed  to  take  possession,  or 
make  any  use  of  the  lands,  &c.  s.  23.  The  commissioners  of  Woods 
and  Forests,  with  the  consent  of  the  treasury,  &c.  may  grant  sites  for 
building  a  county  lunatic  asylum,  s.  24.  The  visitors  may  purchase 
lands  notwithstanding  the  statutes  of  mortmain,  s.  26»  The  justices  at 
any  quarter  sessions  may  limit  the  sums  to  be  expended  in  the  pur- 
chase of  lands  or  houses,  or  in  erecting  or  altering  buildings  for  the 
purposes  of  this  case ;  and  the  visitors  shall  not  enter  into  any  contract 
at  a  sum  exceeding  the  sum  limited ;  and  no  such  contract  riiall  be 
valid  or  legal,  s.  26.  The  visitors,  with  the  consent  of  the  justices  at 
sessions  may  rent  houses,  lands,  &c.  for  a  lunatic  asylum,  but  the  grant 
or  demise  of  such  lands,  &c.  shall  contain  a  power  for  the  purchase  of 
the  fee  simple,  at  not  more  than  thirty  years'  purchase  of  the  rent  re- 
newed, s.  27.  If  a  county  asylum  shall  be  situate  in  any  other  county, 
the  justices  of  the  county  to  which  it  belongs,  shall  have  power  to  act 
therein,  s.  28.  Lands  purchased  for  a  lunatic  asylum  shall  not  be  as- 
sessed to  the  rates  at  a  higher  value  than  the  same  land  was  at  the  time 
of  the  purchase ;  nor  shaU  any  buildings  erected  thereon  be  assewed 
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to  any  boose  or  window  tax.  a.  2d.  The  viaiton  shall  make  regulations 
for  the  management  of  the  asylum,  and  appoint  officers  and  senrants, 
and  shall  from  time  to  time  fix  a  weekly  rate,  not  exceeding  I4s.  to  be 
paid  for  each  person  confined  in  the  asylnm ;  and  the  said  visitors 
shall  annoally  audit  the  accounts  of  the  treasurer,  and  report  the  same, 
to  the  next  general  quarter  sessions,  s.  30.  If  the  rate  of  14#.  shall  be 
found  insufficient,  the  justices  at  sessions  may  make  an  order  to  in- 
crease it,  and  such  additional  rate  shall  be  paid  by  the  overseers  of  the 
poor  of  the  parish  to  whieh  the  insane  persons  in  the  asylum  respec- 
tively belong,  s.  31.  A  chaplain  shall  be  appointed  for  every  county 
lunatic  asylum,  s.  33.  The  visitors  may  order  all  necessary  repairs 
and  expences,  and  shall  direct  the  same  to  be  paid  by  an  order  on  the 
county  treasurer,  or  where  two  are  united  shall  apportion  the  same,  and 
make  an  order  on  the  treasurer  of  each  county ;  the  treasurer  shall 
discharge  the  same  under  penalty  pf  double  the  sum,  to  be  recovered 
by  action  for  Ae  benefit  Of  the  asylum ;  no  order  shall  be  made  unless 
notice  of  the  meeting  shall  have  been  previously  given,  nor  unless  the 
major  part,  not  being  fewer  than  three,  of  the  visitors  present  concur. 

8. 33.  Where  it  is  necessary  that  there  should  be  a  meeting  earlier 
than  the  period  appointed  for  the  next  meeting,  the  clerk  by  giving 
ten  days'  notice  to  each  member  of  the  committee,  may  convene  one. 

8. 34.  The  visitors  may  sue  and  be  sued  in  the  name  of  their  derk, 
whose  death  or  removal  shall  not  abate  actions,  s.  36.  The  justices  at 
petty  sessions,  next  after  the  16th  of  August  in  each  year  shall  issue 
warrants  to  the  overseers  of  the  poor  of  the  parishes  within  their  sub- 
divisions, to  return  lists  of  insane  persons  chargeable  to  their  respec- 
tive parishes,  and  the  overseers  shall  prepare  such  lists,  verified  on 
oath,  and  transmit  the  same  to  the  clerk  of  the  peace  for  the  county, 
accompanied  with  a  medical  certificate  of  the  condition  of  each  patient ; 
any  overseer  neglecting  the  above  shall  be  subject  to  a  fine  not  exceed- 
ing 10/.  s.  36.  If  any  overseer  of  the  parish  to  which  any  shall  be 
chargeable,  shall  for  seven  days  wilfully  neglect  to  give  information  of 
the  state  of  such  person  to  some  justice  acting  for  the  division,  he  shall 
for  every  offence  forfeit  not  exceeding  10/,,  nor  less  than  40«.  s.  37. 
When  any  poor  person  is  deemed  to  be  insane,  one  justice  may  require 
the  overseer  to  bring  such  person  before  two  justices,  who  are  required 
to  call  in  medical  assistance,  and  if  they  shall  be  satisfied  on  examina- 
tion, that  such  person  is  insane,  they  shall  cause  him  to  be  sent  to  the 
lunatic  asylum ;  and  it  shall  be  lawful  for  them  to  make  an  order  on 
the  overseer  of  the  parish  to  which  such  person  is  chargeable,  for  the 
payment  of  the  charges  of  conveying  and  maintaining  such  person,  and 
the  overseer  of  the  said  parish  shall  not  remove  such  insane  person, 
unless  he  shall  have  been  discharged  as  cured ;  provided  that  the  over- 
seer conveying  such  person  to  the  asylum,  shall  deliver  to  the  keeper 
of  the  asylum  a  oertificate  of  the  examination,  s.  38.  The  visitors 
may  deliver  any  pauper  to  his  relatives  or  friends  upon  their  under- 
taking that  he  shall  be  no  longer  chargeable,  s.  30.    Medical  practi- 
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tionera,  appointed  by  the  parish,  shall^  with  the  consent  of  the  overseer, 
have  liberty  eight  times  in  the  year  to  visit  panper  patients  confined  in 
any  public  hospital,  lunatic  asylum,  &c.  s.  40.    Where  the  legal  set- 
tlement  of  lunatics  cannot  be  discovered,  the  justices  may  send  them  to 
the  asylum,  or  other  place  of  confinement  for  the  county  where  found. 
9. 41.    Where  the  settlement  of  a  lunatic,  confined  in  an  asylum,  has 
not  been  ascertained,  two  justices  may -enquire  respecting  tiie  same, 
and  if  satisfied  may  make  order  for  the  payment  of  expences  incurred 
within  twelve  months  previous  to  the  date  of  the  order,  s.42.    Where 
two  counties  jointly  maintain  an  asylum,  two  justices  of  the  county,  in 
which  the  asylum  is  situate,  may  make  orders  upon  overseers  of  the 
other  county,  s.  43.    If  persons  are  wandering  about,  and  deemed  to 
be  insane,  although  not  chargeable,  justices  may  proceed  as  in  the  case 
of  persons  chargeable,  and  make  order  for  maintenance ;  provided  that 
if  it  shall  appear  that  the  estate  of  the  insane  person  shall  be  sufficient, 
the  justices  shall  by  order  under  their  hands  and  seals,  direct  the  over- 
seers or  churchwardens  of  the  parish,  where  such  estate  shall  be,  to 
levy  so  much  as  is  necessary  to  pay  the  charges  of  removal,  mainten- 
ance, &c.  s.  44.    If  any  justice  shall  refuse  to  make  an  order  for  the 
conveyance  of  any  insane  person  to  an  asylum,  he  shall  deliver  his  rea- 
sons in  writing,  s.  46.     Persons  aggrieved  may  appeal  to  the  quarter 
sessions,  having  given  ten  days'  notice  to  the  justice  or  justices  of  his 
intention  to  appeal,  s.  46.    Justices  shall  make  a  return  to  the  quarter 
sessions  of  the  cases  brought  before  them.  s.  47.    Sums  directed  to  be 
paid  by  overseers,  shall  be  levied  by  distress,  if  not  paid  within  twenty 
days  after  notice  of  the  order,  s.  48.    Bastards  of  lunatics  bom  in  an 
asylum  shall  have  the  settlement  of  the  mother,  s.  49.  Lunatic  asylums 
shall  not  be  liable  to  the  reception  of  lunatics,  chargeable  to  any  place 
which  does  not  contribute  to  the  expence  of  such  asylums,  s.  60.  When 
any  asylum  can  accommodate  more  lunatics,  the  visitors  may  make  an 
order  for  the  admission  of  the  others  belonging  to  any  other  county  or 
place  not  contributing  to  the  expences  of  the  asylum,  under  the  condi- 
tions following :  —  no  such  patient  shall  be  admitted  without  an  order 
signed  by  one  visitor,  directed  to  the  superintendent  of  the  asylum, 
nor  without  a  medical  certificate  of  the  insanity  of  the  patient,  nor 
without  an  undertaking  signed  by  two  substantial  householders,  or  by 
the  minister  and  one  churchwarden  or  overseer  of  the  parish,  for  the 
payment  of  all  expences  ;  provided  that  the  weekly  provision  for  the 
maintenance  of  patients  not  being  paupers  shall  be  fixed  by  the  visitors, 
s.  60.    Officers  in  the  asylunii  through  neglect  or  connivance,  sufiering 
lunatics  to  go  at  lar^  without  an  order  from  the  visitors,  shall  for  each 
offence  forfeit  not  more  than  402.  nor  less  than  40#.  s.  62.     The  ex- 
pences of  the  removals  of  paupers  from  asylums  shall  be  paid  by  the 
parish  to  which  the  pauper  belongs,  s.63.    Where  parties  charged 
with  offences  are  insane,  two  justices  may  inquire  into  their  settlement, 
and  make  an  order  for  their  maintenance  ;  or  if  the  settlement  cannot 
be  astertained,  may  make  an  order  upon  the  treasurer  of  the  county ; 
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but  if  it  shall  appear  that  sach  insane  person  is  possessed  of  sufficient 
property,  the  justices  shall  order  the  same  to  be  applied  in  payment  of 
the  expenoes :  the  churchwardens  and  overseers  of  the  parish  in  which 
the  justices  shall  adjudge  such  person  to  be  settled,  may  appeal  to 
the  sessions  against  any  order  of  removal,  giving  reasonable  notice 
thereof  to  the  clerk  of  the  peace  for  the  county,  who  shall  be  respond- 
ent in  such  appeaL  s.  54.  l^ersons  convicted  of  o£fences  becoming  in- 
sane during  imprisonment,  may  be  removed  to  a  county  lunatic  asylum, 
by  warrant  under  the  hand  of  a  secretary  of  state,  s.  66.  The  visitors 
of  county  asylums  shall  yearly  prepare  a  report  of  the  patients  confined 
therein,  and  a  transcript  thereof  shall  be  sent  to  the  Secretary  of 
State  for  the  Home  Department,  and  to  the^^lerk  of  the  commissioners 
under  the 9 Oeo. 4. c. 41. intituled,  ''An  Act  to  regulate  the  care  and 
treatment  of  insane  persons  in  England.''  s.  66.  The  Secretary  of 
State  for  the  Home  Department  may  employ  any  person  to  inspect  any 
county  lunatic  asylum,  s.  67.  Nothing  in  this  Act  shall  extend  to  the 
royal  hospital  of  Bethlem.  s.  68.  The  next  section  points  out  the  steps 
to  be  taken  for  the  recovery  of  penalties  under  this  Act.  s.  60.  Any 
person  aggrieved  by  any  order  or  judgpnent  made  or  given  in  pursuance 
of  this  Act,  may  within  four  months  appeal  to  the  general  or  quarter 
sessions,  on  giving  fourteen  days'  dear  notice  thereof  to  the  person 
appealed  against,  and  in  forthwith  entering  into  a  recognizance,  with  two 
sureties,  to  try  such  appeal,  and  abide  the  order  of  the  court  there- 
upon, s.  00.  The  next  section  provides  for  the  interpretation  of  certain 
words  in  this  Act  s.  61.    This  Act  to  commence  August  1, 1828.  s.  62. 

Gap.  41. — An  Act  to  regulate  the  Care  and  Treatment  of  Insane  Per- 
sons in  England.  \}&ih  July,  1828.] 

Cap.  42. — An  Act  to  abolish  Church  Briefii,  and  to  provide  for  the 
better  Collection  and  Application  of  Voluntary  Contributions,  for 
the  purpose  of  enlarging  and  building  Churches  and  Chapels. 

[16th  July,  1828.] 

Cap.  43. — An  Act  for  the  better  Regulation  of  Divisions  in  the  several 
Counties  of  England  and  Wales.  [16th  July,  1 828.] 

Cap.  44. — An  Act  to  provide  for  the  Execution  throughout  the  United 
Kingdom  of  the  several  Laws  of  Excise,  relating  to  Licences  and 
Surveying,  Tea,  Coffee,  Cocoa,  Pepper,  Tobacco,  Snuff,  Foreign  and 
Colonial  Spirits  and  Wine,  notwithstanding  the  Transfer  to  the 
Customs  of  the  Import  Duties  on  any  such  Commodities. 

[16th  July,  1828.] 

Cap.  46. —  An  Act  to  amend  and  to  make  perpetual,  and  to  extend  to 
the  whole  of  the  United  Kingdom,  certain  Provisions  contained  in 
several  Acts  for  regalating  the  Rectification,  compounding,  dealing 
in,  or  retailing  of  Spirits,  and  for  preventing  private  Distillation  in 
Scotland ;  and  to  provide  for  the  payment  of  the  Duty  on  Malt  used 
in  making  of  Spirits  from  Malt  only.  [16th  July,  1828.] 
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Gap.  46. — An  Act  to  enable  oertain  Hotel-keepers  to  be  licenced  to 
keep  Hotels  as  common  Inns,  Alehouses,  and  Victualling  Hooses, 
and  to  sell  therein  Beer  and  other  Exciseable  Liqnors,  for  the  residue 
of  the  present  year.  [15th  July,  1828.] 

Cap.  47.  —  An  Act  for  regelating  the  Retail  of  Exciseable  Articles  and 
Commodities  to  Passengers  on  board  of  Passage  Vessels  from  one 
part  to  another  of  the  United  Kingdom.  [15th  July,  1828.] 

Cap.  48. — An  Act  to  repeal  the  Excise  Duties  and  Drawbacks  on 
Plate  Glass,  Broad  Glass,  Crown  Glass,  Bottle  Class,  and  Glass 
Bottles,  payable  in  Great  Britain  and  Ireland  respectirely,  and 
to  impose  other  Duties  and  to  grant  other  Drawbacks  in  lieu  thereof^ 
throughout  the  United  Kingdom;  and  to  make  perpetual,  and  to 
extend  to  the  United  Kingdom,  several  Acts  relating  to  certain  Du- 
ties on  Glass.  [15th  July,  1828.] 

Cap.  49. — An  Act  to  amend  the  Law  in  force  relating  to  the  Stamp 
Duties  on  Sea  Insurances,  on  Articles  of  Clerkship,  on  Certificates 
of  Writers  to  the  Signet,  and  of  Conveyancers  and  others,  on  Li- 
cences to  Dealers  in  €rold  acnd  Silver  Plate,  and  Pawnbrokers,  on 
Drafts  on  Bankers,  and  on  licences  for  Stage  Coaches  in  Great 
Britain ;  and  on  Receipts  in  Ireland.  [15th  July,  1828.] 

Nott. — The  importance  of  the  laws  leUting  to  atampt  will  indaoe  us  to  make 

this  the  sobject  of  an  Article  in  a  foture  number ;  we  therefore  think  it  mnnecemry 

to  particultrise  the  provisions  of  this  Act  in  our  present  number. 

Cap.  50. — An  Act  for  regulating  the  Appropriation  of  certain  un- 
daimed  Shares  of  Prize  Money  acquired  by  Soldiers  or  Seamen  in 
the  Service  of  the  East  India  Company.  [15th  July,  1828.] 

Cap.  51.— An  Act  to  alter  and  amend  an  Act  for  enabling  his  Migesty 
to  grant  to  a  Company  to  be  incorporated  by  Charter,  to  be  called 
**  The  Canada  Company,"  certain  Lands  in  the  Province  of  Upper 
Canada.  [15th  July,  1828.] 

Cap.  52. — An  Act  for  erecting  a  Chapel  of  Ease  in  **  Killiney,"  in  the 
Parish  of  '*  Mankstown,''  in  the  County  and  Diocese  of  Dublin, 
and  for  providing  for  the  due  Celebration  of  Divine  Service  therein. 

[15th  July,  1828.] 

Cap.  53. — An  Act  to  repeal  several  Acts  and  Parts  of  Acts  in  force  in 
Ireland,  relating  to  Bail  in  Cases  of  Felony,  and  to  certain  Pro- 
ceedings in  Criminal  Cases,  and  to  the  Benefit  of  Clergy,  and  to 
Larceny  and  other  Ofiences  connected  therewith,  and  to  malicious  In- 
juries to  Property.  [15th  July,  1828.] 

Cap.  54. — An  Act  for  improving  the  Administration  of  Justice  in 
Criminal  Cases  in  Ireland.  [15th  July,  1828.] 

Cap.  55. — An  Act  for  consolidating  and  amending  the  Laws  in  Ireland 
relative  to  Larceny  and  other  ofiences  connected  therewith. 

[15th  July,  1828.) 
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Cap.  66. — An  Act  for  coniolidatiiig  and  amending  the  Laws  in 
Ireland  relative  to  malicioof  Injuries  to  Property.  [15th  Joly,  1838.] 
NcU* — We  ihall  notice  the  altenUioni  io  the  Criminal  Law  in  Ireland  on  a 

future  occasion. 

Cap.  67. — An  Act  to  provide  for  the  Regulation  of  the  Public  Office 
for  registering  Memorials  of  Deeds,  Conveyances,  and  Wills  in  Ire- 
land. [16th  July,  1828.] 

Cap.  68. — An  Act  to  regulate  the  Oranting  of  Certiicates  by  Justices 
of  the  Peace  and  Magistrates,  authoriziug  persons  to  keep  Common 
Inns,  Alehouses,  and  Victualling  Houses  in  Scotland,  in  which  Ale, 
Beer,  Spirits,  Wine,  and  other  exciseable  Liquors  may  be  sold  by 
retail  under  Excise  Licences;  and  for  the  better  regulation  of  such 
Houses ;  and  for  the  prevention  of  Houses  being  kept  without  such 
Certificate.  [16th  July,  1828.] 

Cap.  60. — An  Act  to  regulate  the  Mode  of  taking  the  Poll  at  the 
Election  of  Members  to  serve  in  Parliament  for  Cities,  Boroughs, 
and  Ports  in  England  and  Wales.  [16th  July,  1828.] 

At  every  election  of  a  member  to  serve  in  parliament  for  any  city, 
borough,  town,%)r  port  in  England  or  Wales,  where  the  electors  shall 
exceed  600,  if  more  candidates  than  the  number  to  be  returned  shall 
be  put  in  nomination,  and  a  poll  demanded,  the  returning  officer  shall, 
on  the  requisition  of  any  candidate  or  his  agent,  in  writing,  divide 
the  polling- place  into  compartments,  so  that,  as  nearly  as  can  be  cal- 
culated, there  shall  be  a  compartment  for  every  600  voters ;  and  to 
each  compartment  the  returning  officer  shall  appoint  a  clerk  to  take 
the  poll,  &o.,  and  such  derk  shall  receive  not  exceeding  one  guinea 
per  day.  s.  1.  The  expences  of  providing  booths  or  polling-places, 
and  of  paying  poU-clerks,  shall  be  defrayed  by  the  candidates  in  equal 
portions ;  but  if  a  person  nominated  as  candidate  shall  not  express  his 
assent  thereto  before  proclamation  of  the  return  is  made,  the  person 
nominating  such  candidate  shall  pay  his  proportion  of  the  expences. 
s.  2.  The  returning  officer  or  his  assessor  shall  attend  to  decide  a 
disputed  vote,  but  oljections  to  votes  shall  not  delay  the  votes,  s.  3.  So 
much  of  the  26th  €reo.  3.  c  84.  s.  1.  as  limits  the  duration  of  polls  for 
any  city,  borough,  town,  or  port  in  England,  or  for  the  town  of  Ber- 
wick-upon-Tweed, shall  be  repealed,  s.  4.  The  poll  for  any  city, 
borough,  town,  or  port  in  England  shall  not  continue  longer  than  eight 
days,  and  shall  be  finally  closed  at  or  before  three  of  the  clock  in  the 
afternoon  of  such  eightii  day.  s.  6.  The  returning  officer  shall  not 
make  proclamation  of  the  return  until  he  has  decided  on  doubtful 
votes;  provided  that  if  no  decision  shall  have  been  made  at  three 
o'clock  of  the  third  day  after  the  dose  of  the  poll,  the  returning 
officer  shall,  notwithstanding,  proceed  to  proclaim  the  return,  s.  6. 
This  Act  shall  not  extend  to  Scotland,  Ireland,  London,  or  West- 
minster, s.  7. 
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Cap.  60. — An  Act  to  amend  the  Laws  relating  to  the  Importation  of 
Corn.  [Idth  July,  1828.] 

Cap.  61. — An  Act  to  regulate  the  granting  of  Licences  to  Keepers 
of  Inns,  Alehouses,  and  Victualling  Houses  in  England. 

[16th  July,  1888.] 

In  erery  division  of  erery  county  in  England  there  shall  he  annually 
holden  a  special  session  of  justices  for  the  purpose  of  granting  licences 
to  persons  keeping  or  ahout  to  keep  inns,  alehouses,  and  victualling 
houses  to  sell  exciseable  liquors  to  be  consumed  on  the  premises ;  such 
meeting  shall  be  holden  in  Middlesex  and  Surrey  within  the  first  ten 
days  of  March,  and  in  other  counties  between  the  20th  of  August  and 
the  14th  of  September ;  and  it  shall  be  lawful  for  the  justices  at  such 
meeting  to  grant  licences  for  the  purposes  aforesaid  to  such  persons 
as  they  shall  deem  fit  and  proper,  s.  1.    Twenty-one  days  at  least  be- 
fore such  meeting,  a  petty  session  of  justices  shall  be  holden,  who  shall, 
by  a  precept  imder  their  hands,  appoint  the  day,  hour,  and  place  of 
such  meeting,  and  shall  direct  such  precept  to  the  high  constable  of 
the  division,  requiring  him  within  five  days  to  order  the  petty  con- 
stable to  affix  a  notice  of  the  same  on  the  door  of  the  church  or  diapel, 
and  to  deliver  to  each  justice  for  tiie  division,  and  to  eAh  person  keep- 
ing an  inn,  or  who  shdll  have  given  notice  of  his  intention  to  keep  an 
inn,  a  copy  of  such  notice,  s.  2.    The  justices  shall  adjourn  such'  an- 
nual meeting  to  a  future  day,   and  such  adjournment  shall  not  be 
holden  within  'five  days  of  such  annual  meeting,  but  within  the  months 
of  March,  in  Middlesex  and  Surry,  and  of  August  and  September  in 
other  counties,  s.  3.    At  such  general  meeting  not  less  than  four  nor 
more  than  eight  special  sessions  shall  be  appointed  for  transferring 
licences  in  each  year.  s.  4.    Similar  notice  as  that  required  in  a.  2. 
shall  be  given  of  the  adjournment  of  the  general  meeting  and  of  the 
special  sessions,  s.  5.    No  justice  who  shall  himself  be,  or  shaO  be 
in  partnership  with,  a  common  brewer,  distiller,  maker  of  malt  for 
sale,  or  retailer  of  malt,  or  any  exciseable  liquor,  or  who  shall  be 
owner,  manager,  or  agent  of  a  house  about  to  be  licensed,  or  who 
shall  be  by  blood  or  marriage  the  father,  son,  or  brother,  or  partner 
in  any  other  trade  ^of  any  brewer,  distiller,  &c.,  to  whom  the  house 
about  to  be  licensed  shall  in  the  whole  or  in  part  belong,  shall  act ; 
every  justice  ofiending  herein  shall  forfeit  100/. ;  but  a  justice  who 
is  a  trustee  of  such  hou9e  shall  not  be  disqualified,  s.  6.    When  in 
liberties,  &c  two  justices  not  disqualified  do  not  attend,  the  county 
justices  may  act.  s.  7.    The  powers  hereby  given  to  the  justices  of 
the  county  shall  not  extend  to  the  cinque  ports,  s.  8.    Questions  re- 
specting licences  shall  be  determined,  and  licences  granted  shall  be 
signed,  by  the  majority  of  the  justices,  not  disqualified,  present  at  the 
meetings,  s.  9.    A  notice  of  application  for  a  licence  to  keep  a  house  as 
an  inn,  not  previously  kept  as  such,  must  be  fixed  on  the  door  of  the  house 
and  of  the  church  on  the  three  several  Sundays,  between  the  first  day  of 
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January  and  the  last  day  of  February  in  Middlesex  and  Surrey,  and 
in  other  counties,  between  the  first  of  June  and  last  of  July,  between 
ten  and  four  in  the  day,  and  a  copy  of  such  notice  shall  be  served  on 
one  of  the  OYerseers  and  on  one  of  the  constables  of  the  parish,  s.  10. 
Erery  person  desirous  to  transfer  a  licence  shall,  five  days  before  the 
special  session,  serve  a  notice  of  his  intention  on  one  overseer  and 
one  constable,  s.  11.  Any  person  hindered  by  sickness  or /other 
sufficient  cause  from  attending  any  licensing  meeting,  may  authorise 
another  person  to  attend  for  him.  s.  12.  Every  licence  shall  be  in  the 
form  pointed  out  in  the  schedule  of  this  act,  and  shall  be  in  force  for 
one  year  from  the  6th  of  April  in  Middlesex  and  Surrey,  and  in  other 
counties,  from  the  10th  of  October,  s.  13.  The  next  section  provides, 
that  in  case  of  death,  change  of  occupancy,  or  other  contingency,  the 
justices  may  grant  a  licence  to  the  heirs,  executors,  assignees,  &c.  of 
such  person,  to  continue  to  the  5th  of  April,  or  10th  of  October  fol- 
lowing, as  the  case  may  be  ;  in  such  case  the  person  applying  for  the 
licence  shall  affix  a  notice  on  the  door  of  the  house  and  on  the  church, 
some  one  Sunday  within  six  weeks  before  the  special  session,  and  shall 
serve  a  copy  thereof  on  one  overseer  and  oi^e  constable,  s.  14.  The 
cLerk  of  the  justices  may  demand  the  sum  of  7«.  6d.  for  all  expences  ; 
and  every  clerk  demanding  or  taking  more  shall  forfeit  5/.  s.  15.  No 
sheriff's  officer  or  officer  executing  the  legal  process  of  any  court  of 
justice  shall  be  capable  of  receiving  or  using  any  licence  under  this 
act  s.  16.  No  excise  licence  shall  be  granted  to  any  person  by  the 
commissioners  of  excise,  except  to  a  person  licensed  under  this  act. 
8.  17.  .Every  person  selling  exciseable  liquor  by  retail  without  licence, 
shall  for  every  offence,  on  conviction  before  one  justice,  forfeit  not 
exceeding  20/.  nor  less  than  5/.  s.  18.  Licensed  persons  shall  use 
the  standard  measures  in  the  sale  of  liquors,  under  a  penalty  of  not 
more  than  40s.  to  be  recovered  within  30  days  on  conviction  before  one 
justice,  s.  19.  In  cases  of  riot,  &c.  any  two  justices  may  order  licensed 
houses  within  their  jurisdiction  to  be  closed,  s.  20.  Every  person  li- 
censed under  this  act  convicted  before  any  two  justices  of  any  offence 
against  the  tenor  of  his  license,  shall,  for  the  first  offence,  forfeit  not 
more  than  5/.,  for  the  second  offence  not  more  than  10/.,  and  for  the 
third  offence  not  more  than  50/.,  in  which  latter  case  the  charge  shall 
be  adjourned  to  the  next  special  session  or  annual  meeting  :  provided 
that  the  justices  may,  or  if  the  person  charged  shall  in  writing  request 
them  so  to  do,  they  shall  adjourn  the  hearing  of  such  charge  to  the 
next  general  or  quarter  sessions,  there  to  be  tried  by  a  jury  ;  and  in 
case  of  a  verdict  of  guilty,  su6h  offender  may  be  fined  not  more  than 
100/.,  and  his  licence  declared  void,  in  which  latter  case  he  shall  be 
deemed  incapable  of  selling  exciseable  liquors  by  retail  for  the  space  of 
three  years,  s.  21.  Where  the  case  is  adjourned  to  the  general  or  quarter 
sessions,  and  no  fit  person  shall  appear  to  prosecute,  the  justices  may 
order  the  charge  to  be  carried  on  by  the  petty  constable  of  the  parish, 
and  order  the  expences  of  the  prosecution  to  be  charged  on  the  county 
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rates,  s.  22.  Persons  summoned  as  witnesses,  and  not  attending  or 
refusing  to  give  evidence,  shall  forfeit  not  more  than  lu/.  s.  23.  Everj 
penalty  imposed  hy  this  act  on  a  justice  may  be  sued  for  by  actiflB  of 
debt  in  any  of  his  Majesty's  courts  of  record  at  Westaunster.  s.  24. 
Penalties  imposed  by  justices  may  be  levied  by  distress  ;  and  if  there 
are  not  sufficient  goods,  the  justice  may  commit  the  offender  to  the 
house  of  correction  for  not  more  than  one  month,  if  the  penalty  shall 
not  exceed  51.,  or  for  three  months  if  between  6/.  and  10/.,  or  for  six 
months  if  above  10/.,  provided  that  the  offender  shall  be  dncharged  on 
payment  of  the  penalty  and  costs,  s.  25.  The  justice  may  order  not  more 
than  one  moiety  of  the  penalty  to  the  prosecutor,  and  the  remainder  to 
the  treasurer  of  the  county,  s.  26.  Any  person  aggrieved  may  appeal  to 
the  next  general  or  quarter  sessions,  s.  27.  In  case  of  notice  of  appeal 
being  given,  the  justice  may  bind  parties  to  appear  to  g^ve  evidence, 
s.  28.  In  cases  of  appeal  the  court  may  adjudge  costs,  s.  20.  Actioi» 
against  justices  shall  be  commenced  within  three  calendar  months ; 
and  such  justice  may  plead  the  general  issue,  and  give  the  special 
matter  in  evidence,  s.  30.  Every  conviction  under  this  act  to  be  on 
the  oath  of  one  or  more  credible  witnesses,  s.  31.  S.  32.  gives  a 
general  form  of  conviction.  The  justice  shall  return  every  conviction 
to  the  next  general  or  quarter  sessions,  to  be  filed  of  record,  s.  33. 
No  writ  of  certiorari  shall  be  allowed  s.  34.  S.  35.  repeals  all  prior 
acts  on  this  subject.  This  act  shall  not  affect  the  universities  of  Oxford 
and  Cambridge,  nor  alter  the  time  of  licensing  in  London,  nor  any  law 
of  excise,  nor  to  prohibit  the  sale  of  beer  at  fairs  as  heretofore  al- 
lowed, s.  36.  The  last  section  provides  for  the  interpretation  of  words 
in  this  act.  8.37. 

Cap.  62.  —  An  Act  for  the  Regulation  of  the  linen  and  Hempen  Manu- 
factures of  Ireland.  [15th  July,  1828.] 

Cap.  63.—  An  Act  to  amend  the  two  Acts  of  the  Third  and  Fiflh  Years 
of  his  present  Majesty,  for  the  Appointment  of  Constables  in  Ireland. 

[15th  July,  1828.] 

Cap.  64. — An  Act  to  extend  the  Jurisdiction  of  the  Commissioners 
acting  in  the  Execution  of  two  Acts  for  paving  and  regulating  the 
Regent's  Park,  together  with  the  New  Street,  from  thence  to  Pall 
Mall,  and  to  amend  the  said  Acts.  [l5tii  July,  1828.] 

Ifot^,  — The  two  acU  referred  to,  are  5  Geo.  4.  c.  100.,  and  6  Geo.  4.  c.  38. 

Cap.  65.  —  An  Act  to  restrain  the  Negociation,  In  England,  of  Pro- 
missory Notes  and  Bills  under  a  limited  sum,  issued  in  Scotland  or 
Ireland.  [15th  July,  1828.] 

Cap.  66.  —  An  Act  for  repealing  the  Laws  now  in  force  relating  to  the 
discovery  of  the  Longitude  at  Sea.  [15th  July,  1828.] 
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Ca?.  07.  —  An  Act  to  defray  the  charge  of  the  Pay,  Clothing,  and 
contingent  and  other  Expences  of  the  'disembodied  Militia  in  Great 
Britain  and  Ireland,  and  to  grant  Allowances  in  certain  Cases  to 
Stibaltem  Officers,  A^jntants,  Quartermasters,  Surgeons,  Mates,  and 
Seijeant  Majors  of  the  Militia,  until  the  twenty-fifth  day  of  March, 
one  thousand  eight  hundred  and  twenty-nine.  [19th  July,  1828.} 

Cap.  68. —  An  Act  to  amend  an  Act  of  the  Fifth  Year  of  his  present 
Migesty  for  amending  the  Laws  of  Excise  renting  to  Retail  Brewers. 

[19th  July,  1828.] 

Cap.  69. — An  Act  for  the  more  e£fectnal  prevention  of  Persons 
going  armed  at  Night  for  the  Destruction  of  Game. 

[19th  July,  1828.] 

^  The  67  Geo.  3.  c.  90.  is  repealed :  every  person  unlawfully  taking  or 
destroying  game  by  night  shall,  upon  conviction  before  two  justices,  be 
committed  for  the  first  offence  for  not  more  than  three  months,  and 
shall  then  find  sureties,  himself  in  10^.  and  two  others  in  61:  each,  for 
one  year ;  in  case  of  not  finding  sureties  he  shall  be  further  imprisoned 
for  six  months ;  for  the  second  offence  he  shall  be  committed  for  not 
more  than  six  months,  and  find  sureties,  himself  in  201.,  and  two  others 
in  lOLf  or  be  further  imprisoned  for  one  year ;  for  the  third  off^ence 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  be 
transported  for  seven  years,  or  imprisoned  for  not  more  than  two 
years :  these  provisions  as  to  punishment  shall  extend  to  Scotland,  s.  I. 
Owners  or  occupiers  of  liLnd,  lords  of  manors,  or  tlieir  servants,  may  ap- 
prehend offenders,  and  offenders  offering  violence  to  any  such  person 
shall  be  deemed  guilty  of  a  misdemeanor,  and  be  liable  to  be  trans- 
ported for  seven  years,  or  imprisoned  not  more  than  two  years  :  these 
provisions  as  to  punishment  shall  extend  to  Scotland,  s.  2.  A  justice 
on  the  oath  of  one  credible  witness,  or,  in  Scotland,  on  the  application 
of  the  procurator-fiscal  of  the  court,  may  issue  a  warrant  for  the  appre- 
hension of  offenders,  s.  3.  The  prosecution  for  every  offence  punish- 
able on  conviction  shall  be  commenced  within  six  mouths ;  or  punish- 
able upon  indictment  within  twelve  months  after  the  commission 
of  the  offence,  s.  4.  S.  5.  gives  a  general  form  of  conviction.  Any 
person  aggrieved  by  any  such  summary  conviction,  may  appeal  to  the 
next  general  or  quarter  sessions ;  in  case  the  conviction  shall  be  con- 
firmed, the  court  shall  order  the  offender  to  be  punished  according  to 
the  conviction,  and  to  pay  costs,  s.  6.  No  such  conviction,  &c.  shall 
be  removed  by  certiorari,  s.  7.  Every  such  conviction  for  the  first 
and  second  offence  shall  be  returned  to  the  next  quarter  sessions,  and 
registered,  and  s)iall  be  evidence  in  a  prosecution  for  a  second  or  third 
,  offence,  s.  8.  If  persons  to  the  number  of  three,  being  armed,  shall, 
enter  any  land  by  night  for  the  purpose  of  taking  or  destroying  game,  or 
rabbits,  they  shall  be  deemed  guilty  of  a  misdemeanor,  and  being  con- 
victed thereof  before  the  justices  of  gaol  delivery,  shall  be  liable  to  be 
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transported  for  seyen  years,  or  imprisoned  not  more  than  three  years, 
s.  9.  S.  10.  and  1 1  relate  to  Scotland.  For  the  purposes  of  this 
act,  night  shall  be  considered  to  commence  a^  the  expiration  of  the 
first  hour  after  sunset,  and  to  conclude  one  hour  before  sunrise,  s.^  12. 
The  word  *^  game''  shall  include  hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game,  and  bustards,  s.  13. 

Cap.  70. —  An  Act  to  alter  and  enlarge  the  Powers  of  an  Act  passed  in 
the  Seyenth  Year  of  the  Reign  of  his  present  Migesty  for  extending 
to  Charing  Cross,  the  Strand,  and  Places  adjacent,  the  Powers  of  an 
Act  for  making  a  more  convenient  Communication  from  Mary-le- 
Bone  Park,  and  for  enabling  the  Commissioners  of  his  {Majestjr'a 
Woods,  Forests,  and  Land  Revenues,  to  gprant  Leases  of  the  Scite  of 
Carlton  Palace,  and  for  other  Purposes  relating  thereto. 

[19th  July,  1828.] 

Cap.  71.  —  An  Act  to  Empower  the  Deputy  Warden  of  the  Cinque 
Ports  and  Lieutenant  of  Dover  Castle  to  act  for  the  Lord  Warden 
of  the  Cinque  Ports  and  Constable  of  Dover  Castle  during  the  In- 
disposition of  the  present  Lord  Warden.  [19th  July,  1828.] 

Cap.  72.  —  An  Act  to  extend  the  Provisions  of  the  East  India  Mutiny 
Act  to  the  Bombay  Marine.  [19th  July,  1828.] 

Cap.  73.  —  An  Act  to  provide  for  the  Relief  of  Insolvent  Debtors  in 
the  East  Indies,  until  the  First  day  of  March,  one  thousand  eight 
hundred  and  thirty-three.  [19th  July,  1828.] 

Cap.  74. —  An  Act  for  improving  the  Administration  of  Criminal  Jus- 
tice in  the  East  Indies.  [25th  July,  1828.] 

Cap.  76.  —  An  Act  for  the  further  Improvement  of  the  Road  itom  Lon- 
don to  Holyhead,  and  of  the  Road  from  London  to  Liverpool. 

[25th  July,  1828.] 

Cap.  76.  — An  Act  to  amend  the  Laws  relating  to  the  Customs. 

[25th  July,  1828.] 

Cap.  77.  —  An  Act  to  amend  the  Acts  for  Regulating  Turnpike  Roads. 

[25th  July,  1828.] 

Cap.  78. — An  Act  for  extending  the  Acts  passed  in  the  Forty-third 
and  Forty-nintii  Years  of  the  Reign  of  his  late  Migesty  King  George 
the  Third,  for  the  Sale  and  Mortgage  of  Estates  of  Persons  found 
Lunatics  by  Inquisition  taken  in  England  and  Ireland,  so  as  to 
authorise  such  Sale  and  Mortgage  for  same  Purposes ;  and  for  ren- 
dering Inquisitions  on  Commissions  of  Lunacy  taken  in  England 
available  in  Ireland,  and  like  Inquisitions  taken  in  Ireland  available 
in  England.  [25th  July,  1828.] 
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Cap.  79. — ^An  Act  to  repeal  an  Act  passed  in  the  Third  Year  of  his 
present  Majesty  for  apportioning  the  Burthen  occasioned  by  the 
Military  and  Naval  Pensions,  and  Civil  Saperannnations,  by  resting 
an  equal  Annuity  in  Trustees  for  the  Payment  thereof. 

[25th  July,  1828. 

Cap.  80. — An  Act  to  enable  Bankers  in  Ireland  to  issue  certain  un- 
stamped Promissory  Notes  upon  Payment  of  a  Composition  in  lien 
of  the  Stamp  Duties  thereon.  [2dth  July,  1828.] 

Cap.  81. — An  Act  for  making  Promissory  Notes  payable,  issued  by 
Banks,  Banking  Companies,  or  Bankers  in  Ireland,  at  the  Places 
where  they  are  issued.  [25th  July,  1828.] 

Cap.  82. — An  Act  for  making  Provisions  for  the  lighting  cleansing, 
and  watching  of  Cities,  Towns  Corporate,  and  Market  Towns  in 
Ireland,  in  certain  cases.  [25th  July,  1828.] 

Caf.  83. — An  Act  to  provide  for  the  Administration  of  Justice  in  New 
South  Wales  and  Van  Dieman's  Land,  and  for  the  more  effectual 
Government  thereof,  and  for  other  purposes  relating  thereto. 

[25th  July,  1828.J 

Cap.  84. — An  Act  to  continue  an  Act  for  amending  and  consolidating 
the  Laws  relating  to  the  Abolition  of  the  Slave  Trade. 

[25th  July,  1828.] 

Cap.  85. — An  Act  for  remedying  a  Defect  in  the  Titles  of  Lands  pur- 
chased for  Charitable  purposes.  [25th  July,  1828.] 
[This  Act  is  given  verbatim,  at  p.  308,  ante.] 

Cap.  86. — ^An  Act  to  amend  an  Act  for  the  Amendment  of  the  Laws 
respecting  Pilots  and  Pilotage,  and  also  for  the  better  Preservation 
of  floating  Lights,  Buoys,  and  Beacons.  [25th  July,  1828.] 

Cap.  87. — An  Act  to  continue  until  the  Twenty-fifth  day  of  March 
one  thousand  eight  hundred  and  twenty-nine,  and  from  thence  to 
the  End  of  the  next  Session  of  Parliament,  an  Act  passed  in  the 
Sixth  Year  of  tlie  Reign  of  his  present  Majesty  respecting  deserted 
ChUdren  in  Ireland.  [25th  July,  1828.] 

Cap.  88. — An  Act  to  repeal  certain  Provisions  in  several  Acts  re- 
lating to  the  Butter  Trade  in  Ireland.  [25th  July,  1828.] 

Cap.  89. — An  Act  for  raising  the  Sum  of  Sixteen  Millions  and  Forty- 
six  thousand  Eight  hundred  Pounds,  by  Exchequer  Bills,  for  the 
Service  of  the  Year  One  thousand  eight  hundred  and  twenty-eight. 

[25th  July,  1828.] 

Cap.  90. — An  Act  to  amend  the  Acts  for  regulating  the  Reduction  of 
the  National  Debt.  [25th  July,  1828.J 

Cap.  91. — An  Act  to  authorize  the  Advance  of  a  certain  Sum  out  of 
the  Consolidated  Fund  for  the  Completion  of  the  Welland  Canal 
Navigation  in  Upper  Canada.  [25th  July,  1828.] 

Cap.  92. — An  Act  to  consolidate  and  Amend  the  Laws  relating  to 
Savings  Banks.  [25th  July,  1828.] 

Note. — We  have  given  a  very  full  abstract  of  the  above  act  in  a  former  part  of 

thit  Dumber  \  see  ante,  p.  414. 
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Cap.  98. — ^An  Act  to  allow  Sagar  to  be  deKvered  out  of  Warehooae  to 
be  refiBed.  [38th  July,  1828.] 

Cap.  94. — An  Act  for  rendering  valid  Bonds,  Coyenants,  and  other 
Assurances  for  the  Reeigrnation  of  Eoclestartical  Prefermenta,  in  cer- 
tain specified  Cases.  [28th  July,  1828.] 

Cap. 96. — An  Act  to  apply  the  Sums  of  Money  therein  mentioned  for 
the  senrice  of  the  Year  One  Thousand  eight  hundred  and  twenty- 
eight,  and  to  appropriate  the  Supplies  granted  in  this  Session. 

[28th  July,  1818.] 
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EVENTS  OF  THE  QUARTER,  &c. 


It  is  almost  unneces&ary  to  state  that  this  concluding  summary  does  not  depend 
upon  oantlres.  We  caoMt  make  events ;  and  we  regret  to  say  that  the  on  dt^s  of 
the  legal  worid  have  very  frequently  no  better  title  to  authenticity  than  the  idle 
goasip  of  a  maiden  lady's  tea-table.  Besides,  if  we  insert  anecdotes,  we  are  ac^ 
cuaed  of  bad  taste ;  and  on  account  of  a  pasting  joke  oir  the  florid  style  in  oratory, 
we  have  been  assailed  on  all  sides  by  a  set  of  twaddlers,  who  go  about  condemning 
as  ibr  a  vice  (personality)  of  which  no  work  of  the  day  is  so  innocent  as  this ;  and 
threaten,  God  knows  what,  against  editors,  writers  and  publishers,  as  if  snch  cla- 
Bumring  could  possibly  depreciate  ns,  or  prove  any  thing  but  their  folly  and  their 
fcars.  It  has  been  actually  reported  that,  as  a  punishment  for  one  luckless  allusion, 
the  Magaane  was  unaaiiMNisly  voted  out  of  the  Benchers*  room  at  each  Inn  of 
Court ;  a  Hory,  vrith  regard  to  which,  we  shall  content  ourselves  with  begging  that 
any  gentleman  to  whom  it  may  be  told  will  be  kind  enough  to  enquire  of  the  nar- 
rator, how  the  deuce  the  Magazine  got  there  t  [This  story  almost  equals  the  one 
about  the  three  crows.  When  the  first  Number  was  published,  a  Bencher  of  the 
Middle  Temple  kindly  ofeed  to  produce  it  at  the  Bench  table  ;  but  happening  to 
glance  over  the  Events  of  the  Quarter,  he  was  induced  to  surrender  his  intention  for 
fear  of  oflending  Mr.  M.,  of  whose  style  of  oratory  a  somewhat  ludicrous  illustration 
had  there  been  given.  This  simple  incident  forms  the  sole  foundation  of  the  report 
alluded  to  above.  In  £u:t,  no  periodieab,  at  all,  are  taken  in  by  the  Benchers,  as  a 
body.  N9t€  to  Second  Edititm.]  But  to  be  serious,  —  we  are  aware  that  friends 
whom  we  highly  respect  wish  us  not  lo  criticiae  cotemporariea ;  and  for  thmr  satis- 
fisetion,  we  beg  leave  to  say,  that  vre  never  intended,  and  do  not  intend,  to  be  per- 
sonal ;  and  in  following  up  this  resobtion  we  exercise  no  slight  portion  of  forbear- 
ance, as  we  have  now  before  us  an  ample  supply  of  circuit  gossip,  and  aiai  print 
iaeidentf ,  the  details  of  which  would  be  amusing  and  instructive  to  all  except  to 
those  who  might  figure  in  the  tale.  Not  that  we  see  any  harm  in  stating  that  Mr. 
Justioe  ••♦  •••  ♦•••'s  health  was  drunk  with  three  times  three  by  a  club  of 
"  irregular  appropriators,"  at  the  last  S*  •••  ♦••y  assiies,  on  account  of  his  kind, 
considerate,  and  conciliatory  treatment  of  some  few  of  the  members ;  or  in  men- 
tioning that  Mr.  Justice  *****  was  particularly  attentive,  during  the  whole  of  his 
circuit,  to  the  arrangement  of  the  gallery,  and  the  comfort  of  the  country  girls  and 
bnmkins  who  came  to  stare  at  him ;  and  that  on  one  occasion  he  actually  broke  off 
n  snmming-tip  with  *'  Mr.  Uader-sheriflT,  I  should  be  glad  to  know  what  that  fat 
man  means  by  pressing  against  those  two  young  vramen  in  the  third  row  of  the 
gallery  ;"  and,  on  anodier  occasion,  singularly  diversified  ho  reply  to  an  honotr- 
able  foreman  of  a  grand  jury,  by  a  somewhat  similar  parenthesis  «-  "  Really,  Mr. 
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Foreman,  I  am  to  exhausted,  so  worn  out  with  tlie  conduct,*  the  outrageous  con- 
duct of  the  witness  in  the  box,  that  —  there  now  is  another  roan  standing  up  in  the 
gallery  with  his  hat  on,  and" —  added  his  Lordship,  with  a  deep  sigh — "  and  a  tali 
man  too."  Again  we  can  see  nothing  very  atrocious  in  relating  that  Mr.  Baron 
•••  •••  impressively  informed  a  culprit,  who  was  reduced  to  the  necessity  of  cross- 
ing the  herring-pond,  and  in  a  condition  to  say,  with  the  very  prince  of  depredators 
Darrmgton  — 

'*  True  patriots  we,  for  be  it  understood, 

We  leave  our  country  for  our  country's  good  :** — 

that,  we  repeat,  Mr.  Baron  ••••••  once  passed  sentence  of  transportation  on  a 

prisoner  of  this  sort,  by  telling  him  in  a  tone  of  thunder,  "  Your  indignant  coun- 
try shakes  you  from  her  shores  ;"  and  excited  the  imagination  of  another  ofiender, 
who  'had  incurred  a  still  severer  penalty,  by  telling  him  —  '*  That  sun  now  rising 
in  meridian  splendour,  will  shortly  light  you  to  an  ignominious  dissolution/* 
Neither  can  we  admit  the  sin  of  recording  that  an  information  against  one  of 
the  great  Unpaid,  whose  general  wisdom  and  purity  we  will  contend  for  to  the 
death,  is,  or  lately  was,  in  the  hands  of  an  officer  of  the  crown,  in  which  it  waa 
set  out,  "  for  that  the  said  justice  had  committed  the  said  appellant  in  the  terms  fol- 
lowing, to  wit,  for  that  the  said  C  D.  had  then  and  then  feloniously  jumyed  over 
the  fence  of  A.  B.  and  then  and  there  feUmiously  declared  that  he  would  do  so 
again  as  often  as  he  chose.*'  Neither,  again,  should  we  think  it  an  infringement  of 
the  palladium  of  the  constitution,  or  a  stain  upon  the  motto  of  the  immortal  Erskine, 
'*  Trial  by  Jury,"  were  we  to  allege  that,  once  upon  a  time,  twelve  good  and  law- 
ful men  of  the  county  of— ' — found  the  prosecutor  instead  of  the  prosecutA2  guilty, 
and,  on  being  reminded  of  their  mistake  and  sent  back  to  reconsider  their  verdict^ 
laid  their  hands  upon  their  hearts,  and  solemnly  declared,  that  **  they  could  not 
find  it  in  their  consciences  to  say  otherwise  -"  or  vrere  we  to  illustrate  the  saga- 
city of  Norfolk,  by  transferring  to  our  pages  a  newspaper  report,  that  a  jniy  of  a 
county,  which  numbers  Coke  among  its  worthies,  after  retiring  to  consider  their 
verdict  in  a  libel  cause  (the  libel  being  an  assertion  on  the  part  of  the  defendant, 
that  the  plaintiff  had  stolen  a  goose),  came  back  to  enquire  of  his  Lordship  the  price- 
current  of  geese  in  general  and  the  price  of  that  goose  in  particular  ;  and,  on  being 
informed  that  the  prime  cost  of  the  gbose  in  question,  bating  the  feathers,  was  5s.,  im- 
mediately gave  damages  to  that  amount.  Neither  does  it  strike  us  to  be  an  imputation 
on  the  astuteness  of  pickpockets,  to  relate  that  at  the  last  G  ***  *^*  ***  sessions,  a 
chaiaeter  of  that  description  simply  required  of  the  chairman,  on  being  asked  for 
his  defence,  that  justice  might  be  done  him — "  Justice,  justice,"  said  the  chairman, 
with  a  look  of  wonder,  *'  What  can  he  meant"  "Why,"  rejoined  the  follow, 
**  I  trust  your  honour  will  give  me  fourteen  years'  transportation."*     Nor,  lastly. 


*  The  witness  amongst  other  profonities  kept  on  saying,  that  what  be  deposed  to 
was  '*  as  sure  as  God  made  apples." 

t  These  sessions  produced  another  '*  event."  A  woman  was  arraigned  for  stealing 
something :  when  called  on  for  her  defence,  one  of  the  council  whispeied  her  that 
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is  it  any  slur  upon  special  pleaders,  to  make  public  the  reply  of  an  enlightened 
judge  to  a  friend,  who  bad  requested  his  advice  as  to  the  expediency  of  attaching 
his  son  to  that  branch  of  practice. —  "  In  one  word,  my  dear  Sir,  can  your  son  eat 
sawdust  without  butter  V* 

But  such  topics  and  allusions  would  be  stigmatized  as  trashy,  frothy,  super- 
ficial and  vulgar,  —  a  wretched  affectation  of  humour,  —  a  miserable  mockery 
of  wit,  —  the  refuse  of  jest  books,  —  the  leavings  of  the  press ;  and  (to  borrow 
-  the^  pet  phrase  of  the  mannerist's  vocabulary)  plainly,  decidedly,  and  empha- 
tically low,  A  journal  of  jurisprudence  should  be  austained  and  grave  through- 
out ;  legal  study  does  not  admit  of  wanderings  ;  your  rising  lawyer  knowa  nothing 
of  the  ludicrous,  nor  ever  admits  an  extraneous  association. 

He  has  a  gravity  would  make  you  split. 

And  shakes  his  head  at  W»»  ••♦mst  for  a  wit.~ 

He  is  a  sort  of  Peter  Bell  in  his  way. 

A  primrose  on  the  fountain's  brim 
A  yellow  primrose  is  to  him. 
But  nothing,  nothing  more. 

Or,  more  correctly  speaking,  he 

Finds  law  in  trees,  law  m  the  running  brooks, 
Law  in  the  stones,  and  law  in  every  thing. 

It  has  been  announced,  too,  from  the  high  places  of  the  forum,  that  the  court  of 
King's  Bench  does  not  recognize  the  classics.^  Can  we  then  expect  it  to  tolerate 
anecdote  1  Is  it  not  clear,  that  if  vre  venture  a  step  from  the  straightforward 
path  marked  out  by  authority,  we  shall  soon  be  '*  out  of  court,"  as  already  we  are 
off  the  Bench  table  1  For  the  future,  therefore,  we  shall  strive  to  be  as  solid  and 
gentlemanly  as  possible—to  keep  dear  of  envy,  malice  and  uncharitableness,  and 
think  rather  of  the  weight  of  our  metal  than  the  sharpness  or  quick  neu  of  our  shots. 
We  will  endeavour  to  assist  in  turn  all  kinds  of  practitioners ;  throw  in  nothing  to 
distract  attention  -,  and  act,  in  short,  with  such  consummate  submission  to  the  spirit 
of  the  times,  that  the  most  inveterate  formalist  may  read  us  and  retain  his  self- 
complacency,  "  any  thing  herein  contained  to  the  contrary  thereof  in  any  wise  not- 
withstanding.''   So  much  for  professions  and  apologies ; — and  now  for  fiscts : 

The  lists  given  above  will  shew  the  state  of  business  at  the  last  assizes.  There 
iras,  genendly  speaking,  a  great  decrease  on  the  nisi  prius  side,  and  (although  in 
some  coontiee  the  proportion  of  heinous  ofiences  was  greater  than  formerly,  and  cases 
of  assault  on  female  infants  appear  to  multiply)  there  was  also  a  diminution  of  crime ; 
justly,  we  believe,  attributed  by  C.  J.  Best  to  Mr.  Peel's  improvements. 

the  proaecator's  property  in  the  thing  alleged  to  be  stolen  had  not  been  proved ;  and 
she  made  the  objection.  "  Why  no,  1  don't  think  it  is,"  said  the  presiding  magis- ' 
trate ;  "  but  you'd  better  be  convicted,  and  have  a  slight  or  nominal  punishment." 

t  C.F.  jf^fiurrt. 

t  Per  B»»»»*J.  ov«nttling  Lord  Mansfield;  Mr.J.W^*  ••••s,  K.C.pro- 
ttitans  totit  ririfria. 
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Th«  Law  Committionen  contioue,  of  coune,  to  eicite  contidMmble  inlerait,  and 
ire  certftioly  tierting  themselvet  with  m  degree  of  energy  which  does  them  th« 
highest  credit.  For  once,  most  certainly,  the  pablic  will  not  be  trifled  with :  the 
promise  of  amendment  will  not  be  kept  to  Uie  ear  and  broken  to  the  hope ;  ererj 
efibrt  is  making  to  simplify ;  and  if  law  proceedings  are  not  corrected  now,  we  shall 
not  hesitate  to  say,  that  the  failure  it  attribntaUe  to  the  natural  resbtance  of  things, 
much  rather  than  to  sinister  intentions.  We  would  check,  however,  too  aqdent  es- 
piBctations.  The  little  yet  decided  on  has  proved  onanswembly  the  diffiodties  of 
the  task.  Fines  and  recoveries,  which  Mr.  Sauadeit  valved  as  his  own  bowds,  am 
already  destined  to  the  knife.*  A  paper  against  them  has  been  given  in  by  Mr. 
Tyrrel,  and  is  very  highly  spoken  of ;  but  even  he,  it  seems,  has  not  been  abb 
to  provide  for  the  contiogences  uneipectedly  arising,  when  any  part  of  an  dd  sys- 
tem is  removed.  It  is  very  easy  to  cut  off  a  limb,  bat  not  so  easy  to  apply  the 
ligatures. 

Mr.  Humphreys  has  been  subjected  to  one  day's  examination,  and  is  to  be  eiamined 
again  to-morrow  (the  22nd).  We  understand  that  the  Conveyancers'  Club  has  been 
applied  to  for  a  report,  but  that  they  have  come  to  a  resolation  that  no  suggestion* 
shall  be  made  under  their  collective  sanction  which  are  not  canied  nem,  am.  This 
seems  to  exclude  all  hope  of  effective  aid  from  the  body,  though  their  assistance 
as  individuals  will  be  of  course  invaluable. 

The  Common  Law  Commissioners  have  resolved  on  remodelling  the  action  of 
ejectment ;  but  are  involved  in  precisely  the  same  sort  of  embarrassments  by  which 
the  abolition  of  fines  and  recoveries  is  retarded.  The  discmssiKi  of  other  chaagea 
in  pleading  is  stopped  for  the  present ;  a  commnnicatton  from  the  Goviemmeot  hav- 
ing been  received  a  few  days  ago,  by  which  the  commissioeers  are  required  to  make 
the  judicial  organization  of  Wales,  and  the  practice  of  the  cotirts  ef  Westminaler,  the 
chief  topics  of  enquiry  for  the  present ;  reports  npoa  theee  heads  being  wanted  by 
(he  commencement  of  the  next  Session  of  Parliament  Numerous  schemes  have 
been  submitted  for  inspection ;  and  C.  J.  Best  and  Sir  J.  Scarlett  are  valeable  oea- 
tributors ;  but  there  is  a  strange  sort  of  rumour  abroad,  as  to  Uie  Chief  Justice's 
itatement  having  shared  the  fate  of  Dr.  Granville's  documents  and  being  retamed 
turn  e$t  inveiUuu  Old  stagers  anticipate  a  good  deal  of  sport  from  baitiBg  Mr* 
Brougham,  when  his  turn  to  be  examined  comes.  They  are  chuckling  at  the  notioe 
of  hampering  hhn  vrith  technicalities,  and  bringing  his  sweeping  asseverations  to  the 
trying  test  of  detail.  We  are  by  no  means  sure  that  we  shotdd  give  them  the  op* 
portunity  were  we  in  the  orator's  |>rediaunent.  It  would  perhaps  be  better  to  say  at 
once,  "  I  have  solved  the  problem,  it  is  your  duty  to  work  out  the  corollaries ;" 
than  to  go  and  be  bored  vidth  questions  he  vriU  certainly  be  mnaUe  to  answer,  and 
so  give  bis  opponents  an  opportunity  of  sneering  at  and  dtScountenanciBg  the  cause 
he  has  hitherto  so  honourably  promoted.  And  yet  if  they  are  right  in  their  anti- 
cipations, what  does  it  prove  t  Though  he  should  be  obliged  to  hold  his  tongue  or 
recant  a  little,  the  country  will  thank  him  for  the  commissioners,  and  the  coinmis- 
sioners  will  thank  him  for  their  fees.    A  general  may  map  out  a  campaign,  vrith- 

*  It  is  worthy  of  ftemarii  that  Blackstone,  the  prtsumed  advocate  of  antiquated 
error,  called  long  ago  for  this  particular  alteration. 
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oat  haTiDg  iDspectod  each  haofUet  on  the  phm  ;  and  a  itatesman  may  furnith  a  goo 
outline  of  a  scheme,  though  quite  unable  to  anticipate  each  minute  particulaf. 
Surely  no  one  (except  Loid  N — g — t,  whom  on  the  night  of  delivery  we  saw  applaud- 
ing it  with  might  and  main,)  ever  took  Mr.  Brougham*i  peroration  for  gospel.  Every 
body  knows  that  eloquence,  like  poetry,  must  be  founded  upon  fiction  :  exaggera- 
tion ii  of  its  essence :  it  lives  and  moves  and  has  its  being  upon  stilts.  Mr. 
Brougham  was  not  deceived  himself,  though  he  certainly  deceived  the  resurrectionist 
of  Hampden ;  be  knows  that  the  charges  of  ligitation  are  susceptible  of  very  trifling 
deductions :  even  in  his  highest  flights  he  appeared  to  us  (eye-and-ear  vritnesses  of 
his  action  and  words)  to  be  merely  paraphrasing  a  hackneyed  joke  ;  and,  when  he 
talked  of  law  being  "  the  inheritance  of  the  poor,"  to  be  meaning  nothing  more 
than  that  law  suits  and  poverty  most  commonly  descend  together.  But  we  must 
give  over  this  disjointed  chat,  to  record  the  names  and  deeds  of  the  departed. 

It  is  our  duty  to  mention  the  death  of  Mr.  Serjeant  Heywood,  Chief  Justice  of 
the  Caermarthen  circuit,  as  also  that  of  Mr.  Walter  Burton,  author  of  the  "  Ele- 
mentary Compendium  of  Real  Property,"  noticed  at  the  commencement  of  our 
4th  article ;  and  we  gladly  take  this  opp^^rtunity  of  saying  that  the  notice  was  writ- 
ten and  printed  before  we  heard  of  Mr.  Burton's  death.  It  is  a  common  place  to 
say  that  he  is  a  loss  to  the  profession  ;  but  it  is  the  simple  truth.  There  is  no- 
thing  in  his  private  history  which  is  likely  to  interest  the  reader.  His  life  op  to  the 
publication  of  his  book,  which  instantly  diffused  his  fame,  was  "  one  of  those  hum- 
ble streams  which  have  sc;urcely  a  name  in  the  map  of  life,  and  the  traveller  might 
have  passed  it  by,  without  inquiring  its  source  or  derivation."  It  may  however  be 
pleasing  to  the  law-student  and  man  of  letters  to  be  told  that  his  favourite  relaxation, 
like  that  of  Feame,  was  the  pursuit  of  science.  At  Eton  he  was  the  pupil  of  the 
present  Bishop  of  Chester  (Sumner)  ;  at  Oxford  he  took  a  double-first  class ;  and  at 
the  time  of  his  death  held  a  fellowship  on  the  Vinerian  foundation^ 

Mr.  Serjeant  Heywood  died  on  the  llth  of  February  last,  aged  78.  The  mosti 
memorable  circumstance  of  his  life  was  his  acquaintance  vrith  Mr.  Fox.  To  this  he 
owed  his  promotion  ;  and,  in  some  measure,  his  reputation  as  a  writer.  Before  taking 
the  coif  he  enjoyed  a  considerable  practice  on  the  northern  circuit  and  in  town ;  but 
he  certainly  injured  himself  by  his  first  accession  of  dignity,  and  was  never  much 
employed  as  a  leader.  Shoitly  after  the  death  of  Mr.  Fox,  Mr.  Serjeant  Heywood 
procured  his  seat  upon  the  bench  of  the  principality,  chiefly  through  the  interest  of 
Lord  Grenville.  In  what  manner  he  discharged  its  duties  is  best  leamt  from  those 
among  whom  he  acted  : 

*'  We  lament  to  state,  that  the  paralytic  attack  of  C.  J.  Heywood  has  terminated 
fatally,  the  venerable  judge  having  paid  the  debt  of  nature  at  Tenby  yesterday  at 
noon.  We  believe  that  one  sentiment  of  regret  vrill  pervade  all  the  proiession  when 
they  hear  of  his  death,  for  he  was  mueh  beloved  and  reelected  by  all  who  knew  hinu 
It  is  true,  he  was  not  able  latteriy  to  discharge  the  arduous. duties  of  his  profession 
with  that  precision  and  expedition  which  the  interests  of  justice  required ;  but  nature 
was  sinking ;  the  judge  was  superannuated ;  and  then  was  no  retiring  pension  to 
enable  the  worthy  dispenser  of  the  laws  to  retire  from  a  situation  which  he  had  long 
occupied  with  unblemished  integrity.    Surely  those  who  have  served  their  country 
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ftithfolly  in  a  chil  capacity  ihould  not  be  left  without  the  means  of  retuing  when 
they  become  luperannuated  in  its  service." 

So  says  the  Cambrian  and  Caennarthen  Chronicle ;  and  the  paragraph  is  as  prac^ 
a  specimen  of  Welch  composition  as  we  ever  remember  to  have  seen.  It  was  the 
sagacioas  Editor  of  this  paper,  by  the  bye,  who,  after  the  junction  of  the  Whigs,  was 
pleased  to  assure  the  countiy  that  its  interests  were  in  safe  keeping,  by  announcing 
from  a  small  town  in  the  principality,  "  We,  (the  editor  of  the  Caemarthen  Chroni- 
cle,) shall  keep  our  eye  on  Mr.  Canning."  The  views  therefbie  of  this  one-eyed 
observer  must,  perhaps,  be  taken  cum  guano  ialit ;  and  we  will  answer  for  nothing  but 
the  beginning  of  the  paragraph.  In  181 1«  Mr.  Serjeant  Heywood  published  a  de- 
fence of  Mr.  Fox's  Historical  Fragment,  against  Mr.  Rose's  attack  upon  the  authen- 
ticity of  the  authorities  cited  and  the  tendency  of  the  opinions  professed  in  it.  The 
defence  is  certainly  a  clever  production,  and  manifests  a  good  deal  of  controversial 
tact.  The  Preface,  in  particular,  contains  many  keen  sarcasms  ;  one  of  the  best  is 
the  recapitulation  (p.  25  to  27.)  of  the  claims  put  forth  by  Mr.  Rose  to  historical 
discrimination. 

"  In  some  respects,  he  (Mr.  Rose,)  seems  to  think  himself  peculiarly  qualified  to 
write  a  history,  or  to  make  observations  upon  the  histories  of  others.  He  had  been 
introduced  to  Lord  Marchmont,  and  had  seen  Hume  the  historian  frequently ;  he 
was  accustomed  to  official  accuracy ;  had  read  much  and  thought  more  upon  the 
history  of  his  country,  vod  agreed  with  Mr.  Fox,  that  there  are  certain  periods  at 
which  the  mind  naturally  pauses  to  meditate,"  &c,  &c. 

Mr.SeijeantH.  is  also  the  author  of  "  A  Dissertation  upon  the  Distinctions  in 
Society  and  Ranks  of  the  People  under  the  Anglo-Saxon  Government*"  and  of  two 
publications  upon  Election  Law. 

The  Welsh  Assizes  were  delayed  about  three  weeks  in  consequence  of  Afr.  Ser- 
jeant H.'s  death ;  and,  apparently,  the  negligence  of  the  government.  The  late 
puny  judge  of  the  Caennarthen  circuit,  (Mr.  Balguy,)  had  given  in  his  resignation 
time  enough,  before  the  assizes,  to  appoint  a  successor ;  but  unluckily  no  one  wu 
named,  and  thus  great  confusion  and  inconvenience  were  produced.  The  assises  were 
held  at  last  by  Messrs.  Clarke  and  Goulbum,  and  it  u  singular  that,  in  the  inter- 
val of  delay,  the  cause-list  at  Caeimarthen  had  swelled  from  14  to  21.  We  do  not 
hea^  of  any  new  appointments  having  been  confirmed  as  yet.  Indeed,  it  is  confi- 
dently stated  that,  by  the  next  assizes,  Wales  will  be  included  in  the  English  Cir- 
cuits* 


And  now  for  Cobrespondbnts.  A.  B.  and  C,  X.  Y.  and  Z.,  with  many 
oCheis,  are  safe  at  the  bottom  of  the  Balaam-box.  FaeUU  deaeemut  Avemi ;  $ed 
revoeare  gradum, — every  body  knows  the  rest :  the  meaning  is,  that  when  a  pa- 
per gets  into  such  a  place,  it  does  not  veiy  easily  get  out.  Mr.  £•  of  Rugby, 
will  see  that  his  amendment  is  adc^ted ;  and  we  have  also  taken  the  hint  of  the 
Editor  of  the  Monthly  Review.  For  reasons  stated  above,  we  cannot  insert  *'  Co- 
temporary  Portraits,"  though  we  feel  much  obliged  to  our  cone^ndent  for  his  spe- 
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ciipen,  which  is  admirably  touched  oflT.  Anti-dogmatieut  mutt  have  been  chiisteiied 
by  the  rule  of  contraries,  like  lueus,  a  non  lueendo ;  he  is  the  most  positife  fellow  we 
ever  met  with.  Let  him  look  again,  and  he  will  find  the  words  that  he  accuses  us  of 
putting  into  Feaine*s  mouth,  are  taken  verbatim  from  the  Essay ;  but  they  form  the 
author's  second  example  ;  and  our  friend  perhaps,  contented  himself  with  trying  to 
master  the  iirst.  On  discovering  this  blunder  of  his  own,  he  will  perhaps  be  more 
charitable  to  us,  and  not  alloy  the  commendation  (which  we  thank  him  for)  with 
such  very  strong  reflections  on  the  incorrectness  of  a  ungle  proposition.  Every 
thing  human  has  a  perishable  part,  and  our  Magazine  partakes  of  humanity. 
The  best  writers  in  the  best  reviews  stumble  occasionally ;  but  courteous  readers  al- 
low for  this ;  and  we  never  heard  that  the  Quarterly  has  been  read  the  less  because 
a  celebrated  article  on  the  mining-mania,  rather  injudiciously  transferred  a  state  or 
two  of  South,  to  North  America.  There  are  moments  in  the  life  of  every  man, 
and  most  especially  in  that  of  an  Editor,  disappointed  by  contributors,  hurried  by 
subscribers,  teased  by  his  publisher,  and  tormented  by  devik ;  when  be  feels,  to  the 
bottom  of  his  soul,  the  truth  and  pathos  of  the  Lexicographer's  apology,  *'  That 
what  is  obvious  is  not  always  known,  and  what  is  known  is  not  always  present ; 
that  sudden  fits  of  inadvertency  will  surprise  vigilance,  slight  avocations  will  seduce 
attention,  and  casual  eclipses  of  the  mind  will  darken  learning ;  and  that  the  writer 
shall  often  in  vain  trace  his  memory  at  the  moment  of  need,  for  that  w^ch  yester- 
day he  knew  with  intuitive  readiness,  and  which  will  come  uncalled  into  his  thoughts 
to-morrow.  In  thii  vwrk,  when  it  thaU  be  found  that  much  is  omitted,  let  it  not 
bf  forgotten  that  much  likewise  is  performed,**  * 

Surely  those  ignorant  critics  (and  only  the  ignorant  do  this)  who  fly  from  the  in- 
structive and  sparkling  parts  of  a  work  to  dwell  on  flaws  and  grovel  in  obscurities, 
approximate  very  nearly  to  vermin  ;  who,  when  light  is  brought  to  illuminate  their 
haunts,  dart  off,  and  hide  themselves  in  holes. 

With  respect  to  J.  T.'s  Dissertation  on  Presumptive  Evidence, 

We  plunged  for  sense,  but  found  no  bottom  there. 
And  groped  and  floundered  on  in  mere  despair. 

He  ought  to  go  to  a  writing-school,  and  read  Cobbett's  Grammar,  instead  of  mea- 
suring vreapons  with  a  man  like  Mr.  S.  M.  Phillipps.  "  Mentor"  has  so  evi4ently 
written  to  please  himself,  by  indulging  his  garrulity,  that  we  should  think  a  notice 
unnecessary,  but  for  one  allusion  contained  in  his  advice :  "  I  am,"  says  he,  "  of  long 
standing  at  the  bar,  and  know  something  of  its  modes  of  thought ;  if  you  wish  your 
Magazine  to  he  generally  received  by  them,  you  must  keep  up  your  dignity,  and  avoid 
all  connection  with  solicitors.  Do  not,  on  any  account,  permit  them  to  exercise  any 
influence  on  the  conduct  of  the  work,  or  be  known  to  contribute  to  it." 

Dignity !  Influence  of  Solicitors !  What  ban  the  man  be  thinking  of?  What  induces 
him  to  suppose,  that  any  set  of  men  can  influence  us  to  our  degradation  1  We  deny 
that  such  IS  the  feeling  of  the  bar ;  for  out  of  sixteen  barristers  connected  vrith  this 
work,  not  one  participates  the  thought ;  and  with  regard,  indeed,  to  the  better  part 
of  the  insinuation,  it  is  downright  conceit  and  ignorance.    Does  he  know,  that 

•  Preface  to  Johnson's  Dictionary. 
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Barry  Cornwall  (Procter),  William  B^Mcoe,  Sharon  Tuiner,  James  Smith,  and 
Joseph  Parkes,  are  or  were  solicitors.  Are  we  supposed  fools  enough  to  reject,  hy 
anticipation,  the  assistance  of  a  body,  which  has  given  names  like  these  to  litera- 
ture, and  a  Hardwicke,  a  Dunning,  a  Gifibrd,  to  the  peerage !  We  are  not  afraid 
of  our  "  dignity,"  but  shall  sustain  it  on  a  plan  of  our  own  ;  not  by  pompous  an- 
nouncements and  insulting  professions ;  by  affecting  finery  and  pandering  to  pride  ; 
but  by  showing,  that  we  possess  strength,  as  well  as  dexterity ;  that  we  can  instruct 
as  well  as  amuse  ; — search  the  deep,  as  wall  as  skim  the  surface  ; — forward  useful 
theory,  as  well  as  discountenance  corrupt  practice ; — promote  the  cause  of  tmth 
and  reason,  and  hold  up  to  public  scorn  the  man  who  falls  away  from  eitlKr. 
October,  21,  IB2S. 


N.B. — The  number  and  length  of  the  Reports  and  Statutes  we  were  obliged  to 
digest  and  abstract  has  swelled  this  Number  much  beyond  our  prescribed  limits,  and 
considerably  delayed  its  appearance.  Subscribers  will  have  the  goodness  to  set-off 
their  gain  in  matter  against  their  loss  in  time. 
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ART.  I — PaACTICE  OF  THE  ENGLISH  COURTS  OF  COMMON 
LAW— FRENCH  PROCEDURE,  INCLUDING  THE  HISTORY  OF 
A  FRENCH  SUIT  WITH  ITS  INCIDENTS  —  LAW  ABUSES  OF 
FRANCE. 

(Being  a  eantmuatim  <f  thsfirtt  Artieie  in  No.  II.) 


1.  An  Inquiry  into  the  Present  State  of  the  Civil  Law  o/JSngland. 
By  John  Millea,  Esq.  of  lincoln's  Inn.     Murray.  1825. 

2.  Rationale  of  Judicial  Evidence  especially  applied  to  English 
Practice,  From  the  Manuscripts  of  Jeremy  Bektham,  Esq. 
Bencher  of  Lincoln's  Inn.  Hunt  and  Clarke.  1827.  Book  VIIL 
On  the  Technical  System  of  Procedure.^ 

3.  Des  Institutions  Judidares  de  VAngleterre  comparies  avec  celles 
de  la  France^  et  de  quelques  autres  Etats  anciens  et  modernes. 
Par  Joseph  Rey,  de  Grenoble,  Avocat,  ancien  Magistrat.  A 
Paris,  chez  N^ve^  libraire,  Palais  de  Justice.     1826. 


By  what  is  technically  termed,  Practice,  is  to  be  understood 
that  body  of  rules  and  orders  which  are  intended  to  regulate 
the  proceedings  of  the  courts,  and,  particularly,  the  conduct 
of  the  parties,  as  to  the  time  and  mamier  of  taking  the  va- 
rious steps  which  they  are  required  to  take  in  the  progress 
of  a  suit.* 

Practice,  so  defined,  forms  the  subject  of  the  following  oBser- 
yations,  and  a  somewhat  appalling  one  it  is ;  but  we  trust  our 

'  Proe$dur9  iiMiudes  pkadiog  as  well  u  practice.       *  Chanoeiy  Report,  10. 
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readers  will  not  blame  us  for  selecting  it  till  they  have  weighed 
with  cai'e  the  motives  of  the  choice.  We  might  satisfy  ourselves 
with  saying,  that  it  lay  in  our  way,  and  we  found  it :  that,  in 
order  to  appreciate  the  system,  we  must  take  in  turn  each 
one  of  the  parts.  This,  however,  though  a  fair-enough  apo- 
logy for  writing,  would  be  no  inducement  to  read ;  and  were 
we  not  convinced,  upon  mature  deliberation,  that  this  self- 
same practice  comprises  much  intere9ting  matter  and  is  ca- 
pable of  being  popularly  treated,  we  should  most  assuredly 
have  skipped  it. 

In  the  first  place,  then,  one  of  the  most  enlightened  con- 
tinental jurists  has  not  hesitated  to  declare  procedure  more 
deserving  attention  than  either  the  rules  of  property  or  the 
penalties  attached  to  crime. 

'^  In  general,  the  laws  to  which  the  citizen  is  free  to  subject 
himself  or  not,  have  a  less  striking  influence.  He  who  is  not 
satisfied  with  the  dispositions  of  the  laws  relating  to  contract 
or  succession  may  dictate  the  terms  which  suit  him,  or  change 
the  order  of  succession  by  will.  Most  civil  laws  are  in  a  similar 
predicament :  they  are  obligatory  only  in  cases  not  foreseen  by 
the  parties ;  and  though  these  laws  are  far  from  unimportant, 
they  are  not  of  such  prominent  interest  in  the  eyes  of  the 
legislator  .or  historian.  Next  to  the  civil,  the  penal  laws  are 
least  interesting ;  for  they  concern  but  a  small  number  of 
individuals;  and,  corrupt  as  mankind  may  be — often  as  penal 
inflictions  may  occur  in  some  countries,  only  an  insignificant 
portion  of  the  public  are  within  their  range.  Besides,  no  one 
can  be  subjected  to  punishment  except  by  his  own  fault ; 
and,  therefore,  I  am  fully  justified  in  not  attaching  to  this 
department  of  legislation  the  consequence  given  to  it  by  cer- 
tain eminent  writers  with  a  zeal  which  does  more  credit  to 
their  philanthropy  than  their  penetration.  But  the  case  is 
widely  different  with  regard  to  civil  and  criminal  procedure. 
In  every  process  there  must  be  one  of  the  parties  at  least, 
who,  dragged  against  his  wish  into  a  court,  and  necessitated 
to  litigate  his  rights,  finds  himself  forced  to  the  adoption  of 
certain  arbitrary  forms,  entirely  by  the  act  of  his  adversary. 
It  is  no  longer  a  small  portion  of  the  public  exposed  to  the 
arm  of  the  law :  it  is  no  longer  by  reason  of  his  own  act  or 
omission  that  an  individual  is  brought  within  its  provisions  : 
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but  all  are  daily  liable  to  be  summoned  themselves,  or  are 
under  the  necessity  of  summoning  some  one  or  otber^  for  re- 
fusing to  fulfil  an  obligation.  The  rich  and  poor^  the  honest 
man  and  the  rogue,  the  wise  man  and  the  fool,  may  be  sued 
for  contracts  they  never  entered  into  :  accused  of  crimes  they 
never  committed ;  and  disturbed  in  rights  which  they  cannot 
surrender.  Without  lifting  a  hand  or  stirring  a  step,  every 
man  is  hourly  incurring  the  risk  of  being  hurried  into  the 
presence  of  a  magistrate  and  compdled  to  estaUish  his  right 
<Mr  his  innocence  according  to  forms  which  he  has  no  means 
of  modifying." 

*'  For  these  reasons/'  says  M.  Meyer  (whom  we  have  ra* 
ther  paraphrased  and  abridged  than  translated),  ^  both  civil 
and  criminal  procedure  are,  with  reference  to  general  happi- 
ness, of  much  higher  interest  than  civil,  commercial,  or  penal 
legidation  ;"^  and,  without  subscribing  to  the  full  extent  of 
the  parallel,  we  may  thank  him  for  establishing  the  import- 
ance of  our  subject  matter ;  which  has,  moreover,  another 
claim  on  attention.  No  division  of  practical  or  speculative 
law  is  so  intimately  connected  with  the  higher  branches  of 
knowledge;  and  that  jurisprudence  is  now  associated  to  these, 
the  most  careless  observer  must  own. 

The  wish  of  Montesquieu,  "  qu'on  eclaire  I'Hisioire  par  les 
lois  et  les  lois  par  I'Histoire,"  is  almost  too  common  to  quote : 
writers  of  all  sorts  have  made  it  their  own,  and  many  are 
struggling  to  mature  it.  An  historian,  now-a-days,  would  be 
neglected  and  despised,  were  he  to  confine  himself  to  courts 
and  caanps,  and  princes  and  ministers :  the  surer  mode  of 
oommanding  attention  would  be  to  trace  out  and  exemplify 
the  relations  which  have  subsisted  o^  do  still  subsist  be- 
tween the  laws  and  condition  of  a  people.  The  folly  of  looking 
^exclusively  to  the  daasding  epochs  of  history,  is  now,  we  fancy, 
universally  agreed  on :  the  age  of  annalists  and  chroniclers  is 
gone  ;  ami  the  majority  of  living  statesmen  and  economists 
consider  the  final  establishment  of  a  legal  provision  for  the 
poor*  (though  by  the  bye  not  mentioned  by  Hume)  a  more 
important  event  than  the  death  of  Queen  Mary :  the  abolition 
of  feuds  as  well  worth  considering  as  the  Popish  or  Ryehouse 

«Pref.24— 30.  «43EliE. 
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Plot;  and  the  rise  of  our  system  of  mercantile  law  as  fiur  a 
token  of  national  prosperity  as  the  cotemporary  rise  of  our 
empire  in  the  East  But  this  is  not  enough  :  we  design  to 
go  further  than  they ;  and  we  hope  our  readers  will  not  ac- 
cuse us  of  presumption  for  venturing  to  avow  a  belief,  that  the 
progress  of  judiciai  establishments  is  just  as  deserving  of  dis- 
cussion ;  and  that  even  the  practice  of  the  courts,  that  re^ 
pulsive  depository  of  pedantry  and  fraud,  is  charged  with  les- 
sons of  philosophy.  The  notion,  we  own  it,  is  odd  :  legal  forms 
and  philosophy  have  been  kept  apart  so  long  that  the  juxta- 
position ahnost  tempts  one  to  laugh;  but  stranger  things 
have  come  to  pass,  and  we  do  not  despair  of  effecting  a  com- 
promise. Chemists  can  make  poisonous  herbs  give  out  a 
healing  essence;  and  moral  truth  may  be  got  from  chican^ 
if  duly  submitted  to  the  crucible  of  thought.  It  will  not,  at 
any  rate,  be  difficult  to  shew,  that  the  varied  expedients  of 
fraud  which  gradually  take  place  of  simplicity,  the  ingenious 
modes  of  evasion  which  naturally  spring  up  with  refinraoent, 
and  the  inventive  cunning  which  comes  hand  in  hand  with 
knowledge  and  almost  seems  its  curse,-^- that  these  form 
no  unimportant  division  of  the  history  of  mind,  and  are  aptly 
illustrated  by  technical  procedure.  This,  a  few  words  on  its 
progress  and  mode  of  growth  will  shew. 

A  suit,  in  the  infancy  of  civilization,  is  just  the  sort  of 
thing  which  an  unsophisticated  fancy  might  figure  to  itself. 
Summons, — appearance,  —  complaint, — defence, — adjudica- 
tion,— inforcement  of  the  decree ;  and  it  is  difficult  to  make  an 
unpractised  person  understand  why  be  cannot  proceed,  at 
stated  intervals,  from  one  point  to  another,  or  why  he  should 
ever  deviate  from  a  straightforward  direction,  or  stop  or 
stumble  on  the  way.  Where  is  the  difficulty  of  giving  and 
obeying  a  notice  to  appear:  setting  out  and  replying  to  a 
charge  ;  hearing  and  deciding  on  evidence:  pronouncing  and 
executing  a  judgment?  ''You  see,  gentlemen,  that  all  the 
articles  of  this  Code  are  referrible  to  one  simple  principle. 
The  demandant  is  to  propound  his  case,  the  defendant  to  an- 
swer it.  But,  I  may  be  asked,  if  the  course  is  so  clear,  how 
happens  it  that  the  htw  is  so  voluminous  V  ^ 

>  Tieilhtid'i  Eipote  des  Molifr. 
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An  Christian  duties,  (we  should  reply  to  such  an  interro-^ 
gatorX  so  for  as  they  relate  to  this  world,  are  included  in  the 
precept^ ''  Do  unto  others  as  you  would  they  should  do  unto 
you/'  How  happens  it,  then,  that  divines  and  casuists  have 
been  labouring  so  long  to  explain  these,  and  that  we  are  still 
Tery  often  at  a  loss  how  to  act  on  an  emergency,  though  ever 
so  anxious  to  act  as  we  ought  ?  One  dilemma  is  just  as  strong 
as  the  other,  or  rather,  just  as  weak  ;  for  though  the  premises 
are  admissible,  the  inference  is  trash ;  and  short  and  clear  as  it 
is,  the  analysis  only  leads  to  confusion.  This  vulgar  notion  of 
a  cause  is  Uke  the  idea  #f  a  traveller  forms  of  a  country  beheld 
from  an  eminence :  his  place  of  destination  appears  much 
nearer  than  it  really  is,  from  the  many  windings  of  the  road 
and  the  various  inequalities  of  surface  bdng  overlookedi  and 
omitted  in  the  calculation.  He  cannot  travel,  as  a  bird  does, 
through  the  air :  design  and  accident  may  both  stand  in  his 
way;  and  he  may  arrive,  late  at  night,  fatigued  and.dispirited, 
at  a  resting  place,  which  he  hoped  to  reach,  in*  full  vigour,  m 
the  momii^.  The  protraction  of  a  suit,  like  thatof  a  journey, 
curises  almost  entirely  from  interruptions  in  the  regular  stages ;  ^ 
and  these  interruptions,  we  are  happy  to  say,  are  of  a  nature 
that  a  plain  man  may  understand  if  he  likes. 

In  a  semi-barbarous  country,  where  a  popular  assembly  or 
an  ignorant  chieftain  sits  in  judgment,  where  a  nice  poising 
of  the  scales  of  justice  is  impossible  and  general  impressions 
are  capriciously  caught  up  and  confidently  acted  on,  inter- 
ruptions could  scarcdy  occur.  It  would  be  vain  for  a  suitor 
to  urge  the  over-hastiness  of  his  adversary,  the  want  of  due 
notice,  the  absence  of  witnesses,  the  unfairness  of  compdling 
him  to  meet  a  charge  of  which  no  statement  whatever,  or  an 
intentionally  erroneous  one,  had  been  given  him.  The  de- 
gree in  which  such  matters  might  afiect  the  merits  could  not 
be  estimated  in  the  tribunals  we  speak  of:  the  complaint. or 
protest  would  be  cried  down  as  an  attempt  at  evasion,  and 
judgment  would  be  given  at  onoe.  It  is  not  till  civiliziEUion 
is  somewhat  advanced,  that  the  benefits  of  a  more  regular 
administration  of  justice  begin  to  be  appreciated,  and  forms 
of  proceeding  are  framed  to  secure  it.    But  the  moment  they 

>  Eunomus,  Dial.  2.    Introd.  to  Tidd's  Practice. 
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are  so,  adieu  to  dispatch :  every  rule  creates  an  obstrilctiotf 
and  may  harass  as  well  as  protect* 

Suppose  any  set  of  rules  established :  suppose  it  laid  down 
as  a  general  one,  that  the  summons  shall  be  delivered  to  the 
party,  or  left  at  his  dwelUng  house ;  or,  when  he  is  not  to  be 
found  and  has  no  settled  residence,  that  it  may  be  posted  np 
in  the  court  or  inserted  in  the  Gazette;  and  that  other 
proceedings  shall  be  served  personally  or  filed  in  a  parti- 
cular office,  of  which  filing  the  party  shall  be  bound  to 
take  notice  without  warning;  and  that  any  <me  neglecting  a 
summons  or  proceeding  legally  served,  shall  after  a  certain 
time  be  deemed  a  defaulter  and  held  to  have  admitted 
the  complaint*  Assume  that  the  summons  is  required  to 
specify  some  few  particulars,  siich  a»  the  names  and  ad- 
dress of  the  parties  and  the  nature  <^  the  demand,  and  thi^ 
other  papers  must  be  formal  to  a  certain  degree ;  —  assume 
this,  and  you  have  at  once  a  fruitful  source  of  interruption. 
A  defendant  against  whom  the  penalties  of  defiuilt  have 
been  enforced,  may  take  his  stand  on  each  one  of  the 
assumed  formalities.  He  may  say  that  the  names  are  mis-* 
stated  (as  is  done  in  our  pleas  of  abatement) ;  that  a  paper 
was  indeed  delivered  him,  but  at  an  illegal  hour ;  ^  that  the 
house  in  question  was  not  his  residence ;  tiliat  proper  inquiries 
had  not  been  made  before  dispensing  with  the  first  orider  of 
regulations,  (iw  e.  that  he  had  been  gazetted  or  the  proceed-' 
ing  merely  stu^L  up  without  the  proper  means  having  been 
taken  to  ascertain  that  service  on  the  person  or  at  his  resa-* 
dence  was  impracticable.)  Should  any  of  these  courses  be 
pursued  and  the  other  party  mwitain  the  regularity  of  his 
proceeding,  no  court  could  refuse  a  collateral  enquiry  ;  a 
hearing  must  be  appointed,  and,  when  the  facts  are  doubtful, 
evidence  called.  Again,  supposing  the  summons  properly 
drawn  and  served,  the  defendant  may  gain  time  by  disputing 
the  jurisdiction  of  the  judge,  requiring  a  longer  time  than 
usual  for  answering  the  complaint,  or  demanding  copies 
of  papers  in  his  adversary's  possession.  It  is  also  clear  that 
the  plaintiff  at  any  subsequent  stage  may  stand  in  need  of 

*  Thus  in  France  no  process  can  be  served  except  between  six  and  six  in  the  winter 
months,  and  four  in  the  morning  and  nine  in  the  evening  in  the  summer  months. 
Code  de  Troc.  part 2.  liv.3. 
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similar  indulgeDces.  When  the  formal  altercation  is  ended, 
and  the  points  in  dispute  evolved  so  as  to  be  ready  for  trial, 
delay  may  be  rendered  necessary  by  the  illness  or  absence  of 
a  material  witness,  or  by  the  length  of  time  required  for  col- 
lecting documents  or  bringing  them  from  abroad.  At  the 
trial  the  litigant  may  be  taken  by  surprise,  or  the  judge  may 
form  a  wrong  estimate  of  the  evidence ;  and,  when  such  things 
happen,  the  court  above  is  applied  to  for  a  re-hearing«  Even 
after  judgment  there  is  such  ample  room  for  dispute,  that  the 
able  expositor  of  the  first  part  of  the  French  Code  of  Procedure 
(Treilhard)  deemed  an  explanati<Mi  of  the  incidents  to  execu- 
tion (i.  e.  enforcement  of  the  decree),  a  convincing  example  of 
the  unavoidable  complication  of  practice ;  and  considering 
that  the  decision  may  be  carried  into  e£fect  by  bodily  constraint 
or  seizure  of  lands  and  moveables,  or  by  two  of  or  all  these 
methods  ;  considering  the  disputes  that  may  arise  about  the 
capture  and  detention  of  the  prisoner,  the  taking,  collecting 
and  disposing  of  his  property,  the  competition  between  cre- 
ditors and  the  adjustment  of  their  claims,  the  state  counsel- 
lor's is  no  bad  illustration.  The  occurrence,  too,  of  a  death,  a 
bankruptcy,  or,  in  certain  cases,  a  marriage,  may  diversify  the 
progress  of  a  suit,  a  new  set  of  interests  being  thus  created  ;^ 
and  occasional  disputes  may  arise  upon  the  appointment  and 
change  of  counsel  and  attornies.< 

The  list  of  possible  impediments  might  be  greatly  enlarged, 
but  these  are  enough  for  a  sample :  enough  to  dissipate  the 
too  common  delusion  with  regard  to  the  smoothness  of  the 
course.  Any  man  may  supply  what  is  wanting  to  the  sketch 
by  referring  to  the  table  of  contents  in  any  book  of  practice  ; 
and  the  jurist  who  is  satisfied  with  a  sweeping  view  from  an 
eminence,  must  take  our  word  for  the  existence  of  difficulties 
which  he  has  not  descended  to  try.  But  we  shall  not  tax  his 
credulity  too  far :  it  is  our  intention  to  investigate  the  principal 
stages  of  a  suit,  to  specify  the  best  methods  of  shortening  them, 

*  So  fertile  a  sooice  of  inodentt  U  this,  in  Genntny,  that  when  a  party  tuei  in  a 
representative  character,  the  eetablithment  of  that  character  is  a  preliminary  and 
distinct  proceeding,  which  has  formed  the  substance  of  many  treatises.  Themis, 
torn.  ix.  275. 

3  This  topic  takes  up  100  pages  of  M.  Holveg's  work  on  Procedure.    Ibid. 
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and  fix  the  point  beyond  which  it  would  be  dangerwit  to 
innovate.  We  shall  fail  in  our  object,  if  we  are  not  aUe  to 
shew  that  regulations  as  complicated  as  we  may  find  it  neces- 
sary to  retain,  would  result  from  the  wants  of  society  and  grow 
up  in  the  course  of  things^  though  all  recognized  distinctionfl 
were  done  away  to-morrow.  Nor  will  this  sort  of  inquiry  be 
useless  to  the  student  who,  neglectful  of  theory,  despising 
speculators  and  wishing  only  to  learn  law  as  a  trade^  must 
have  the  cut  bono  qualities  of  all  subjects  explained  before  be 
condescends  to  discuss  them*  He  may  rest  assured  that  the 
asperities  of  Tidd  and  Archbold  are  softened  down,  instead  of 
being  aggravated,  by  occasional  digressions.  We  really  become 
better  acquainted  with  things  as  they  are  by  disputing  what  they 
ought  to  be ;  and  some  sort  of  interest  is  thus  given  to  points 
which  no  mortal  mind  could  grapple  with  efiectually  as  un- 
connected, unassociated  particulars.  A  man  gets  a  rule  by 
heart  more  easily  and  certainly  applies  it  better,  for  knowing 
the  reasonings  which  led  to  its  adoption  and  the  institutions 
and  customs  to  which  it  may  be  traced — for  having  viewed  it 
as  part  of  a  ^stem,  as  one  of  the  details  of  a  plan.  To  de- 
termine its  expediency  he  must  have  placed  it  in  all  possible 
lights,  searched  it  round  and  round,  and  racked  bis  ingenuity 
to  anticipate  all  modes  of  perversion ;  and  ia  not  he,  who  has 
done  this,  necessarily  an  abler  practitionOT,  considered  even  as 
a  case  lawyer,  than  one  whose  memory  is  unaided  by  prin- 
ciples, and  who,  when  an  index  has  supplied  him  a  pre- 
cedent, can  merely  state  the  strict  letter  of  the  law  ?  This 
may  do  very  well  when  the  current  of  decisions  has  been 
uniform,  when  the  circumstances  are  essentially  the  same,  and 
judicial  dicta  happen  to  harmonise ;  but  it  will  not  do,  when 
the  terms  are  vague  and  the  meaning  obscure,  when  the  spirit 
of  judgments  apparently  conflicting  is  to  be  extracted  and 
auUiorities  are  to  be  reconciled  by  ingenious  collation,  when  an 
artful  subterfuge  must  be  met  and  counteracted,  or  a  relaxation 
of  strict  form  be  called  for :  then  a  higher  order  of  intellect 
comes  into  play,  and  the  advantages  of  a  more  liberal  culti- 
vation are  seen  and  acknowledged.  These  remarks,  too,  de- 
rive additional  weight  from  the  changes  about  to  take  place. 
We  shall  therefore  go  on  referring  to  considerations  of  expe- 
diency, nay,  even  to  those  models  of  excellence  which  ardent 
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innovators  amuse  tbemselres  with  framing.  Some  people  may 
think  this,  also,  a  mere  waste  of  time ;  but  surely  a  plan  or 
sugge^on  may  serve  to  enlarge  our  views  and  stimulate  re- 
search, though  too  bold  and  wild  and  sweeping  to  adopt;  and 
considering  the  cramping  nature  of  practical  studies,  the  over- 
cautiousness  one  is  apt  to  acquire  from  dwelling  too  long 
upon  difficulties,  and  the  dispiriting  influence  of  an  atmosphere 
of  doubt,  it  may  sometimes  lie  well  to  freshen  our  feelings  and 
invigorate  our  thoughts  with  the  purer  air  and  brighter  skies 
of  a  freer  and  more  fancied  philosophy. 

And  upon  nearly  the  same  principle,  with  the  view  of  gain- 
ing in  comprehension  and  accuracy,  we  have  examined  with 
care  the  systems  of  foreigners  and  shall  briefly  state  the  re- 
sults. Nobody,  we  say  with  M.  Rey,  can  deny  the  utility  of 
this  mode  of  proceeding.  It  has  all  the  advantages  of  com- 
parative anatomy,  and  affords  occasion  for  a  crowd  of  reflec- 
tions, arising  from  ccmtrasts  and  analogies,  which  a  simple 
commentary  would  never  suggest. 

All  civiUzed  states,  therefore,  it  must  be  improving  to  con- 
template, and  most  particularly  France.  Not  only  do  her  so- 
cial relations  approximate  most  nearly  to  ours,  in  quality, 
number  and  complexity;  but  she  possessed  originally  the 
same  feudal  estabUshments  :  maintained  a  long  and  anxious 
struggle  against  the  very  corruptions  we  are  endeavour- 
ing to  remove ;  and,  in  the  hope  of  disenthralling  herself 
from  prejudice  for  ever,  has  undei^one  the  most  trying  ordeal 
through  which  a  country  can  pass.  So  that,  if  her  law  abuses 
are  identical  with  ours  or  even  if  there  is  a  strong  family 
likeness  between  them,  and  those  of  France  can  be  shewa  to 
have  baffled  the  most  unrelenting  hostility  and  even  grown 
and  multiplied  beneath  the  knife,  it  will  be  by  no  means  illo- 
gical to  infer  that  there  must  be  scmiething  more  than  meets 
the  eye  to  cause  such  a  maze  of  confusion.  At  least  we 
shall  see  the  expediency  of  varying  the  mode  of  attack  ;  and, 
on  the  other  hand,  if  forms  in  France  are  advantageously 
dispensed  with,  which  custom  has  taught  us  to  venerate  (and 
this  will  frequently  occur),  we  shall  be  provided  with  the 
best  possible  arguments  against  the  ultras  of  an  opposite  de- 
scription. 
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We  have  just  said  that  a  valuable  moral  is  deducible  from 
the  history  of  French  Procedure ;  yet  we  must  content  our- 
selves with  a  rough  outline  of  its  primitive  state  and  a  rapid 
sketch  of  its  successive  mutations.    The  recondite  lore  so 
well  employed  by  M.  Meyer  may  remain  a  dead  letter  to  us ; 
indeed,   the  judicial  systems   (if  they  merit  the  term)  of 
all  feudal  states  were  so  nearly  alike,  that  our  preceding  re- 
marks on  such  systems  in  general  will  be  found  to  include  the 
early  judicature  of  France.    Procedure,  properly  so  called,  can 
scarce  be  said  to  have  existed  till  the  establishment  of  courts 
filled  by  men  exclusively  devoted  to  law ;   not  in  England 
for  instance,  till  the  Common  Pleas  was  fixed ;  nor,  in  France, 
till  the  institution  of  parliaments.    Then,  for  the  first  time, 
more  artificial  modes  of  inquiry  were  pursued :   pleaders  of 
causes  began  to  congregate;  and  jurisprudence  beoeone  a  pro- 
fession for  which  a  due  proportion  of  learning  was  required. 
But  learning  at  that  time  was  miserably  corrupt  and  for  the 
most  part  confined* to  the  clergy ;  who  poured  into  the  new 
tribunals  by  shoals  ;  monopolised  the  conduct  of  causes  and 
not  unfrequently  the  judgment  seat ;  excluded  the  vernacular 
tongue  for  a  miserable  jaj^on  invented  by  themselves ;  refined 
and  cavilled,  distinguished  and  complicated,  till  the  rudeness 
of  the  former  period  was  completely  overlaid  with  metaphy^ 
sical  subtleties,  and  sense  and  reason  lay  buried  in  the  mas& 
The  clergy,  we  say,  enjoy  the  credit  of  this,  and  rather  too 
exclusively.^    They  may  have  had  the  civil  and  common  law 
to  themselves  and  made  a  bad  use  of  their  privileges ;  but 
scholastic  reasoning  was  the  vice  of  the  times  and  pervaded 
each  class  of  society.     Love,  law  and  physic  were  equally  re- 
fined upon ;  men  pleaded  for  hearts  as  they  pleaded  for  da- 
mages ;  and  administered  medicine  and  justice  alike ;  with 
an  exact  attention  to  petty  observances  and  the  preliminary 
rehearsal  of  some  canonised  absurdity.      Churchmen  have 
had  enough  to  answer  for  in  their  own  line ;  and  it  is  going 
rather  too  far  to  charge  them  with  peculiar  and  interested  de- 
signs upon  law,  at  a  time,  when  long  treatises  were  written 
to  decide  how  many  angels  could  dance  on  the  point  of  a 

'  both  Uey  and  Meyer  attack  the  clergy  for  it. 
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fieedle  without  joatling :  which  was  the  greatest  in  the  eye  of 
God,  a  possible  man  or  an  actually  existing  fly, —  with  other 
points  of  idmilar  importance  :  when  ladies  sat  day  after  day,  in 
solemn  conclave,  to  solve  such  momentous  questions  as, — ^whe- 
ther a  lady,  who  had  pledged  herself  to  favour  an  admirer  when 
a  prior  love-affair  should  chance  to  determine,  was  bound  to 
act  upon  her  pledge  immediately  on  her  marriage  with  the 
gentleman  entitled  to  precedence  ;  it  being  argued  that  love 
must  necessarily  cease  on  possession.* 

Be  this,  however,  as  it  may ;  whether  the  times  corrupted  the 
clergy  or  the  clergy  the  times,  a  rich  legacy  of  fraud  was  be- 
queathed to  posterity,  which  posterity  has  tried  in  vain  to  re- 
nounce. At  this  very  hour  the  lai^r  part  of  Europe  is  suffering 
from  the  bad  logic  and  bad  taste  of  Uie  middle  ages,  and  only 
shaking  off*  the  effects  by  degrees.  Even  France,  as  we  shall 
presently  see,  still  feels  their  influence,  after  sacrificing  the 
peace  of  a  generation  to  clear  away  the  corruptions  of  antiquity. 
Nor  is  the  final  effort  all :  law-abuses  in  France  have  been 
formally  combated  again  and  again  ;  and  reforming  ordi- 
nances are  the  most  instructive  and  only  interesting  means 
of  tracing  the  changes  we  are  anxious  to  mark. 

The  first  land-mark  of  this  sort  is  an  ordinance  in  13i3, 
from  which  it  appears  that  delay  and  prolixity  had  even  in 
that  rude  age  attained  to  a  formidable  height  and  that  much 
inconvenience  had  resulted  f(om  the  formal  division  of  actions, 
which  accordingly  was  thereby  prohibited.  That  this  ordi- 
nance failed  as  to  its  principal  ol]jects  is  evident  from  the  two 
next,  (of  1367  and  1391.)  With  regard,  however,  to  the  formal 
division  of  actions,  the  law  of  1363  was  completely  effective, 

*  And  80  held  by  the  Court  after  talung  the  opmions  of  the  most  experienced  fi^ 
practitioners.  The  case  is  /uUy  reported  in  the  second  volume  of  "  Extraiu  du  Trou- 
badourt,  par  M.  Rejftumard"  who  gives  a  full  account  of  the  Cours  d'Amour.  It  is 
singular  that  the  Code  d*Amour  has  been  overlooked  by  the  writers  against  Codifiea- 
tion,  for  whom  it  is  strictly  in  point.  It  consisted*  at  first,  of  31  articles,  in  so  con- 
cise a  form  that  it  was  traditionally  said  to  have  been  discovered  round  the  neck  of  a 
dove  by  a  knight  errant  in  search  of  adventures,  and  by  him  conveyed  to  his  ladye- 
love.  The  discovery  of  the  institutes  at  Amalfi  scarce  produced  a  greater  sensa* 
tion  ;  nor  were  the  Institutes  themselves  more  overlaid  with  commentary.  Under 
the  inftuence  of  female  ingenuity,  the  compendious  code  soon  became  a  voluminous 
system  and  went  out  of  faishion  on  account  of  its  unwieldiness  ;  or,  it  may  be,  be- 
cause the  ladies  found  other  modes  of  amusing  themselves.  Specimens  of  the 
school-logic  may  be  seen  in  Martinus  Scriblcrus. 
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as  we  hear  no  more  of  this  in  subsequent  enactments.^  The 
next  we  meet  with  are  those  of  1464  and  1457,  the  first  of 
which,  though  not  mentioned  by  M.  Rey,  is  remarkable  for  the 
reason  assigned  in  the  preamble ;  "  for  otherwise,  by  reason 
of  the  length  of  the  pleadings,  causes  will  become  immortal/' 
By  the  other,  the  redaction  of  all  the  customs  of  the  kingdom 
was  ordered  and  a  body  of  general  rules  prescribed.  This, 
too,  comprised  many  provisions  against  the  length  and  com- 
plication of  proceedings.  About  a  century  after  (1663), 
Charles  the  9th  passed  a  somewhat  similar  law,  the  preamble 
of  which  recites  the  total  failure  of  all  former  attempts.  Ac- 
cordingly recourse  was  had  to  a  most  singular  expedioit, 
which  has  been  hinted  at  occasionally  by  more  modem  re- 
formers :  no  one  was  allowed  to  bring  an  action  without 
first  depositing  a  certain  sum,  to  be  forfeited  if  the  action 
failed.  How  long  or  with  what  degree  of  vigour  this  regula- 
tion was  enforced  we  are  unable  to  declare :  we  only  know 
that  the  evils  of  litigation  were  unabated  at  the  expiration  of 
another  century,  when  the  ministers*  of  Louis  the  14th  ap- 
plied themselves  in  earnest  to  the  work.  The  Ordinance  of 
1667,  which,  with  the  commentary  of  Jousse,  formed  the 
Fi;^nch  code  of  procedure  till  the  revolution,  is  said  to  be 
remarkable  for  conciseness  and  perspicuity  and  to  manifest 
throughout  the  best  intentions  in  the  framers.  Voluminous 
as  it  is,  there  is  scarce  a  title  which  does  not  abolish  some 
means  of  procrastination  or  instrument  of  chicanery ;  and  a 
perusal,  says  M.  Rey,  leads  to  the  conclusion  that  the  abuses 
of  practice  had  been  augmented  to  a  degree  literally  incon- 
ceivable. *'  Unhappily  they  could  not  correct  every  thing ; 
but  to  the  honour  of  these  legislators,  it  must  be  owned,  that 
whilst  preserving  the  foundations  of  a  corrupt  system,  they 
could  not  do  more  in  the  way  of  partial  amelioration."'  Yet 
these  wholesome  provisions  were  as  nugatory  as  the  rest,  and 
subsequent  abuses  became  so  intolerable  that  in  1763  even  the 
advocates  and  procureurs  petitioned  against  them.  Begging 
our  reader^  to  remember  that  these  attempts  at  reform  will 

I  The  division  alluded  to  is  such  as  into  trespass,  assumpsit,  covenant,  &c.    It 
is  now  unknown  except  in  the  common  law  courts  of  England. 
'  Lamoignon  was  the  principal  agent. 
*  Vol.  i.  250. 
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probably  be  useful  in  the  argument,  we  come  at  last  to  the 
Revolution. 

Hitherto  we  have  been  noting  the  fruitless  efforts  of  regular 
govemmentSy  the  timid  remodellings  of  men  who  might  be  sus- 
pected of  an  attachment  to  things  established,  inimical  to  a 
liberal  reform.    Thus  we  find  M.  Rey  constantly  throwing  in 
a  few  grains  of  suspiciouy  and  attributing  the  failure  of  the 
various  schemes  enumerated  above  to  the  limited  notions  of 
the  projectors.     According  to  him,  abuses  cannot  be  de- 
stroyed without  a  revolution,  not  merely  in  institutions  and 
forms,  but  in  the  ideas  of  those  who  conduct  the  change. 
Here  then  we  have  what  he  wants.    Professions  abolished  : 
tribunals  destroyed :  forms  trampled  on :  prescriptive  rights 
despised :  a.  thorough  sifting  of  long  cherished  opinions :  a 
fair  field  of  trial  for  the  wildest  schemes  :  a  public  unfettered 
by  prejudice ;  and  a  legislature  scouting  the  very  mention  of 
the  past    The  project  brought  forward  by  Cambaceres  in  1 793, 
was  rejected  "  as  corUaining  laws  which  had  formerly  existed'' ;  ^ 
a  sufficient  proof  of  that  regeneration  of  mind  which  is  deemed 
essential  to  national  improvement.    And  in  mentioning  this, 
we  are  not  confounding  periods  so  essentially  distinguishable 
as  those  of  the  National  Assembly  and  the  Republic,  and 
those  of  Napoleon.    We  know  and  feel  the  difference ;  but 
we  have  taken  up  the  procedure  of  France  with  the  hope  of 
illustrating  every  kind  of  amendment  which  the  wit  of  man 
can  contrive.    Every  description  of  innovator  has  had  a  turn  at 
it,  and  tried  and  tried  in  vain.    The  limited  su^estions  of  the 
interested  practitioner,  the  matured  schemes  of  the  moderate 
and  well-meaning  statesman,  the  wild  invectives  and  unmiti- 
gated condemnation  of  the  leveller,  have  all  been  heard,  have 
all  been  acted  on  ;  and  we  wish  our  readers  to  have  the  bene- 
fit of  each.    That  certainly  is  the  best  way  of  satisfying  all  par- 
ties ;  and  if  the  root-and-branch  men  of  the  present  day  object 
to  being  confounded  with  the  French  agitators,  we  admit 
the  appeal  so  far  as  motive  is  concerned,  but  not  as  it  bears 
on  the  argument     It  must  be  borne  in  mind  that  great  radi- 
cal changes  invariably  create  or  are  preceded  by  confusion  ; 
and  we  cannot  give  up  the  induction   from  consequences. 

^  Reddie'tLetter,p.34. 
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Yet  we  are  not  driven  to  this  style  of  retort :  for  instatice, 
we  may  confidently  mention  the  suppression  of  advocates  and 
attomies  (procureurs)  in  1793,  as  an  experiment  fairly  tried 
and  notoriously  unsuccessful,  and  challenge  any  man  to  show 
cause  for  supposing  that  the  result  would  probaUy  be  diff!^. 
ent  under  a  more  settled  condition  of  affairs. 

'*  How  can  men  continue  to  deceive  themselves  after  the  late 
experiment  ?  Did  we  not  suppress  all  pleaders  and  process 
in  a  mania  for  perfection  ?  What  was  the  result  ?  Profes- 
sional assistance  was  not  the  less  in  request,  since  the  idle 
and  stupid  will  always  be  dependant  on  the  industrious  and 
clever :  the  name  of  advocate  and  procureur  was  dropped,  but 
they  continued  their  business  as  agents  ;  the  only  consequence 
was,  that  all  regular  proceedings  being  suppressed  and  the 
practitioner  no  longer  entitled  to  a  fixed  remuneration,  he 
contrived  to  pay  himself,  even  before  investigating  the  matter, 
much  more  than  formerly,  and  justice  was  never  so  dear."* 

Such  was  the  result  of  one  act  of  enUghtenment,  and  the 
cotemporary  one  was  equally  unfortunate.  The  anct^t  form 
of  pleading  being  proscribed,  the  complainant  was  to  give  in 
a  simple  memorial,  to  be  answered  veri>ally  or  by  a  memorial 
equally  simple.  By  merely  enjoining  simplicity,  the  French 
legislature  seemed  to  suppose  they  had  diffused  a  taste  for  it, 
and  effectually  excluded  prolixity.  These  astute  propounders 
of  principle  forgot  that  no  guilt  nor  folly  would  remain  upon 
earth,  were  laws  in  their  spirit  obeyed  ;  and  that,  in  prohibiting 
superfluity  of  statement,  they  merely  embodied  in  words  what 
the  corruptest  system  must  always  imply.  The  regulation  of 
course  did  no  good  ;  the  memorials  were  generally  crammed 
full  of  long  roundabout  details,  which,  for  want  of  roles  to 
refer  to,  it  was  more  difficult  to  check  than  before.^ 

These  instances  may  suffice  for  the  zealots  of  change.  The 
example  of  the  Code  is  commended  to  the  attention  of  a  more 
enlightened  but  still  too  eager  set :  to  those  who  think  that  if 
the  commissioners,  now  at  work  on  their  Report,  were  en^ 

*  TrielhaTd,  Expose  des  Motifs. 

*  **  Now  what  was  to  hmder  the  pleaders  or  their  agents  from  carrying  into  tfi< 
memoires  all  the  vices  of  the  old  requites  ?**  Key,  vol.  i.  283..  In  Spain,  pleadings 
aie,  by  law,  restricted  to  one  statement  on  each  side :  in  practice,  they  are  both 
many  and  prolix.    Key,  vol.  ii.  311. 
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dowed  with  full  powers  and  comprehensive  understandings, 
they  might  banish  pettifogging  and  procrastination  from  the 
courts.  Let  such  reflect  on  the  announcements  and  high 
hopes  of  Napoleon's  delegates,  and  perhaps  they  may  mode- 
rate thar  own. 

The  Code  de  Procedure  Civil  was  submitted  to  six  of  the 
best  jurists  of  France,  who  had  each  a  part  to  explain  and 
justify  to  the  Assembly. 

"  His  Majesty,"  says  one  of  these,  (Treilhard),  "  has  given 
us  in  trust  to  lay  before  you  to-day,  the  two  first  books  of  the 
first  part  of  the  Code  of  Procedure.  Let  not  the  name  recall 
to  you  the  melancholy  image  of  those  antiquated  forms  which 
too  often  stifled  justice  and  ruined  the  suitor.  From  the  depth 
of  your  deliberations  has  arisen  a  code  which  has  attained  al- 
ready the  approval  of  nations,  an  undoubted  presage  of  the 
respect  of  posterity.  Thanks  to  the  law  we  offer  you,  you 
will  have  throughout  and  in  all  circumstances  unvarying  rules 
and  uniform  procedure.  No  man,  little  as  he  may  know  of 
the  matter,  can  fail  of  being  convinced  that  every  source  of 
abuse  is  removed." 

"  In  short,"  says  another  (GJalli),  "  it  is  the  duty  of  a  good 
legislator  to  anticipate  evil.  This  has  been  done.  Yes,  gen- 
tlemen, I  gtfdrantee  you  a  body  of  provisions,  clear,  simple, 
devoid  of  verbiage.  Unjustifiable  imputations  have  been 
thrown  out  against  us,  but  a  short  time,  a  little  experience, 
will  shame  them." 

The  rest  employ  the  same  tone,  and  concur  in  considering 
their  labours  beyond  the  reach  of  perversion.  Nor  did  they 
stand  alone  in  this  infatuation.  The  mass  of  their  brethren 
were  equally  deceived,  and  began  to  think  their  profession  a 
sinecure  or  sure  at  least  to  be  shorn  of  its  beams.  **  You  may 
throw  away  your  books,"  said  a  celebrated  Kving  poet  to  a  Tem- 
ple student  in  1793,  "  Godwin's  Political  Justice  has  super- 
seded them  all."*  "  We  may  throw  away  ours,"  said  the  lawyers 
in  France,  in  1807  :  •*  we  shall  no  longer  rank  as  a  learned  pro- 
fession, unless  *  de  passer  pour  savans,'  we  take  up  the  Roman 
law."  Twenty  years  of  experience,  adds  the  writer  who  de- 
scribes this  state  of  delusion,  and  twenty  volumes  of  decisions, 

*  Hazlht's  Spirits  of  the  Age — Godwin. 
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have  proved  the  fallacy  of  these  expectations  f  and«  as  far 
as  the  Code  of  Procedure  is  concerned,  we  believe  the  fallacy 
was  proved  in  a  twentieth  part  of  the  time.  De  la  Porte's 
treatise*  was  quite  enough  for  the  purpose,  but  of  that  anon. 
Let  us  first  do  justice  to  the  framers,  and  give  the  outline  of 
their  work. 

With  the  exception  of  their  unaccountaUe  confidence  and 
a  little  occasional  flummery  addressed  to  the  Emperor,  their 
reports  (Exposes-des  Motifs)  reflect  the  highest  cndit  on  the 
delegates.  Sound  sense,  varied  experience,  liberal  views,  an 
earnest  spirit  of  conciUation  and  a  perfect  acquaintance  with 
the  causes,  as  well  adventitious  as  inherent,  of  the  confusion 
they  were  called  on  to  remedy,  are  discoverable  in  every  page ; 
and  yet  these  able  and  enlightened  men  had  the  folly  and 
assurance  to  announce  to  their  countrym^i  that  henceforth 
they  had  nothing  to  fear.  A  wise  prophet  will  never  foretdl 
the  happening  of  any  thing  in  his  own  time,  nor  expose  him- 
self to  the  detection  of  contemporaries.  The  jurists  in  ques- 
tion had  neither  qualms  nor  apprehensions ;  they  put  their 
names  to  a  statement  which  a  month  might  refute ;  they  blew 
up  a  bubble  which  must  burst  at  a  touch  ;  they  set  prolmbility 
at  defiance  and  trifled  with  truth,  though  inquiry  v?as  sure 
and  the  crisis  at  hand.  So  glaring  a  want  of  foresight  is  only 
explicable  on  the  supposition  that  they  put  their  trust  in  the 
tried  tact  of  the  Emperor  in  making  professions  pass  current 
for  deeds  and  bulletins  stand  good  for  successes.  Their 
bombast  is  certainly  in  broad  contrast  with  all  the  rest  of 
the  reports,  which  we  have  said  already,  are  marked  by 
merits  of  the  highest  order.  They  state,  too,  their  mode  erf* 
selecting,  and  the  sources  from  which  they  drew  their  mate- 
rials ;  among  which,  ordinances,  royal  edicts,  local  statutes, 
customs  and  text  books,  are  enumerated.  All,  we  are  assured, 
have  been  consulted :  '*  experience  has  been  regarded  non  en 
maitre  qm  commende  nuds  en  guide  qui  edmre:  and  if  im- 
portant changes  have  been  made  in  some  parts,  they  have 
been  led  to  by  acknowledged  defects  or  required  by  the  ob^ 
vious  necessity  of  making  the  new  practice  correspond  with 
the  provisions  of  the  Code  Civil."  ' 

>  Themii,  torn.  8.  p.  25.    Paike's  Contre  Projet,  Pref.  12. 
'  Commentaire  tor  le  Code  de  Proc.  Civ*   Parif,  1607. 
*  Eipotd,  par  M.  Berlier. 
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Sach  being  the  spirit  and  plan  of  the  operators^  no  work 
could  be  executed  under  happier  auspices  ;  and  despite  the 
protests  of  those  (M.  Rey  for  one)  who  are  pleased  to  talk  of 
it  as  a  narrow-minded  production  and  refuse  to  abide  by  the 
results  of  the  experiment^  we  shall  make  bold  to  mention  a 
few  prominent  details,  not  merely  as  models  to  imitate^  but 
what  is  more,  as  examples  to  refute  with.  And  a  short  sketch 
of  a  French  suit  can  hardly  fail  to  interest  on  the  eve  of  a 
legislative  investigation  of  procedure. 

The  indi^nsable  preliminary,  then,  except  in  some  few 
cases,  is  the  appearance  of  the  parties  in  the  bureau  de  cotmlia" 
tionA  In  other  words,  the  defendant,  unless  he  appears  of 
his  own  accord,  is  formally  summoned  before  a  juge  de  paix, 
whose  duty  it  is  to  endeavour  to  effect  a  compromise.  The 
time  allowed  for  appearance  must  be  three  days  at  least  from 
the  service  of  the  summons :  the  parties  must  appear  in  per- 
son, or,  if  that  be  impracticable,  by  deputy.  Default  in 
either  party  subjects  him  to  a  fine  of  10  francs :  and  a  plain- 
tiff, making  default,  is  precluded  from  any  further  prosecution 
of  his  claim.  The  cost  of  the  summons  is  3fr.  90  cents.  If 
the  parties  agree,  a  formal  convention  is  drawn  up,  specifying 
the  terms ;  if  they  do  not,  a  process-verbal  of  non-conciliation 
is  made  out,  and  the  plaintiff  is  at  liberty  to  proceed  in  a 
court  of  first  instance. 

The  regular  action  is  begun  by  a  process,  a  precedent  of  which 
is  given  in  our  appendix.*  This  process  or  writ  {assignation) 
must  be  regularly  dated,  and  specify  the  names,  profession  and 
domicile'  of  the  demandant :  the  appointment  of  his  avoue ;  the 
names,  residence  and  immatricuk  of  the  officer  (huissier)  serv- 
ing it ;  the  names  and  residence  of  the  defendant,  and  adescrip- 
tion  of  the  person  with  whom  (in  default,  it  is  supposed,  of 
personal  service)  the  process  is  left ;  the  object  of  the  demand ; 
a  summary  statement  of  the  grounds;  mention  of  the  tri- 
bunal having  jurisdiction  of  the  case,  and  the  time  allowed 
for  appearance ;  all  under  pain  of  nullity.  In  personal  ac- 
tions, the  defendant  must  be  summoned  before  the  tribunal 

'  For  the  origin  of  this  tribunal,  see  our  2nd  Number,  p.  194. 
'  See  Appendix  to  this  article,  No.  I. 

'  The  term  '  domicile'  we  cannot  accurately  define  in  a  sentence  or  two,  but  see 
post,  p.  468,  489. 
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of  his  domicile;  if  he  has  none,  before  the  tribunal  of  his 
residence  ;>  if  there  ^are  many  defendants,  they  may  be 
summoned  before  the  tribunal  of  the  domicile  of  either,  at 
the  election  of  the  plaintiff:  in  actions  of  a  mixed  nature, 
before  the  judge  of  the  place,  or  the  judge  of  the  domicile 
of  the  defendant.  Real  actions  are  local;  and  the  cases 
of  partnership,  succession,  guarantee,  &c.  are  also  provided 
for  in  the  code.  The  regular  time  for  appearance  is  eight 
days ;  but  it  may  be  shortened  at  the  discretion  of  the  court, 
and,  on  special  application,  is  generally  reduced  to  three. 
On  the  oUier  hand,  the  time  is  enlarged  according  to  the 
distance,  an  additional  day  being  allowed  for  every  three 
myriameters.*  The  days  of  service  and  expiration  of  the 
summons  are  both  declared  exclusive  in  all  cases.  If  the 
demand  is  resisted,  the  defendant  delivers  the  copy  of  the 
process  with  which  he  has  been  served  to  an  avou^,  who 
ought  to  take  a  regular  warrant  to  defend,  but,  like  the  English 
attorney,  most  commonly  neglects  to  do  so.  When  the  de- 
fendant has  appointed  his  avou6,'  the  plaintiff's  is  formally 
apprized  of  the  appointment  within  the  time  prescribed  ;^  and, 
within  a  certain  time  after,  the  plaintiff  puts  in  a  detailed 
statement  of  his  claim  {placet).^  This  is  delivered  to  the 
clerk  of  the  court,  by  whom  it  is  inscribed  on  the  roll  or 
docketed.  When  a  certain  number  have  been  so  inscribed, 
the  roll  is  carried  to  the  president,  who  distributes  them  as  he 
thinks  best  to  the  different  sections  or  chambers  of  the  tri- 
bunal.   This  distribution  is  made  public  by  a  bulletin. 

The  cause  being  thus  assigned  to  a  particular  chamber,  the 
plaintiff's  statement  is  withdrawn,  and  the  cause  is  continued 
to  a  hearing  by  a  communication  (acte)  from  avou6  to  avoue/ 
On  the  day  named  for  the  first  hearing,  the  placet  must  be  de- 
livered to  the  clerk  of  the  chamber,  or,  as  is  more  common,  left 
at  the  office  of  a  functionary,  whose  name  we  despair  of  trans- 
lating (Thuissier  audiencer  de  service)^  and  on  the  opening  of 

»  Code  de  Proc.  Civ.  liv.  2.  tit.  2. 

*  A  myriaroeter  is  about  two  leagues. 

'  Ce  qui  se  fera  par  acte  signifi6  d'avou^  a  avou6.  Code  de  Proc.  Civ.  liv.  2. 
tit.  3.  The  term  acte  is  of  constant  application.  It  means,  we  believe,  a  communi- 
cation or  instrument  in  writing. 

«  Append.  2.  *  Append.  3.  «  Append.  4. 
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the  court,  an  officer  of  the  same  species  proclaims  aloud  the 
placets  that  have  been  entered. 

To  continue  our  sketch,  we  must  suppose  un  placet  nouveau, 
(that  is  to  say,  a  claim  brought  to  an  audience  for  the  first 
time)  called  on.  Before  the  defendant  is  required  to  answer 
the  complaint,  he  is  entitled  to  take  certain  preliminary  steps 
(poser  des  exceptions^  one  of  the  most  common  of  which  is  to 
demand  access  to  writings  aflfecting  the  case,  in  his  adversary's 
hands,^  At  this  stage,  too,  the  plaintiff  is  entitled  to  the  same 
privilege.  If  the  demand  is  admitted  by  the  court,  the  party 
against  whom  it  is  made  is  allowed  eight  days  to  comply  with 
it;  after  which  the  placet  is  called  on  anew,  and  the  defendant 
is  bound  to  plead  to  the  merits  {poser  quaUtis  aufond).^  If 
he  pleads  in  such  a  manner  as  to  bring  the  cause  to  an  issue, 
either  by  directly  denying  the  plaintiff's  claim  or  by  stating 
sufficient  matter  in  avoidance,  the  cause  is  once  more  put  upon 
the  roll  and  comes  to  trial  in  rotation.  If  he  does  not  ap- 
pear, or  puts  in  an  insufficient  plea,  judgment  may  be  ob- 
tained against  him ;  and  the  chamber  may  also  dismiss  the 
plaintiff's  claim  for  insufficiency. 

Indeed,  the  only  object  of  these  preliminary  hearings  seems 
to  be  the  ascertaining  at  the  outset  that  the  plaintiff  has  a  good 
prim&  facie  case,  and  that  the  defendant  has  apparently  good 
grounds  for  contesting  it ;  for  we  shall  presently  see  that  the 
preparatory  pleadings  are  by  no  means  at  an  end  when  the 
cause  is  inrolled  for  trial,  as  just  mentioned.  In  the  English 
system,  it  is  supposed  the  insufficient  statements  are  satis- 
torily  provided  against  by  the  right  enjoyed  by  the  parties  of 
calling  for  the  opinion  of  the  court  on  the  legal  effect  of  any 
pleading  which  either  may  deem  insufficient  (technically  speak- 
ing, of  demurring) :  the  judge  hearing  nothing  of  the  cause 
till  the  preliminary  allegations  are  at  an  end,  nor  ever  inter- 
vening *'  nisi  dignus  vindice  nodus."  In  the  French,  on  the 
contrary,  almost  every  step  is  investigated  by  the  court  before 
another  can  be  taken,  and  audiences  and  attendances  are  con- 
sequently very  numerous.  The  reader,  however,  will  be  care- 
ful not  to  confound  their  plan  with  oral  pleading,  as,  to  the 
best  of  our  belief,  every  communication,  whether  from  avoue 
to  avoue,  or  from  avoue  or  party  to  the  court,  is  made  in  writing. 

>  Append.  6,  other  exceptions  are  of  the  nature  of  dilatoi-y  pleas.         ^  Append.  6. 

1  I  2 
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Contradictory  allegations  having  been  made  at  the  preceding 
hearing  or  hearings,  and  the  cause  having  been  enrolled  as 
described,  we  come  to  what  the  French  lawyers  call  instruction^- 
a  term  which  includes  all  proceedings  having  for  their  ob- 
ject to  inform  the  court  of  the  circumstances  of  the  cause. 
The  plaintiff  has  already  made  his  statement  sufficiently  at 
large :  it  is  now  for  the  defendant  to  deliver  his  requite  or 
formal  answer.^  He  is  not,  however,  obliged  to  do  so :  he 
may  suffer  the  cause  to  go  to  trial  without  further  instruction 
on  his  part  than  his  allegations  at  the  preliminary  audiences. 
When  the  requite  has  been  delivered  and  engrossed^  theavou^ 
of  the  plaintiff  receives  a  copy,  and  may,  if  he  pleases,  reply 
to  it  in  writing ;  but  he  is  not  compellable  to  do  this.  It 
seems,  too,  that  although  but  one.r^ular  defence  is  admissible, 
the  defendant  may  make  additional  statements,  if  necessary, 
in  the  course  of  a  cause ;  but  no  pleadings  are  allowed  in^tax- 
ation,  except  the  demand,  defence,  and  reply .^ 

The  precise  time  allotted  for  these  several  stages,  and  the 
average  delay  occasioned  by  them,  it  is  by  no  means  easy  to 
learn.  According  to  the  Code  (liv.  2.  tit.  3.)  the  avou6  must 
be  appointed  within  the  time  allowed  for  appearance  (eight 
days) ;  and,  within  fifteen  days  from  that  appointment,  the 
defendant  must  put  in  his  defence,  signed  by  the  avoue ;  in 
default  of  which  the  plaintiff  may  proceed  to  a  hearing  by 
a  simple  communication  from  avou6  to  avou6.  Within 
eight  days  after  the  plea  the  plaintiff  must  reply,  if  he  elects 
so  to  do ;  on  the  expiration  of  which  the  most  diligent  party 
(this  is  a  literal  translation)  may  carry  the  cause  to  a  hear- 
ing by  a  similar  communication  or  act;  only  one  such  act  for 
each  party  being  allowed  in  taxation.  We  incline  to  think, 
however,  that  these  provisions  are  not  strictly  observed.  Thus, 
after  the  plaintiff's  statement  has  been  given  in  and  the  cause 
distiibuted,  a  list  is  stuck  up  in  the  court  and  a  cause  must 
be  published  in  it  eight  days  at  least  before  it  is  called  on. 
On  the  day  of  call,  only  a  limited  number  are  got  through ; 
and  we  are  told  that  it  is  very  raie  for  the  pleading  to  take 
place  upon  the  first  call  after  enrollment.'    *^  If  the  parties 

'  See  the  form,  Appendix,  7. 

'  Liv.  2.  tit.  3.    11  suit  de  la  que  rien  n'emp^he  les  parties  de  faire  et  de  signifier 
d'autres^ritures,  mais  c'est  a  leur  frais  etsans  repetition. —  De  la  Porte,  voL  i.  96. 
3  latroductiou,  p.  54. 
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are  ready  to  plead/'  says  the  same  authority,  "  when  the  cause 
is  proclaimed,  it  is  proceeded  with ;"  *  from  which  we  infer, 
that  readiness  is  not  compulsory.  But  the  delay,  for  the  most 
part,  must  be  by  consent,  for  it  is  a  rule  that,  at  any  stage, 
either  party  may  go  on  in  default  of  the  other.  This  may 
prevent  dilatoriness,  but  it  cannot  exclude  the  mischief  of 
incidental  applications,  as  we  shall  presently  have  to  show.' 

Neither  is  it  easy  to  discover  what  degree  of  accuracy 
and  preciseness  is  required  in  the  pleadings.  We  find  it  laid 
down  that  **  procedure  has  its  style,  which  can  only  be  caught 
in  the  office  of  an  avou^ ;"'  ^&in,  that  '^  great  penetration 
is  required  to  seize  the  points  of  a  process,  and  consummate 
experience  pour  bien  libeller  (c'est-a-dire)  motiver  des  con- 
clusions :  on  conclusions,  well  or  ill  taken,  the  event  most  com* 
monly  depending,"*  Yet  French  pleading  is  not  perplexed 
by^a  formal  division  of  actions,  nor  tied  down  to  a  strict  logic 
like  ours.  Being  intended  for  the  information  of  a  tribunal 
which  decides  both  law  and  fact  (for  jury  trial  is  unknown  in 
civil  cases),  it  bears  a  close  analogy  to  our  equitable  system, 
and  is  probably  modelled  on  somewhat  similar  principles  and 
checked  in  like  manner  by  the  exercise  of  a  discretionary  au- 
thority. Bills  and  answers,  original  and  supplemental,  come 
much  nearer  to  the  mode  we  have  particularised  than  the  self- 
acting  system  of  our  common  law  courts. 

The  parallel,  moreover,  may  be  extended  to  the  mode  of 
taking  evidence  and  collecting  other  necessary  information. 
The  facts  which  a  party  wishes  to  prove  must  be  set  out  by 
a  simple  act  or  instrument.^  By  a  simple  act,  also,  they  must 
be  denied  or  admitted  within  three  days ;  otherwise  they 
will  be  considered  as  confessed.  If  the  facts  thus  alleged  are 
material  and  issue  is  taken  on  them,  the  court  orders  an 
inquest  (enquete)  and  names  a  judge-commissioner  to  take  it ; 
which  the  court  may  also  do  for  its  own  instruction,  in  cases 
not  expressly  prohibited  by  the  Code.    The  order  must  specify 

*  Introd.  p.  56.  But  at  p.  46,  note,  it  is  said,  "  Le  demandeur  doit  toujourt  itre 
pret  a  plaider.** 

^  Sec  the  quotations,  post,  p.  499.  *  Introd.  p.  34.  note. 

*  Kepertoire  de  Jurisprudence. 

»  Far  un  simple  acte  de  conclusion,  sans  Ventures  ni  requete. — Liv.  2.  tit.  12. 
*'  Sans  icritures**  is  never  to  be  taken  literally ;  and  when  instruction  par  Scrit  is 
enjoined,  it  merely  means  more  ample  instruction  in  writing.  Ignorance  of  this  dis- 
tinction has  led  English  writers  into  singular  mistakes. 
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the  facts  to  be  proved,  and  the  judge  before  whom.  If  a 
witness  resides  at  a  distance,  the  appointment  of  the  examining 
judge  may  be  intrusted  to  a  tribunal  in  the  neighbourhood :  if 
ihe  inquiry  is  to  take  place  where  the  order  was  made  or  within 
three  myriametres,  it  shall  be  begun  within  eight  days  after 
notice  to  the  avou6  ;  if  at  a  greater  distance,  the  time  is  fixed 
by  the  court  The  inquest  is  formally  opened  by  the  examining 
judge's  fixing  the  day  or  days  for  the  appearance  of  the  wit- 
ness or  witnesses,  who  are  to  have  a  day's  notice  for  every 
three  myriametres  of  distance.  Each  is  entitled  to  a  copy 
of  BO  much  of  the  decrees  as  relates  to  the  disputed  facts 
and  a  copy  of  the  examining  judge's  order  for  their  appearance. 
The  party  is  entitled  to  three  days'  notice,  and  a  list  of  the 
witnesses  against  him,  with  their  respective  professions  or  cr.U- 
ings  and  places  of  residence.  The  witnesses  must  be  beard  se* 
parately,  and  are  examined  on  interrogatories  prepared  before- 
hand by  the  party  requiring  their  testimony  or  his  ayou6 ;  die 
answers  are  written  dovm  and  read  over  to  the  witnesses,  who 
may  alter  or  modify  their  answers.  The  judge  may  put  such 
questions  as  he  pleases,  but  a  party  is  in  no  case  allowed  to 
do  so :  like  an  English  counsel  who  has  closed  his  case,  he 
most  put  his  questions  through  the  medium  of  the  judge.  A 
witness  must  give  his  testimony  viv&  voce,  and  is  not  allowed 
to  read  his  statement.  Most  of  these  regulations  must  be 
observed  under  the  penalty  of  nullity ;  but  the  nullification  of 
a  witness's  evidence  does  not  nullify  the  inquest ;  and,  if  ren- 
dered nugatory  by  negligence,  or  misconduct  on  the  part  of  the 
examining  judge,  the  inquest  may  be  recommenced  at  his 
expense ;  if  on  the  part  of  the  avou^,  he  is  answerable  in  da- 
mages, though  the  examination  cannot  be  repeated.  The  rules 
of  evidence  are  too  numerous  to  be  stated  here.  On  the 
number  of  witnesses  produceable  there  is  no  check,  except 
that  a  party  producing  more  than  five  witnesses  to  a  fact 
cannot  recover  the  costs  of  such  additional  depositions.  The 
inquiry,  too,  cannot  exceed  eight  days,  unless  specially  pro- 
longed by  the  tribunal  on  the  report  of  the  commissioner ;  and 
even  then  it  can  be  prolonged  but  once. 

Documentary  evidence  is  also  referred   to  an   examiner 
when  its  authenticity  is  denied:*  the   intention   to  contest 

*  See  Liv.2.  tit.  11.  Dufaui  incident  civil,  which  applies  when  it  is  alleged  that 
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is  intimated  by  avoue  to  avoue;  and  the  avou6  receiving 
the  intimation  is  bound  to  say,  within  eight  days,  whether  he 
is  willing  to  withdraw  or  intends  to  yerify  the  deed  or  writing 
in  question.  If  he  perseveres  in  maintaining  it,  a  judg^ 
after  certain  preliminaries,  is  commissioned  to  take  the 
necessary  proofs ;  but  the  disputed  document  must  be  first 
sent  in  to  the  clerk  of  the  court,  and,  in  case  of  refusal,  a 
mode  of  compulsion  is  prescribed.  If  sent  in,  a  process-verbal 
is  drawn  up  in  the  presence  of  the  parties  and  the  procureur^ 
royal,  in  which  all  erasures,  additions,  interlineations,  and 
other  particulars  of  the  sort  are  mentioned.  Within  eight 
days  after,  the  party  who  contests  the  document  must  notify 
his  grounds  of  objection  and  intended  proofs  to  his  opponent, 
in  default  of  which  the  document  stands  good.  The  producing 
party  has  eight  days  to  reply  to  this  in  writing,  in  default  of 
which  the  document  is  fabified.  In  three  days  from  the  reply, 
either  party  may  demand  an  audience,  at  which  the  sufficiency 
or  insufficiency  of  the  allegations  is  decided  on,  as  was  done 
with  reference  to  the  original  pleadings  in  the  cause :  and  the 
issuable  points  are  selected  by  the  court,  and  ordered,  by  a 
formal  instrument,  for  proof  before  the  judge-examiner.  Be* 
fore  him  witnesses  are  examined,  as  in  an  inquest  on  facts : 
other  writings  are  compared,  and  the  opinions  of  skilful  men 
{experts)  are  taken,  when  necessary,  who  are  required  to  draw 
up  a  formal  report.  An  objecting  party,  who  makes  default 
after  his  objection  has  been  received,  or  fails  in  falsifying  the 
instrument,  incurs  a  fine  which  cannot  be  less  than  300  fr. 
besides  damages. 

This,  perhaps,  is  the  best  place  to  mention  that  an 
examination  of  either  party  may  be  ordered  by  the  court,  on 
the  delivery  of  a  memorial  by  the  other  stating  the  facts  to 

the  instnunent  is/aiuM  oufaltiJUe,  The  statement  in  the  text  is  taken  from  this, 
but  we  cannot  irouch  for  its  correctness,  though  it  may  serve  to  convey  a  general  notion 
of  the  mode.  The  arrangement  of  the  articles  make  it  very  difficult  to  understand 
the  right  order  of  proceedings,  and  we  might  say  of  several  what  Pailliet  (p.  9^) 
says  of  Art.  231 :  "  L'esprit  ne  peut  etre  saisi  que  par  des  ezemples.*'  Tit.  10.  Dt 
la  verification  des  6critures,  applies  to  cases  in  which  the  signature  is  disputed.  The 
plaintiff,  without  leave  of  the  judge,  may  require  the  opposite  party  to  admit  or  dis- 
pute an  instmment.  If  the  defendant  denies  the  signature,  a  verification  "  tant  par 
titres  que  par  experts  etpar  temoins,"  before  a  commissioner,  may  be  decreed.  If 
the  instrument  is  proved  to  have  been  made  or  signed  by  the  party  denying  it,  he  is 
fined  150  francs  besides  costs.  Art.  213. 


476  English  Practice. 

which  the  examination  is  required.  It  takes  place  before  the 
president  or  a  commissioner  appointed  by  him :  if  the  party  to 
be  examined  makes  default,  the  facts  in  question  are  taken 
for  granted :  the  examination  is  in  aknost  every  respect  like 
that  of  a  witness.  This  advantage  may  be  had  in  any  stage 
of  a  cause,  provided  it  does  not  occasion  delay. 

When  the  pleadings  are  ended  and  all  preliminary  proceed- 
ings for  the  infoimation  of  the  court  gone  through,  the  cause 
comes  to  trial  in  its  turn.  The  advocates  are  heard :  the 
procureur  du  Roiy  in  cases  within  his  province,  makes  his 
statement:  the  judges  deUberate ;  and  judgment  is  delivered 
by  the  president  During  the  delivery,  minutes  are  taken  by 
the  clerk  or  registrar ;  and  when  the  judgment  is  long  and 
complicated,  the  judges  themselves  furnish  minutes.  It 
sometimes  happens  that,  when  the  advocates  have  done,  the 
court  is  not  sufficiently  informed :  in  this  case,  one  of  the 
judges  is  commissioned  to  investigate  the  matter  and  make  a 
report,  after  which  they  give  judgment.  The  minutes  are 
carefully  examined  within  twenty-four  hours  by  the  president, 
and  the  judgment  must  be  registered  within  twenty  days. 
Under  the  old  regime,  the  losing  party  was  bound  to  msJce 
the  judges  a  present  of  sugar,  sugar-plums,  and  comfits  (dott^ 
tier  des  epices),  but  this  laudable  custom  has  been  discontinued. 

It  is  the  duty  of  a  party  who  wishes  to  enforce  a  judgment 
to  prepare  an  act  termed  qualites^  that  is  to  say,  a  docum^it 
containing  an  abstract  of  the  case  and  the  points  decided.^ 
This  document  is  communicated  to  the  opposite  avou6,  who, 
if  he  finds  it  incorrectly  drawn,  signifies  his  intention  to  oppose 
it ;  and  the  proceedings  are  suspended  till  the  grounds  of 
opposition  have  been  heard  by  the  president,  and  the  state- 
ment verified  or  corrected.  When  settled,  it  is  remitted  to 
the  clerk,  who  makes  out  the  process  of  enforcement,*  by^ 
which,  after  another  recapitulation  of  the  grounds  and  par- 
ticulars of  the  judgment,  execution  is  ordered.  But  before 
execution,  it  seems,  notice  must  be  given  (in  technical  lan- 
guage, the  judgment  must  be  signified)  to  the  opposite  party ; 
and,  in  certain  cases,  to  both  him  and  his  avoue. 

We  are  here  supposing  the  sentence  of  the  court  acquiesced 
in.      There  are,  however,  three   modes   of  opposing  it :  — 

'  App^jnd.  8.  *  i.  e.  dam  le  ca.v  d'unju^ement  contradictoire. 
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1.  Appeal  to  a  superior  court.^  This  must  be  made  withia 
three  months  from  notice  of  the  judgment,  and,  in  order  to 
afford  the  loser  time  to  cool,  no  appeal  can  be  entered  till 
eight  days  after  the  day  of  the  judgment.  Execution  is  sus* 
pended  (unless  otherwise  ordered  by  the  court,  who  may  order 
what  is  termed  provisionary  execution)  during  the  eight  days 
of  restraint,  in  all  cases ;  and,  if  an  appeal  be  entered,  until 
its  determination.  The  only  proceedings,  after  notice  of  the 
intention  to  appeal  and  an  intimation  from  the  opposite  avoue 
of  his  being  authorized  to  maintain  the  judgment,  are  a  state- 
ment of  the  grounds  of  opposition,  and  a  reply;  the  time 
allowed  for  each  is  eight  days.  If  the  appellant  fails,  he  is 
fined  10  francs. 

2.  La  tierce  opposition — is  the  proper  remedy  for  one,  not  a 
party  to  the  suit,  whose  interests  are  affected  by  the  judg- 
ment. The  court,  if  they  please,  may  thereupon  suspend  the 
execution,  except  in  case  of  heritable  property.  Failure  sub- 
jects the  opposer  to  a  fine  of  not  less  than  50  francs.  . 

3.  La  requite  civile — is  in  the  nature  of  a  new  trial.  It  is  an 
application  to  the  court  to  review  its  own  decision,  on  the 
grounds  of  its  having  been  deceived  or  misinformed ;  for  in- 
stance, when  the  judgment  is  contradictory  in  itself,  or  is 
grounded  on  evidence  subsequently  falsified,  or  was  given  in 
the  absence  of  evidence  fraudulently  kept  back.  A  deposit, 
varying  witb  the  nature  of  the  judgment  from  350  francs  to 
a  quarter  of  that  sum,  must  be  made  to  meet  the  costs  and 
the  fine  which  the  court  may  impose  on  the  applicant;  nor  will 
the  application  be  attended  to  unless  the  applicant  procures 
a  certificate  from  three  advocates,  of  ten  years'  standing  at 
least,  to  the  effect  that  they  concur  in  his  views.  Execution 
is  not  suspended  by  this  proceeding. 

.  An  action,  also,  (/a  prise  a  partie)  lies  against  the  judge  for 
misconduct  {dolfraude  ou  concuswm)  or  denial  of  justice ;  and 
a  judge  is  reputed  guilty  of  such  denial,  who,  after  two  appli- 
cations, refuses  to  proceed  with  a  cause  ready  and  in  turn  for 
decision.  The  superior  court  to  which  the  application  must 
be  made  is  empowered  to  reject  it ;  in  which  case,  or  in  case 
of  subsequent  failure,  the  complainant  is  liable  to  a  fine  which 

»  Code  de  Proc.  liv.  3. 
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camiot  be  less  than  300  francs.  If  the  complaint  is  received, 
the  judge  has  eight  days  to  put  in  bis  defence.^ 

We  now  approach  the  conclusion.  The  litigant  is  out  of 
eourty  judgment  has  been  passed,  and  the  unsuccessful  party 
is  supposed  to  want  the  will  or  the  abiUty  to  oppose  it 
Nothing  therefore  remains  but  to  settle  the  amount  of  the 
debt  or  damages,  and  the  costs  awarded  by  the  court ;  and, 
if  withheld,  enforce  the  payment.  With  regard  to  the  pre- 
liminary settlement  or  liquidation,  it  is  sufficient  to  say  that 
when  the  amount  is  not  specified  in  the  judgment,  the  de- 
mandant gives  in  a  statement  of  his  claim ;  the  defendant  is 
then  at  liberty  to  make  a  tender,  in  default  of  which,  or  in 
case  the  tender  is  refused,  the  amount  is  settled  by  the  Court. 
A  mode  is  also  prescribed  for  settling  the  costs,  though  these 
may  be  claimed  in  the  same  instrument  as  the  damages.*  In 
certain  cases  an  account  is  decreed ;  the  form  of  rendering 
which  is  also  regulated  by  a  variety  of  provisions,  and  may 
be  enforced  by  seizure  and  sale  of  moveables ;  and  even  by 
imprisonment,  if  deemed  necessary  by  the  court.  When  the 
extent  of  the  liability  has  been  decided  on,  there  are  six 
modes  of  compelling  satisfaction.^ 

!•  La  saisie^rrit, — a  process  by  which  a  creditor  is  enabled 
to  seize  in  the  hands  of  a  third  person  a  debt  due  from  that 

*  Code  de  Proc.  Civ.  liv.  4.  tit.  3. 

3  De  la  Porte,  toI.  ii.  103. 

'  In  an  article  on  M.  Rey,  in  No.  III.  of  the  Foreign  Quarterly  Review,  said  to 
be  written  by  an  eminent  Chanceiy  Barrister,  we  find  the  following  passage :  — 
*'  The  different  modes  of  execution  of  judgment  contained  in  the  fifth  book  of  the 
Code,  and  which  are  no  leu  than  seventeen,  are  passed  over  by  our  author  in  the 
fonn  of  a  matt  catalogue  aicept  as  to  three  of  thoie  in  principal  use."  p.  128. 
This  is  a  strange  and  almost  unaccountable  mistake.  M«Rey  (vd.i.  239.)  says, 
Le  livre  5,  qui  renferme  dis-eept  titres,  est  consacr^  tout  entier  aux  nombieaa 
moyens  d'ezecuter  les  jugemens  :**  and  he  then  gives  a  catalogue  of  the  matters  to 
which  most  of  the  titles  refer.  Liv.  5.,  however,  contains  but  sixteen  sections  or 
titles ;  the  first  five  of  which  relate  to  steps  preliminary  to  execution,  such  as  liquida* 
ting  or  ascertaining  the  amount  to  be  levied,  &c.  The  sixth  lays  down  certain  general 
rules,  and  (to  borrow  M.  Rey's  own  words)  '*  s'applique  a  tout  ce  qui  conceme  ce 
genre  d'ex^ution."  The  7th,  8th,  9th,  10th,  12th,  and  Idth,  relate  to  the  modes  of 
execution  which  we  have  stated  above.  The  11th,  13th,  and  14th,  to  the  disposal 
of  the  property  and  proceeds :  and  the  16th,  (the  last)  to  the  summary  mode  of 
proceeding  allowed  in  cases  of  emergency.  Although  therefore  the  French  lawyers 
use  the  term  execution  occasionally  in  a  different  sense  from  ourselves  (See  De  la 
Porte,  vol.  ii.  109.  who  yet,  in  his  Comment,  on  !a  saisie  arret,  remarks,  car  cet  aete 
e$t  un  veritable  execxUion),  this  will  not  afford  the  reviewer  a  loophole  for  ^cape,  as 
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person  to  the  debtor ;  much  Uke  the  London  practice  of  fo- 
reign attachment. 

2.  La  saisie^xictUion,^ — the  seizure -and  sale  of  moveables, 
like  our  Jieri  facias.  Certain  articles,  as  in  the  case  of  dis- 
tress for  rent  with  us,  are  exempted  ;  namely,  the  clothes  of 
the  parties,  their  and  their  children's  beds,  their  professional 
books  to  the  amount  of  300  francs,  machinery  and  instru- 
ments used  in  teaching  or  practising  arts  or  sciences  to  the 
same  amount,  military  uniforms,  tools  of  trade,  a  month's  pro- 
vision for  the  party  and  his  family,  and,  to  complete  the  ca- 
talogue, one  cow,  three  sheep,  or  two  goats,  at  the  election  of 
the  party,  with  straw,  forage  and  grain  enough  for  their  litter 
and  keep  for  a  month. 

3.  La  saisie  brandon — against  growing  crops  and  fruits.' 

4.  Im  saisie  des  rentes — ^against  rents  ;  which  may  be  sold 
if  necessary.' 

5.  La  saisie-vnmobiHire — against  the  land  and  immoveable 
property  of  th^  debtor,  which  may  be  sold  in  defetult  of  move- 
ables.^ This  process  is  subjected  to  a  variety  of  regulations ; 
which,  according  to  Rey,  occasion  an  enormous  expence  and 
afford  full  play  to  the  spirit  of  chicane.  This  we  can  readily 
believe,  as  full  notice  must  be  given  of  the  seizure  and  sale 
both  to  the  party  and  the  public ;  that  the  interests  of  third 
persons  may  be  attended  to ;  and  the  sale,  the  transfer,  and  the 
disposition  of  the  proceeds  must  require  a  great  many  ob- 
servances. 

6.  La  conirainte  par  corps  (arrest) — ^which  is  never  allowed 
in  France  till  after  judgment,  and,  even  then,  not  in  all  cases.^ 
**  Generally  speaking  the  judges  cannot  order  arrest  unless  in 
the  case  of  judgments  which  suppose  un  tort  quelconque  in  the 
condemned  person,  except  in  commercial  matters  to  which  it  is 
generally  applicable.'*^  The  term  tort  in  this  passage  has  not, 
we  incline  to  think,  the  same  technical  meanmg  as  with  us,  nor 

he  cannot  get  over  the  6th  and  last  titles.  Then  what  excuse  can  be  make  for  thus 
nusleading  the  public  t — When  Dr.  Johnson  was  asked  by  a  lady  how  he  came  to 
define  "  pastern ;  the  knee  of  a  horse/'  in  the  first  edition  of  the  Dictionary,  he  in- 
gmuoosly  replied,  *'  Ignorance,  Ma'am,  sheer  ignorance !" 

1  Liv.5.tit.8. 

'  Tit.  9.    Cett  un  vMtabU  uw-ex^cution,  De  la  Porte,  vol.  ii.  212. 

>  Tit.  10.    De  la  Porte,  vol.  u.  218.  «  Tit.  12. 

*  Tit.  15.     ElU  n*emp£eh$  pu  la  poursuitt  sur  lei  biens,  Rey,  vol.  ii.  302. 

•  Rey,  vol.  i.  293. 
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are  we  quite  competent  to  afford  the  necessary  explanation. 
We  must  content  ourselves  with  an  example.   Thus,  where  the 
parties  to  a  contract  have  agreed  beforehand  on  the  amount 
of  damages  to  be  paid  by  the  one,  who  shall  refuse  or  neglect 
to  abide  by  it,  in  other  words,  where  the  damages  are  liqui- 
dated, arrest  is  not  allowed ;  nor  can  it  even  be  stipulated  for.^ 
We  have  been  wont  to  boast  of  the  tenderness  of  English 
law  with  regard  to  personal  freedom ;  and  it  is  common  to 
suppose  the  French  careless  in  this  particular.     How  are  such 
notions  to  be  reconciled  with  the  preceding  statement?  to 
which  we  must  add,  that  abuse  is  carefully  guarded  against 
by  requiring  a  full  and  explicit  authority  or  warrant  to  be 
lodged  with  the  jailor :  compelling  the  detaining  creditor 
to  maintain  the  prisoner,  who  is  otherwise  immediately  re- 
leased :   empowering  him  to  regain  his  liberty  iounediately 
on  paying  the  amount  for  which  he  is  detained,  with  costs : 
enjoining  the  discharge  of  persons  who  have  attained  their 
70th  year,  unless  convicted  of  swindUng ;  and,  lastly,  by  re- 
leasing those  who  are  willing  to  make  a  complete  sunrender 
of  their  property.*    In  this  last  particular,  benefice  de  cessioH, 
the  law  of  France  was  formerly  severe.    The  surrender  was 
to  be  made  at  the  foot  of  the  pillory,  and  the  debtor  was  pre- 
sented with  a  green  cap,  which  he  was  obliged  to  wear  away ; 
and  even  now  possibly  they  are  somewhat  stricter  than  our- 
selves; and  with  reason,  as  it  is  impossible  to  justify  the  fa- 
cilities afforded  to  fraudulent  debtors  by  our  insolvent  law,  in 
consequence  of  the  lax  mode  of  executing  it,  if  not  of  its  ex- 
press provisions.     In  France,  the  onus  of  clearing  himself  is 
actually  thrown  on  the  debtor ;  and  a  reasonable  account  of 
his  property  is  rigidly  exacted  or  a  fraudulent  disposal  pre- 
sumed.   Fraudulent  bankrupts,  swindlers,  and  convicts  of 
theft  or  forgery,  are  excluded  from  this  provision  ;  so  also  are 
all  persons  liable  to  account,  such  as  guardians  and  trustees. 
Foreigners  too  are  excluded,  whatever  their  debts,  because  (in 
the  words  of  the  expositor,  M.  Berlier)  the  detention  of  their 
persons  is  the  principal  and  sometimes  the  only  security  of 
ther  creditors.'    Where  the  cession  is  allowed,  ample  means 
of  publicity  are  sesorted  to. 

»  De  la  Porte,  vol.  ii.  p,  102.  «  Id,  on  Art.  901. 

3  And  see  the  Code  de  Com.  liv.  3.  tit.  2.     We  hear  that  this  exception  is  about 
to  be  repealed. 
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We  are  come  at  last  to  the  end  of  our  action,  but  have 
omitted  or  glossed  over  many  topics  on  the  way.  Some  few 
of  these  it  is  necessary  to  mention ;  but  we  shall  do  little  more 
than  catalogue  the  incidents  of  French  procedure,  as  their 
mode  of  operation  may  be  seen  in  all  systems  and  has  been 
explained  already  in  our  preliminary  remarks.  It  may  be  use- 
ful to  state  that  by  the  term  incidents,  (inddens)  we  mean  all 
proceedings  which  may  occur  in  the  course  of  a  suit,  but  at 
the  same  time  are  not  essential  parts  of  it.  This  is  different 
from  De  la  Porte's  definition/  but  more  easily  understood 
and  better  calculated  to  shew  the  nature  of  procedure. 

Thus  a  suit  may  be  decided  without  collecting  evidence, 
oral  or  documentary ;  without  examining  the  parties,  requiring 
professional  opinions,  or  visiting  the  place  of  dispute^  (the 
locus  in  quo  as  we  should  call  it) ;  for  facts  may  be  admitted  at 
the  outset,  and  the  case  turn  entirely  on  the  application  of 
the  law.  Yet  the  chances  are  that  some  one  or  other  of  such 
incidents  or  accidents  intervenes  to  procrastinate  the  cause ; 
and  the  same  may  be  said  of  the  subject  matters  of  many 
other  titles  of  the  code.  An  action  may  be  brought  by  a  fo- 
reigner, in  which  case,  if  required  so  to  do,  he  is  bound  to 
give  security  for  the  costs  and  damages  to,  which  he  may  be 
condemned,  or  deposit  the  sum  at  which  they  are  estimated 
by  the  court,  or  prove  himself  possessed  of  immoveable  pro- 
perty sufficient  to  answer  them.  An  heir,  a  widow,  and  a 
divorced  or  separated  wife,  being  allowed  three  months  re- 
spectively from  the  opening  of  the  succession,  or  the  separa- 
tion or  divorce,  as  the  case  may  be,  a  cause  may  be  delayed 
on  this  account,  or  at  least,  while  the  privilege  is  disputed.^ 
So  a  purchaser  with  warrantry,  being  entitled  to  make  the 
warrantor  a  party  to  the  cause,  may  demand  a  postpone- 
ment for  the  purpose.^    The  same  ground  of  action  may  be 

»  Prel.  Chap.  29. 

*  The  tribunal  may  send  a  judge  to  inspect  the  locus  in  quo.  This  is  done  by  a 
decree  preceded  by  a  regular  application,  liv.  2.  tit.  3.  In  the  same  manner  the 
reports  of  experts  as  to  value  may  be  decreed,  tit.  14. 

*  Liv.  2.  tit.  1.    This  is  not  required  in  commercial  causes. 

*  The  regulation  of  their  rights  is  extremely  complicated. 

^  like  vouching  to  warranty  in  an  English  real  action.  He  b  allowed  eight  days^ 
the  time  to  be  increased  according  to  the  distance  at  which  the  warrantor  may 
live,  tit  4. 
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carried  to  two  or  more  tribanals  by  different  parties^  in  which 
case  a  superior  court  is  obliged  to  interpose  its  authority.^ 
The  jurisdiction  may  be  contested,  or  the  party  may  exercise 
his  priyilege  of  requiring  the  cause  to  be  transmitted  to  ano- 
ther tribunal,  in  case  his  adversary's  relations  are  manbers  of 
the  court  f.  or  upon  plausible  suspicion  of  partiality,  he  may 
challenge  a  particular  judge.  Sometimes,  again,  a  party 
wishes  to  change  the  avou^,  or  to  disavow  any  act  or  acts 
of  his,  or  the  avou6  dies.  Such  cases  are  also  provided  for  by 
two  distinct  titles.'  The  death  of  a  party  at  an  early  stage 
gives  rise  to  a  series  of  regulations ;  but  death  after  the  cause 
is  brought  to  an  issue  (en  etat)  cannot  be  made  a  ground  of 
delay,  if  the  action  survives.^ 

Though  the  more  minute  divisions  are  not  recognised  in 
France,  actions  are  there  divided  into  real,  personal,  and  mixed. 
Actions  real  are  also  subdivided  into,  1.  taction  ptHtoire,  to  re- 
gain possession  of  an  hereditament,  or  charge  issuing  there- 
out :  2.  radion  possessoire,  which  lies  for  one  who  is  disturbed 
in  the  enjoyment  of  real  property,  or  who  seeks  to  regain  pos- 
session of  that  which  he  has  had  and  lost.^ 

There  are  also  some  intricate  questions  about  the  order  of  suc- 
cession and  joinder  of  actions.  The  general  rule  is,  that  actions 
founded  upon  the  same  cause  cannot  be  brought  separately. 
Neither  can  a  man  prosecute  criminally  for  a  wrong  which  he 
has  before  made  the  ground  of  a  civil  action  f  and,  to  give 
an  example  of  technical  construction, — a  man  deprived  of  his 
land  may  have  either  of  the  real  actions  we  have  named, 
though,  if  he  chooses  the  possessory  action^  he  may  after- 
wards resort  to  t action  petitoire:  yet  after  resorting  to  that  he 
is  precluded  from  adopting  the  other.7  The  defendant  may 
form  a  cross  demand  (rccartvention),  if  arising  out  of  the  same 

>  Liv.  2.  tit.  19.     Des  Reglemens  des  Juges. 

'  Tit.  20.  Du  Renvoi  a  un  autre  Tribunal  pour  parents  ou  alliance.  Copj.  Art.  368. 
And  see  De  la  Porte,  336,  337.  And  see  tit.  21.  The  causes  are  too  numerous  to 
quote.  By  Art.  386,  the  judge  is  bound  to  make  known  aiqf  of  which  he  may  be 
conscious. 

'  Tit.  17.  Des  Reprises  d*Instances,  et  Constitution  de  nouvel  Avou^,  &c  Tit.  18. 

*  Tit.  17.  »  De  la  Porte,  Idfe  de  la  Just.  9. 

*  It  is  worth  noticing  that  the  ci?il  court  has  cognizance  of  criminal  matters  aris- 
ing out  of  causes,  as  in  case  of  a  forged  deed  produced  in  the  course  of  a  suit.  And 
ciiminal  judges  retain  civil  suits  in  the  same  manner.  De  la  Porte,  Prel.Ch.  32.33. 

f  DelaPorte.  Prel.Ch.  26. 
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transaction,  or  may  set-ojBT  a  liquidated  sam.  In  fact,  the 
law  of  set-off  is  exactly  like  our  own,  with  a  little  more 
formality  in  its  application.^  A  third  person  interested  in 
the  event  may  require  to  be  made  a  party  in  any  stage  of  a 
suit,  even  after  it  has  gone  to  a  Court  of  Appeal ;  but  a  cause 
at  issue  cannot  be  retarded  thus.*  And  to  obviate  the  ncH 
cessity  of  such  third  person's  subsequently  appealing  (by  la 
tierce  opposition),  he  may  be  made  a  party  on  the  application 
of  a  plaintiff  or  defendant.* 

Tedious  as  we  are  perforce  becoming,  the  practice  of  amende 
ment  cannot  be  passed  by.  Generally  speaking,  a  party  on 
presenting  a  petition  and  paying  the  costs,  may  amend  a 
pleading  even  after  issue  has  been  joined ;  at  he  may  withdraw 
the  action  aind  bring  another,  which  he  is  also  at  liberty  to  do 
after  a  judgment  against  him  upon  matter  of  form.^  Here, 
too,  a  strong  likeness  to  our  own  practice  is  discernible, 
though  we  incline  to  think  ourselves  a  little  more  Uberal  than 
the  French  ;^  and  a  parallel  might  also  be  found  for  their  rule 
that  all  summonses  and  acts  of  procedure  are  cured,  unless 
objected  to  at  the  earliest  stage.^  In  one  respect,  however 
the  French  are  rather  too  indulgent.  It  seems  that,  after 
judgment  by  default,  the  defaulter  may  save  himself  from 
all  bad  consequences,  by  coming  in  and  regularly  protesting 
the  matter.7  This,  indeed,  is  our  own  practice  in  case  of 
outlawry,  but  then  the  sole  object  of  outlawry  is  to  compel 
an  appearance.  According  to  Rey,  voluntary  defaults  have 
been  productive  of  the  worst  consequences  in  France,  and 
though  liable  in  damages  for  their  negligence,  the  practi- 
tioners are  chiefly  in  fault.    It  seems  that,  like  our  Chancery 

>  Dc  la  Porte,  Id6e,  &c.  s.  2. 

9  Code,  liv.  2.  tit.  2.    De  la  Porte,  Id^e,  &c.  s.  6. 

'  Introd.  &c.  71.  note.  «  De  la  Porte,  Id^e,  &c.  s.  6. 

'  See  our  ^t  Number,  p.  22, 23,  for  the  English  law  of  Amendment. 

•  Code,  liv.  2.  tit.  9.  Des  Nullit^s. 

f  De  la  Porte,  Id^e,  8cc.  s.  4.  A  judgment  by  default  cannot  regularly  be  exe- 
cuted till  eight  days  after  notice  to  the  party  or  his  avou6,  as  the  case  may  be  ;  and, 
where  no  avou6  has  been  constituted  by  the  defaulter,  must  be  executed  within  six 
months.  Art.  155,  156.  With  us,  if  a  plaintiff  lies  by  for  a  year  and  a  day,  it  is  to 
be  presumed  that  the  judgment  (in  a  personal  action)  is  executed,  and  il  must  be 
revived  by  scire  facias,  2  Saund.  726,  note.  With  reference  to  this  note,  Mr.  Tidd 
(p.  1139,  n.  8th  edit.)  rather  quaintly  remarks  that  *'  the  learned  editor  of  Saunders 
has  followed  pretty  closely  his  (Mr.  T.*s)  order  and  arrangement." 
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barristers,  they  engage  in  more  than  they  can  do,  and  are 
often  pleading  in  one  court,  when  their  presence  is  required 
in  another. 

It  is  here,  too,  most  important  to  state,  that  all  dilatory 
exceptions  or  pleas  must  be  pleaded  at  once ;  ^  and  the  reader 
will  bear  in  mind  that  the  French  judges  are  vested  with  am- 
ple discretionary  powers  of  regulating  and  quashing  proceed- 
ings :^  that,  in  cases  of  emergency,  they  may  dispense  with 
the  usual  forms,  command  a  summary  mode  of  pleading, 
grant  an  early  hearing,  and  order  execution  on  the  instant 
When  immediate  execution  is  required,  the  president  may 
even  hear  the  cause  in  his  own  room  and  on  a  fast  day.' 
**  Every  man  of  experience  must  know  that  circumstances 
may  arise  in  which  the  loss  of  a  day  or  an  hour,  might  oc- 
casion gross  injustice  and  irreparable  loss."^ 

Such,  then,  is  French  Procedure,  and  protracted  and  pain- 
ful has  been  the  labour  of  tracing  it  Grossly  ignorant  that 
man  must  be,  who  expects  to  find  in  the  Code  an  all-sufficient 
epitome  of  practice :  who  looks  upon  it  as  containing  every 
thing  which  it  professes  to  contain :  as  giving  with  precision 
what  it  actually  does  give ;  as  excluding  evasive  construction, 
or  affording  the  slightest  evidence  of  the  possible  simplicity  of 
procedure.  His  views  and  hopes  are  false  and  vain.  A  long 
array  of  supplemental  regulations  are  as  indispensable  as  the 
original  text :  elaborate  commentaries  are  necessary  to  learn 
the  meaning  of  words ;  preliminary  debates  to  divine  the  spirit 
of  articles :  innumerable  decisions  to  find  the  application  of 
rules  ;  and  collections  of  formulse,  with  notes  like  stage  direc- 
tions, to  get  at  the  style  and  order  of  proceeding.  From  the 
historical  deductions  of  Meyer  and  .Rey,  the  explanatory 
statements  of  Treilhard,  Bigot  Preamenue,  Real,  Berlier, 
Simeon  and  (Jalli,  the  scientific  analysis  of  Jousse  and  De  la 
Porte,  the  practical  learning  of  Pailliet,  and  the  directions 
of  a  sort  of  Instructor  Clericalis,  which  we  chanced  to  pick 
up,  —  from  these,  and  not  from  the  Code,  the  far  greater 


*  De  la  Porte,  Id^e,  s.  6.    The  eases  of  heirs  and  widows  are  excepted. 
«  Art.  1036. 

s  Code,  Art.  806,  et  seq.    In  the  Metropolitan  Court,  certain  days  and  hours  are 
set  apart  for  cases  of  emergency.  *  M.  Real,  Espas^. 
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part  of  our  details  have  been  taken.  Yet  what  are  these  to 
the  commentators  and  reporters  whom  we  could  not  or  would 
not  consult  ?  if  a  task  so  limited  keeps  one  occupied  so  long, 
what  time  would  it  take  to  become  a  practitioner?  And 
here,  too,  we  must  bear  in  mind  that  there  is  a  sort  of  know- 
ledge which  can  only  be  got  by  routine.  Parr  used  to  say 
that  an  Athenian  cook-maid  would  beat  him  in  Greek ;  and 
we  incline  to  think  that  an  avou^'s  clerk  would  b^t  us  in  the 
minutiae  of  French  practice,  though  we  studied  with  care  every 
work  in  our  list  and  glanced  over  not  a  few  besides.  Without 
imputing  any  blame  to  ourselves,  we  can  shew  good  grounds  for 
thinking  so ;  but  let  us  first  establish  our  preceding  assertions. 
The  Code  of  Procedure  came  into  force  Jan.  1,  1807.  The 
last  article  enacts  that,  before  that  time,  regulations  for  the 
government  of  the  courts,  and  the  taxation  of  costs  should  be 
framed ;  and  that,  within  three  years  at  latest,  such  of  these 
^  as  required  legislative  sanction  should  be  presented  in  form. 
These,  of  course,  it  is  necessary  to  have.*  The  other  sources 
of  French  law-learning  are  so  concisely  pointed  out  by  Du- 
pin,  that  we  think  it  best  to  let  him  speak  for  himself.  This 
celebrated  jurist  has  published  a  work  (Manuel  des  Etudians 
en  Droit,  8cc.)  in  which  he  lays  down  a  course  of  study  for 
each  of  the  Codes  ;  and  in  the  preface  he  most  anxiously  dis- 
tinguishes himself  from  teachers  who  inculcate  the  necessity 
of  a  great  variety  of  books,  "  I  leave,"  says  he,  "  to  the 
rich  and  curioiis,  who  are  anxious  to  amass  libraries,  the 
care  of  consulting  Zilettus,  Struvius,  Nettlebladt,  Beyerus, 
and  the  two  folios  of  Lipennius,  &c.  My  plan  is  more  li- 
mited :  I  write  exclusively  for  students  and  young  advocates ; 
and  in  compiling  a  book  of  reference  for  their  convenience, 
and  adapted  to  their  resources,  /  shall  only  specify  the  works 
which  are  rigorously  necessary.  I  am  impressed  with  the  truth 
of  the  maxim  of  Pliny,  Multum  kgendum  non  muUa"  He, 
\n  short,  is  of  the  same  opinion  as  a  well  known  Oxford 
lecturer,  that  '^  the  student,  launched  upon  an  ocean  of  law, 
skips  like  a  squirrel  from  twig  to  twig,  vainly  endeavouring  to 
collect  the  scattered  members  of  Hippolytus.''^ 

I  See  "  LoU  coDcernant  rOrganiiatioii  Judiciare  Extraites,"  &c.  par  M.  Dapin^ 
Paris,  1819,  2  toU.  oct. 
«  Williamt'  (Vinerian  Professor)  Inaug.  Lect. 

K  K 
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Proceeding  upon  the  plan  here  described,  M.  Dupin  goes  on 
to  specify  such  a  mass  of  publications,  on  natural  and  national, 
civil  and  old  French  law,  as  would  make  a  Templar  stiatrt  back 
with  affright,  and  induce  the  most  persevering  to  cry  out  with 
Spelman,  Excidit  ndhi,  fateor,  animus.^  At  the  fiftieth  page 
of  his  list,  we  come  to  "  Droit  Nouveau,"  and  meet  with  the 
following  remarks : 

"  Before  specifying  the  principal  of  these  works  (on  a  new  law), 
it  is  necessary  to  state  that  each  of  the  Codes  was  first  printed  as  a 
project  (en  projet).  This  project  was  sent  to  the  Courts  of  Appeal 
for  their  observations.  These  observations  and  the  projects  were 
next  discussed  in  the  counsel  of  state  and  the  tribunal.  The  dif- 
ferent titles  were  successively  presented  to  the  legislative  body  by  the 
government-orators  who  have  explamed  the  grounds  of  them  (ex- 
po$6  les  motifs).  This  presentation  was 'followed  bj  reports  and 
discourses,  which  have  been  the  first  and  surest  commentary.  The 
Codes  thus  decreed,  government  has  published  official  editions  in 
three  forms  (in  4to,  in  8vo,  in  d2mo.)  This  being  premised,  whoso- 
ever wishes  to  understand  the  Codes  thoroughly,  must  have  in  his  li- 
brary,— 1.  The  Project.  2.  The  Observations  of  the  Courts  upon  it. 
3.  The  Debates  in  the  Council  of  State.  4.  The  Ezpos^  des 
Motife.  5.  The  ReporU  and  Discourses.  6.  The  Official  Edition. 
Besides  the  official  edition  which  contains  but  the  text,  it  is  useful  to 
have  one  of  those  annotated  Codes  which  facilitate  and  abridge  re- 
search by  the  means  of  references,  either  from  one  article  to  another, 
or  to  the  decisions  which  interpret  them.'' 

We  pass  over  the  catalogue  of  authors  on  the  other  Codes, 
though  these  are  proportionably  numerous.  It  is  quite  enough 
for  our  purpose  that  this  cautious  votary  of  limited  pursuits, 
(who,  by  the  bye,  has  himself  brought  forth  more  than  a  dozen 
applauded  volumes  on  legal  matters)  mentions  ten  works,  con- 
sisting of  twenty-three  octavo  volumes,  on  the  Code  of  Pro- 
cedure alone,  as  absolutely  necessary,  besides  the  sources  of 
information  particularised  before ;  and  we  beg  to  add  that  many 
excellent  works  on  procedure  have  been  omitted,  and  that  our 
edition  of  M .  Dupin's  Manuel  is  that  of  1824,  since  which  nmny 
more  have  appeared.*    With  all  due  deference,  then,  we  sub- 

>  See  the  anecdote,  1  Bl.  Com.  31. 

•  A  glance  at  Dulau's  catalogue  will  satisfy  all  doubts  on  this  head.  We  find 
both  De  la  Porte  and  Meyer,  and  all  works  on  particolar  heads,  soch  as  Ae  work 
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mit  that  Tidd  and  Archbold  are  trifles  to  these ;  and  yet  the 
leading  law  journal  of  Paris  has  just  been  pleased  to  say  that 
the  science  of  procedure  is  unknown  in  France,  and  earnestly 
recommends  the  study  of  the  Crerman  writers^  as  capable  of 
affording  a  new  foundatioa  to  a  branch  of  jurisprudence,  **  qui 
repose  plutot  sur  routine  que  sur  des  principes,  et  qui  (nous 
hasardons  I'expression)  y  est  encore  un  metier.^'^ 

This  is  pretty  strong ;  but  it  is  just  possible  for  a  codifier  to 
urge  that  a  multiplicity  of  authors  is  a  doubtful  proof  of  imp^^ 
fection,  and  that,  in  a  country  so  extensive  and  possessing  so 
many  courts  as  France,  text-books  and  reports  must  always 
abound  from  the  eagerness  of  practising  lawyers  to  attract 
notice  by  publishing.  Just  so,  on  most  branches  of  English 
law  there  are  many  more  works  than  are  wanted,  and  we  have 
two  set  of  reporters  (though  one  for  each  would  do)  in  the 
King's  Bench  and  Common  Pleas,  reporting  generally  the 
same  points,  and  very  often  extremely  diffuse. 

This  is  a  very  poor  come-off.  The  decisions  of  the  su- 
preme court  of  France  occupy  28  volumes,  and  (most  important 
is  the  fact)  these  volumes  are  but  a  digest.  Yet  to  set  the 
question  at  rest,  to  put  down  now  and  for  ever  the  silly  im- 
putations of  those  who  first  thought  their  case  made  out  by 
pointing  to  the  load  in  our  libraries,  and  may  by  and  by  resort 
to  a  subterfuge  which  they  have  not  had  wit  enough  to  find 
out  for  themselves ;  with  this  view,  and  because  no  English 
writer  has  yet  tried  the  experiment,  we  propose  to  shew,  by 
details,  the  real  nature  of  the  causes  to  which  the  multiplicity 
of  French  law  books  is  attributable.  We  can  most  con- 
scientiously assure  our  readers  that  they  will  find  nothing 
dry  or  repulsive  in  the  argument  by  induction ;  and  we  beg  to 
add  that  the  instances  are  taken  indiscriminately  finom  the 
regulations  originally  composed,  and  those  merely  adopted  by 
the  framers  of  the  Code. 

The  term  domicile  is  constantly  occurring :  in  particular, 
you  find  that  a  party  is  to  be  sued  in  the  tribunal  of  his 

on  Nullhieft  nentiooed  in  a  tubsequent  note»  omitted  in  the  Manuel.    Part  of  a  new 
work  by  M.  Boncenne  (Throne  de  la  Proc^ure  Civile)  has  recently  appeared,  and 
is  highly  spoken  of  in  the  Revue  Encyclopedique  (torn.  1828.  p.  177).    Only  on6 
volume  (603  pages,  8vo.)  has  been  published  yet. 
»  Themis,  tom.ix.  279,  280. 

K   K    2 
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domicile^  which  must  be  stated  in  the  summons,  under  pain  of 
nullity.  To  ascertain  the  meaning  of  the  term,  you  turn  to  the 
Tit  *'  Du  domicile"  in  the  Code  Civil,  which  consists  of  ten 
articles  averaging  three  lines  each.  The  first  four  contain  the 
definition^  or  rather  what  is  meant  for  such :  — 

1.  The  domicile  of  every  Frenchman,  as  far  as  regards  his  civil 
rights,  is  at  the  place  where  he  has  his  principal  establishment. 
2.  The  change  of  domicile  shall  take  place  by  the  fact  of  actual 
residence  in  another  place,  with  the  intention  of  making  that  his 
principal  establishment.  3.  The  proof  of  the  intention  shall  be  col- 
lected from  an  express  declaration  made  as  well  to  the  municipality 
of  the  place  left  as  to  that  of  the  place  to  which  the  domicile  is  trans- 
ferred. 4.  In  default  of  an  express  declaration,  the  proofs  of  inten- 
tion shall  depend  upon  circumstances. 

These  regulations  are  certainly  not  so  precise  as  the  statues 
on  which  the  English  law  of  settlement  is  built ;  and  of  what 
a  mass  of  decisions,  supplemental  to  and  interpreting  express 
enactments,  that  law  consists,  —  what  litigation  is  hourly  re- 
sulting from  it,  is  too  well  known  to  need  citation  in  proof.  In 
many  points,  too,  a  close  analogy  is  discernible.  The  child 
takes  the  domicile  of  the  parent,  and  the  wife  that  of  the 
husband  :  a  domicile  may  be  gained  by  service ;  and  payment 
of  district  dues  is  reckoned  an  influential  circumstance.^  The 
same  description  of  doubts  are  also  multiplying,  and  very  nice 
distinctions  have  been  drawn  in  both  countries.  We  remem- 
ber a  case  relating  to  the  settlement  of  a  pauper,  who  had 
rented  and  lived  in  a  house  built  on  the  boundary  line  of  the 
litigating  parishes,  his  bed  being  so  placed  as  that  half  was  in 
one  parish  and  half  in  the  other,  and  the  judgment  was  literally 
made  to  rest  upon  the  question  whether  the  head  or  the  tdl 
was  the  nobler  part  of  a  man.  The  French  have  not,  that  we 
know  of,  ruled  the  same  point  yet,  but  we  have  just  been 
reading  a  collection  of  authorities,  from  which  M.Pailliet  in- 
fers that  if  a  house  were  placed  on  the  boundary  line  of  two 
arrondissements,  it  would  belong  to  that  in  which  the  prin- 
cipal door  was  situate ;  and  it  has  been  decided  that  a  person, 
occupying  a  farm  on  one  side  of  the  river  which  separates  the 
districts  but  having  a  house  and  establishment  on  the  other, 
may  be   summoned  where  the  farm  is  situate.      In  short, 

*  Pailliet,  p.  54.  et  seq. 
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M.  Pailliet's  notes  on  the  chapter  on  Domiciles  in  the  Code 
Civil  and  on  the  bare  mention  of  it  in  Art.  59  of  the  Code  of 
Procedure,  consist  of  seventy  sections,  each  being  an  abridge- 
ment of  authorities  or  digest  of  points.  We  have  read  these, 
and  do  not  hesitate  to  say  that  the  law  of  domicile,  taking  up, 
as  we  have  said,  but  thirty  lines  in  the  Code,  is  already  more 
complicated  and  difficult  of  application  than  our  settlement 
law.     English  venues  have  been  ridiculed  — 

"  At  their  command, 
Realms  shift  their  place,  and  ocean  turns  to  land  ;*' 

but  are  they  so  troublesome  as  domiciles  ?  or  what  should  we 
think  of  a  law  requiring  the  parties'  settlements  to  be  stated 
in  our  writs,  under  pain  of  nullity  ?  ^ 

Another  set  of  provisions  which  illustrate  our  argument  are 
those  relating  to  nullity.  The  reader  by  this  time  does  not 
require  to  be  told  that  the  non-observance  of  a  prescribed 
form  almost  always  invalidates  the  proceeding.  One  would 
think  that  nothing  was  wanting  here  but  a  clear  specification 
of  the  observances  required  ;  accordingly  the  chapter  *'  Des^ 
Nullites'*  consists  merely  of  the  following  clause : — 

Art.  173. — ^The  nullity  of  a  writ  or  act  of  procedure  is  cured, 
unless  propounded  before  any  defence  or  exception,  other  than  an 
exception  of  incompetency. 

'  The  Code  requires,  inter  alia,  "  let  noms  profession  et  domidle'du  demandeor/' 
*'  les  noms  et  demeure  da  defendeur/'  and  '**  I'indication  da  tribunal,  qui  doit 
connaitre  de  la  demaode.*'  The  jurisdiction,  as  we  have  said,  depends,  in  a  vast 
majority  of  cases,  on  the  domicile  of  the  defendant.  As  the  mere  change  of  resi- 
dence is  not  enough  to  constitute  a  change  of  domicile,  mistakes  must  constanUy  arise, 
although,  with  a  view  to  remedy  the  evil,  a  domicile,  for  the  purposes  of  jurisdiction, 
is  presumed  on  less  evidence  than  in  the  case  of  a  succession.  The  two  following 
cases  are  worth  detailing: — A  man  domiciled  at  Orleans,  in  order  to  nullify  a 
divorce  suit  commenced  by  his  wife,  made  a  declaration  at  Orleans  that  he  intended 
to  quit,  and  a  declaration  to  the  municipality  of  Sedan  of  his  intention  to  be  domiciled 
there,  but  still  continued  at  Orleans.  Having  done  this,  he  excepted  to  the  process, 
and  carried  the  case  to  an  appeal.  He  failed ;  but  it  would  be  otherwise,  says 
PailUet,  '*  si  la  declaration  et  la  translation  avient  pr^^d£  la  demande."  The 
other  is  an  interpretation  of  Art.  106.  which  declares  that  a  citizen  appointed  to  a 
public  office,  temporary  or  revocable,  shall  keep  his  domicile,  if  he  has  not  manifested 
m  contrary  intention.  In  explanation  of  this  M.  Pailliet  cites  a  decision  of  1742,  in 
which  it  was  held  that  the  Sieur  Carangeau,  bom  at  Paris  and  dying  in  Bretagne, 
after  living  there  62  years  as  superintendant  of  the  fortifications,  retained  his 
domicile»  because  his  employment  was  revocable,  and  he  had  declared  no  intention 
of  fixing  himself  in  Bretagne.    The  mistake  was  fatal. — Pailliet,  56.  note. 

Le  damiciU  de  <ec(mr«  is  defined  to  be  "the  place  where  a  necessitous  person  is 
entitled  to  relief."    This  is  the  poor  settlement  of  France.  Id.  54.  note* 
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And  the  two  general  articles  in  the  last  section  of  the  Code 
of  Procedure,  relating  to  nullity,  are  merely  these  :  — 

Art.  1029.— None  of  the  nullities,  fines^  and  forfeitures  declared  in 
the  Code  are  to  he  looked  upon  as  comminatory  (cotnminatoires). 

Art.  1030. — No  process  or  act  of  procedure  can  he  rendered  null, 
unless  the  nullity  is  formally  declared  by  the  law. 

No  one  but  an  experienced  practitioner  would  suspect  the 
soundness  and  conclusiveness  of  these  Articles,  and  even  an 
experienced  practitioner  could  hardly  foresee  the  multiplicity 
of  distinctions  into  which  this  branch  of  law  has  been  split. 
Notwithstanding  the  plain  Chapter  on  Nullities,  certain  acts 
or  proceedings  are  held  noi  to  cure  omissions.  Notwithstand- 
ing the  two  concluding  Articles,  it  has  been  held  that  a 
proceeding  is  null  for  want  of  substantial  formalities,  though 
not  required  by  the  Code ;  and  thus  the  debateable  ground 
between  substance  and  form  is  laid  open.^  The  exception  of 
^  exceptions  of  incompetency*'  has  also  been  most  elaborately 
refined  upon.  In  short  Pailliet's  notes  to  two  of  these  Articles 
(173  and  1036)  consist  of,  besides  general  observations^  forty- 
eight  distinct  propositions,  each  being  itself  a  digest ;  and  we 
have  now  before  us  the  title-page  of  a  work  (in  2  vols.  8vo.) 
exclusively  devoted  to  nullities.* 

Again,  cases  requiring  celerity  are  excepted  from  the  juris- 
dicticm  of  the  Court  of  Conciliation,  and  may  be  brought 
on  immediately,  without  going  through  the  general  routine ; 
and  execution,  as  we  have  said,  may  be  ordered  on  the  instant 
Personal  appearance  before  the  conciliation  judge,  also,  is  dis- 
pensed with  en  cos  cTempichemefit  (i.  e.  if  the  party  cannot 
come  or  chooses  to  say  he  cannot).  Personal  appearance  cer* 
tainly  appears  to  us  the  essential  part  of  the  arrangement ; 
but  the  utility  of  that  is  not  the  question  now  :  we  are  merely 
endeavouring  to  show  how  the  credit  of  conciseness  has  been 
acquired  by  the  Code.  What  constitutes  a  case  of  urgmicy 
or  hindrance  is  nowhere,  and  perhaps  could  not  be,  specified  : 
the  courts  are  left  free  to  form  their  own  standards  of  both. 
But  is  it  not  clear  that,  when  a  court  of  competent  authority 

>  The  £Dgliih  pleader  will  here  call  to  mind  loroe  punliiig  cases  on  material  and 
immaterial  averments. 

*  Tiait^  des  Nullity  de  tons  genres,  &c.  avec  Te&prit  de  TancteD  droit ;  par 
M.Biret.     1821. 
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has  decided  that  certain  circumstances  justify  a  departure 
from  the  regular  course,  the  decision  will  thenceforth  be  taken 
as  a  guide,  and  that  a  body  of  precedents  miist  gradually  grow 
up.  EngUsh  books  of  practice  are  crowded  with  applications 
of  general  rules  and  Umitaticms  of  discretionary  powers  origi- 
nally possessed  by  the  judges,  on  which,  from  a  regard  to 
uniformity,  they  have  permitted  encroachments  to  be  made.^ 
Call  these  just  what  you  will;  embody  them  or  not  in  a  code : 
they  will  always  be,  to  all  intents  and  purposes,  an  operating 
part  of  the  jurisprudence  of  the  country.  If,  in  comparing 
systems,  such  supplemental  decisions  are  omitted  on  one 
side  of  the  balance  sheet  and  carefully  set  out  on  the  other, 
the  account  is  a  palpable  fraud ;  and  we  do  not  hesitate 
to  say,  that,  acting  upon  the  plan  of  reduction  which  has 
given  codes  the  semblance  of  brevity,  we  might  reduce  our 
9ystem  a  hundred-fold,  at  least,  within  a  year  or  two,  and 
get  a  perfect  code  of  pleading  in  a  month.  Indeed,  the 
materials  for  the  one  are  already  prepared,  and  wait  for 
nothing  but  a  meeting  of  parliament.  We  allude  to  Mr.  Ser- 
jeant Stephens's  excellent  Treatise  on  Pleading,  where  we  find 
the  general  rules,  to  which  the  author  conceives  the  whole 
practice  referrible,  prefixed  to  each  section,  and  afterwards 
illustrated  by  particular  decisions. 

Thus,  in  Sect.  I.  Rule  I.  —  After  the  declaration,  the  parties  must 
at  each  stage  demur,  or  plead  by  way  of  traverse,  or  bj  way  of  con- 
fession and  avoidance. 

Rule  2.  —  Upon  a  traverse  issue  must  be  tendered. 

I  The  cases  which  regulate  the  practice  of  grantiDg  new  trials,  changing  the  venue, 
granting  copies  or  an  inspection  of  papers,  or  additional  time  to  plead,  &c.  &c.  are 
instances  of  the  mode  in  which  the  judges  have  fettered  themselves  by  following  each 
other.  We  earnestly  recommend  Mr.  Bfiller  to  colder,  before  he  again  eipresses 
an  opinion*  that  it  would  in  any  case  be  expedient  to  do  away  with  all  rules  what- 
ever. Let  him  leave  such  shallow  reflections  to  Mr.Bentham,  who  (after  ridiculing, 
in  one  part  of  his  book,  incidental  applications  as  "  causes  within  causes,"  and  treat- 
ing motions  as  the  grossest  absurdities)  asserts  that  the  periods  of  time  within  which 
each  step  must  be  taken  should  be  specially  adapted  to  the  circumstances  of  each 
particnlar  case ;  a  plan  which  would  multiply  motions  ad  infinitum.  Precedents,  we 
repeat,  cannot  be  got  rid  of ;  they  will  be  looked  to  as  aids,  if  prescribed  as  autho- 
rities ;  and  these  is  sound  philosophy  in  Mr.  Simeon's  remark,  that  '*  Forms,  so 
lightly  decried,  occupy,  in  the  science  of  the  law,  the  same  place  as  the  formulv* 
Earned  to  facilitate  the  solution  of  prohleais,  occupy  in  mathematics."  We  say  the 
same  of  adjudged  cases. 
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Sect.  II.  Rule  1.  —  Traverse  must  not  be  taken  on  an  inmaterial 
allegation. 

Rule  2.  A  traverse  must  not  be  too  laige  nor  too  narrow. 

Of  such  rules,  there  are  about  37,  averaging  two  lines  each, 
and  they  are  generally  looked  upon  as  accurately  deduced, 
and  allowed  to  comprehend  the  whole  mystery  of  pleading. 
Now,  instead  of  fagging  at  a  long  report,  on  which  it  is  said 
the  Serjeant  is  employed,  why  does  he  not  present  his  own 
rules  to  parliament  and  get  them  passed  into  a  code  ?  Why 
should  he  not  proceed  in  this  manner,  when  by  so  doing  he 
makes  sure  of  immortality  ;  out-herods  Herod,  and  outvies  Na- 
poleon :  nay,  may,  if  he  pleases,  proclaim  to  the  world,  •*  I 
will  go  down  to  posterity  with  a  code  in  my  waistcoat-pocket?" 

One  instance  more,  and  we  have  done  with  this  sort  of 
commentary.  We  really  regi-et  to  go  on,  but  we  are  un- 
willing to  expose  ourselves  to  the  imputation  of  founding  an 
argument  on  insulated  points ;  and,  after  showing  that  books 
may  be  made  upon  sentences  or  (as  in  the  case  of  nullity) 
on  words,  and  that  general  rules  do  not  really  compress,  we 
have  only  to  prove  that  the  occasional  attempts  of  the  code- 
makers  at  a  complete  enumeration  of  particulars  have  been 
equally  unsuccessful,  and  then  this  division  of  our  case  is 
made  out  We  take  the  specimen  from  a  part  of  the  code  to 
which  the  greatest  attention  was  palpably  given  and  the 
matured  results  of  experience  were  brought,  in  the  hope  of 
excluding  all  chance  of  mistake  and  not  leaving  room  for  a 
quibble. 

In  Liv.  2.  Tit.  21.  the  grounds  on  which  a  judge  may  be 
challenged  are  particularized.  The  greater  part  are  copied 
from  the  ordinances  of  1667,  and  we  are  bound  to  suppose 
that  the  various  constructions  of  which  those  ordinances  had 
proved  susceptible  were  accurately  considered  by  the  framers 
of  the  new.*  We  find  on  comparison  some  material  altera- 
tions, which  would  take  too  long  to  explain ;  but  we  are  in- 
duced to  press  the  consideration  of  the  regulations  now  in 
force,  because  they  both  answer  our  inunediate  purpose  and 

>  For  instance,  commenting  on  Art.  6.  tit.  24.  of  the  Ord.  of  1667,  Jousse  (an 
old  authority)  implUi  that  one  who  had  given  testimony  could  not  be  judge  in  a 
cause,  '*  et  la  Code  consacre  ici/'  says  De  la  Porte,  "  cette  opinion  dont  ill  forme 
une  regie/'  vol.  i.  351. 
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strikingly  illustrate  the  inconvenienoes  of  local  judicature ; 
which  requires  to  be  circumscribed  and  guarded  by  the  most 
annoying  and  degrading  restrictions.  We  recommend  the 
perusal  of  all^  but  we  shall  content  ourselves  with  quoting  four 
in  the  text^    A  judge  may  be  challenged  — 

1 .  If  he,  his  wife,  their  ascendants  or  descendants,  or  con- 
nections in  the  same  Une,  *'  ont  un  different  sur  pareille  ques- 
tion" as  that  between  the  parties. 

2.  If  there  is  a  deadly  feud  (inimUie  capitate)  between  him 
and  one  of  the  parties. 

3.  If  there  has  been,  on  his  part,  any  aggression,  insult,  or 
menace,  verbally  or  by  writing,  since  the  commencement  of 
the  suit  or  in  the  six  months  preceding  the  challenge. 

4.  If  he  has  eaten  or  drunk  with  either  of  the  parties, 
'^  dans  leur  maison,"  or  received  presents  from  them. 

These  rules  are  translated  as  literally  as  it  is  possible  to  trans- 
late. Let  us  see  the  commentary ;  and,  in  the  first  place, 
what  does  De  la  Porte  make  of  **  pareille  question  ?"  Why  he 
infers  that  **  the  judge  may  be  refused  if  he  has  any  interest, 
direct  or  indirect,  in  the  proceeding,  as  partner  or  otherwise, 
i.  e.  if  the  event  can  in  any  way  either  benefit  or  prejudice 
him."«    These  two  words  therefore  require  for  their  applica- 

*  Besides  those  in  the  text,  the  grounds  of  challenge  are  — 

1.  If  the  judge  is  related  to  either  of  the  parties  in  the  degree  of  second  cousin. 
2.  If  the  wife  of  the  judge  is  related  to  the  party,  or  the  wife  of  the  party  to  the 
judge  in  the  same  degree  3.  If  the  judge  or  his  wife  have  a  cause  in  a  court  where 
the  party  is  judge,  or  if  they  are  debtors  or  creditors  of  one  of  the  parties  4.  If, 
within  five  years,  there  has  been  a  criminal  process  between  either  of  them  and  one 
of  the  parties,  or  his  or  her  husband  or  wife,  relations  or  connections  in  the  direct 
line.  6.  If  there  is  a  process  (of  importance — Be  la  Porte)  between  the  judge  or  his 
wife,  their  ascendants  or  descendants,  and  one  of  the  parties,  commenced  before  the 
suit ;  or  has  been  within  six  months  preceding.  6.  If  the  judge  is  guardian,  heir 
presumptive,  donee,  master,  or  mess-mate  of  one  of  the  parties,  or  if  one  of  the 
parties  is  heir  presumptive  to  the  judge.  7.  If  the  judge  has  advised,  pleaded,  or 
written,  in  or  on  the  case  ;  solicited  or  recommended  it,  contributed  to  the  costs,  or 
given  testimony  in  it.  Art.  378.  The  reader  will  bear  in  mind  the  immense 
number  of  judges  in  France,  and  that  the  juges  de  paix  and,  in  certain  cases,  le  mi- 
nistere  public,  are  within  these  provisions.  The  challenge  must  be  put  in  before  issue 
is  joined  ;  and  if  rejected,  the  party  may  be  fined  by  the  court  not  less  than  100  fr. 
We  have  contradictory  accounts  of  the  practical  effect  of  these  regulations ;  but 
we  know  that  jury  challenges  were  very  common  in  England,  when  the  panel  was 
known  beforehand.  A  jury  challenge,  however,  does  not  affect  the  dignity  of  the 
court.  By  the  civil  and  canon  law,  a  judge  may  be  refused  on  suspicion  of  par- 
tiality ;  and  it  was  so,  in  England,  in  the  times  of  Bracton  and  Fleta. 

»  Vol.  i.  346. 
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tion  as  great  a  number  of  adjudged  cases  and  authorities  as 
go  to  make  up  that  part  of  the  English  law  of  evidence  which 
relates  to  incompetency  by  reason  of  interest 

*^  Of  deadly  hatred"  the  code  says  nothing ;  we  are  obliged 
to  seek  elsewhere,  and  find  that  it  will  be  presumed  to  exist  if 
a  party  or  his  connections  have  capitally  prosecuted  the  judge 
or  his  connections,  or  vice  vei^a ;  or  in  case  the  party  has 
killed  any  near  relation  of  the  judge  **  and  in  other  like  cases." 
'^  Cela/'  says  De  la  Porte,  (and  acute  as  he  is,  how  often  does 
he  say  so),  ^^  cela  depend  encore  beaucoup  des  circonstances." 

{*'  If  there  has  been  on  his  part  any  aggression,  insult,  or 
threat,")  With  regard  to  this,  it  is  laid  down  that  '*  the  threat 
must  be  serious :  a  simple  altercation  or  insulting  expressions 
extorted  by  passion  being  held  for  nothing."  This  is  consi- 
derate. It  has  been  held  in  our  law,  that  words  of  abuse  and 
scurriUty  are  "  the  privileges  of  the  vulgar ;"  in  France,  it 
seems,  they  are  the  privileges  of  the  bench. 

(^^  If  since  the  commencement  of  the  process  he  has  eaten 
or  drunk  with  either  of  the  parties  dam  leur  maison,  or  received 
presents  from  them.")  It  might  fairly  enough  be  argued  from 
''  kur"  that  the  judge  could  safely  ask  the  party  to  dinner, 
though  the  party  could  not  ask  the  judge.  It  is  not  so :  the 
puzzles  of  syntax  are  superseded  by  axioms ;  and  the  com- 
mentator rides  over  the  law.  We  commend  the  following  pas- 
sages, from  a  very  able  commentary,  to  the  reader's  particular 
attention ;  as  they  show  clearly  to  how  great  an  extent  the  old 
system  still  prevails,  and  what  a  mass  of  learning  may  be 
brought  to  play  on  the  new. 

*<  In  general  the  liaison  (an  untranslateable  and  very  suspicious 
expression)  of  the  judge  with  one  of  the  parties  is  a  good  ground  of 
challenge.  (See  Maynard  en  ses  questions,  liv.  i.  c.  80.  and  93. 
and  La  Rocheflavin,  liv.  13  des  Parlemens,  ch.  83,  art.  7.  See  also 
the  law  223.  ff.  de  verbor.  signif.  which  explains  the  meaning  of 
the  words  amicus  and  familiaris.  See  also  the  sixteenth  volume  of 
my  Pandectes  Francaises  [this  beats  every  thing  but  Viner*8  Ab.], 
first  part,  the  word  **  ami")  Now  friendship  is  evidenced  by  the 
frequent  acts  of  intimacy  which  take  place  between  two  persous. 
To  eat  with  one  another  is  one  proof  of  friendship.  There  i/t  a  de- 
cision to  that  eflPect  of  the  20lh  Feb.  1562,  reported  by  Dufail,  liv.  ii. 
ch.  206.     But  this  is  not  the  only  proof.     If  la  liaison  iniime  were 
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made  out  bp  other  circumstances^  it  wouM  be  a  ground  of  challenge, 
though  the  judge  and  the  party  had  never  eaten  together.*'  ^ 

Our  author  then  cites  a  decision  of  Dec.  12, 1588,  to  the 
effect  that  a  judge  may  be  challenged  for  supping  with  and 
giving  a  supper  to  a  party,  and  then  proceeds : 

{Dans  leur  maison,)  To  ground  a  challenge  it  is  essential  that 
the  judge  and  party  should  have  eaten  at  the  house  of  one  of  them. 
If  they  were  found  dining  at  the  house  of  a  third  person,  it  would  be 
no  ground  of  challenge.  If,  however,  this  happened  too  ollen,  and 
at  the  same  house,  it  would,  as  leading  to  suspicion,  be  ground  of 
challenge,  according  to  circumstances.  The  law  never  sanctions 
fraud. 

("  Or  received  presents,")  whether  for  himself,  his  wife,  or  children. 
These  presents,  however,  must  not  be  of  a  trifling  description.  The 
old  law  did  not  consider  as  causes  of  challenge,  presents  of  game  or 
venison  from  the  estate  of  the  donor.  If  the  judge  should  chance  to 
encounter  the  party  on  a  journey  and  permit  him  to  pay  the  charges, 
this  is  a  present  within  the  meaning  of  the  clause*  This  also  was  the 
construction  put  upon  the  15th  Art.  of  tit.  21  of  the  Ord.  of  1667.« 

These  regulations  speak  for  themselves.  We  hardly  know 
which  to  admire  most — the  ingenuity  displayed  by  the  com- 
mentator, or  the  judicious  particularity  of  the  law  by  which 
a  text  is  supplied  him.  We  make  these  quotations  to  shew 
that  no  degree  of  minuteness  keeps  ingenuity  long  at  fault, 
and  that,  with  the  French,  **  expressum  non  facit  cessare  taci- 
tum ;"  yet,  incidentally,  we  may  be  allowed  to  congratulate 
ourselves  that  here,  at  least,  we  have  nothing  to  parallel.  Ex- 
pensive and  dilatory  our  tribunals  may  be ;  but  they  know 
not  the  taint  of  corruption.  There  is,  indeed,  a  story  of  Hale's 
refusing  to  try  the  cause  of  a  gentleman  who  had  sent  him  a 
buck,  until  allowed  to  pay  for  it;  in  consequence  of  which,  the 
plaintiff*  withdrew  the  record : '  and  we  have  heard  of  a 
party's  objecting  to  a  judge  in  America,  and  receiving  from 
him  the  lie  direct;  of  their  then  resorting  to  trial  by  battle, 
in  which  the  eye  of  the  dignitary  was  gouged  out  by  the  liti- 
gant.    But  these  are  reminiscences,  and  reminiscences  fast 

1  De  U  Porte,  vol.  i.  p.  452.  *  Id.  353. 

*  Life  prefixed  to  RunniDgton^s  Edition  of  the  Hist,  of  C.  L.  p.  23. 
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fading  away :  English  judges  are  not  tempted  with  bucks, 
nor  American  led  astray  by  pugnacity.  It  is  for  France 
alone,  in  modem  times,  to  expose  the  justice-seat  to  ridicule, 
and  excite  suspicion  under  show  of  averting  it.  To  be  obliged 
to  render  judges  liable  in  damages  by  an  express  enactment, 
is  degrading  enough  :  they  urge,  however,  the  plea  of  neces- 
sity,  andy  possibly,  that  plea  is  admissible.  Who,  however, 
can  stand  up  for  provisions,  which,  though  never  acted  on, 
would  be  a  blot  on  the  code :  which  may  lead  the  way  to 
a  line  of  decisions,  by  the  highest  courts,  on  the  nature  of 
liaisons,  the  corrupting  tendencies  of  dinners  and  suppers  re- 
spectively, or  the  birth-place  and  domicile  of  a  hare  or  a  deer ; 
which  might  ever  and  anon  give  rise  to  such  protests  as  — 
**  Mr.  Justice  A.  I  object  to  you,  for  you  fraudulently  drank 
tea  with  my  adversary." — '*  Mr.  Justice  B.  I  object  to  you,  for 
he  sent  you  some  venison  not  fed  by  himself.** — *^  Mr.  Justice  C. 
I  object  to  you,  for  he  gave  your  wife  a  ring,  and  clearly  with 
sinister  views.** — '*  Mr.  Justice  D.  I  object  to  you,  for  he  paid 
your  fare  by  the  coach."  —  And  this  is  an  operative  part  of 
•*  a  pure  and  harmonious  system  of  jurisprudence."* 

"  Ridentem  dicere  verum,"  nor  gods  nor  men  forbid  ;  but 
let  no  one  think  we  are  forgetting  the  argument  in  following 
out  these  somewhat  ludicrous  distinctions.  The  fool  may 
laugh  and  go  on :  we  could  not  teach  him  to  think,  had  we 
all  the  wisdom  of  Solomon,  and  all  his  gravity  to  boot ;  but 
the  man  of  reflection  will  turn  away  from  our  instances  with  a 
deeper  and  more  profitable  impression.  He  will  be  convinced 
of  the  difficulty  of  anticipating  contingencies,  and  the  con- 
sequent imperfection  of  laws.  He  will  know  that  petty  re- 
finements are  fostered  by  knowledge  and  wealth.  He  will  see 
the  germs  of  interminable  systems  in  the  vaunted' models  of 
brevity :  the  evils  of  complication  extending,  as  the  tide  of 
improvement  rolls  on :  the  energies  of  intellect,  perverted  or 
baffled  by  subtlety  :  the  proudest  productions  of  mind,  eaten 
into  and  worn  down  by  itself. — Such  are  really  the  prospects 
of  France  :  they  cannot  be  brightened  by  flattery. 

We  have  done  with  the  letter  of  the  law.     Let  us  now  see 


*  Mr.  Humphreys'  Letter,  p.  9. 
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the  mode  of  administering  it,  and  the  spirit  in  which  it  is  ob- 
served. To  use  a  hacknied  and  much  abused  phrase,  '*  Does 
the  new  procedure  work  well  V 

Here,  too,  we  are  able  to  compare  wishes  and  promises  with 
facts.  — 

**  Apprehensions  are  entertained  that  law  expenses  will  be  great. 
Ah  !  undoubtedly  they  will,  if  the  simplicity  of  the  prescribed  forms 
is  violated,  if  the  appointed  intervals  become  arbitrary,  if  the  scale  of 
taxation  and  rules  are  contemned.  But  why  give  way  to  alarm  ? 
Ought  we  to  suppose  that  at  a  moment  when  the  sovereign  is  zea- 
lously watching  over  all,  even  the  lowest,  details  of  administration, 
at  a  moment  when  men  of  all  conditions  and  professions  seem,  as  it 
were,  fraught  with  his  spirit,  at  a  moment  when  half  the  globe  is  fol- 
lowing the  direction  which  he  has  impressed  upon  it,  the  French  will 
be,  of  all  others,  the  nation  to  resist  his  reasonable  and  publicly 
avowed  wishes  ?  Yes,  the  law  will  be  executed  ;  it  is  guaranteed  to 
us  by  the  genius  which  has  constantly  presided  over  its  formation, 
and  still  more  by  that  admiration,  that  love,  which  are  making  them- 
selves a  voice  over  the  whole  surface  of  the  empire.^ 

This  is,  indeed,  a  precious  specimen  !  ^*  His  reasonable 
and  publicly  avowed  wishes  !"  As  if  the  right  hand  forgot 
its  cunning — the  mind  unlearnt  its  lore,  at  the  mere  avowal 
of  a  depot's  wish ! 

«  Ye  Gods  annihilate  both  time  and  space. 
And  make  two  lovers  happy" — 

is  generally  considered  as  a  request  implying  a  somewhat  un- 
reasonable expectation ;  yet  not  much  more  so  than  Napo- 
leon's; and,  on  coming  to  the  reports  on  criminal  procedure, 
we  shall  not  be  suprised  to  find  there  a  pathetic  appeal  to 
thieves,  adjuring  them  by  their  sense  of  honour  as  French- 
men, by  their  love  for  the  emperor  and  their  regard  for  his 
fame,  to  refrain  from  picking  pockets.  Seriously  speaking, 
this  whole  affair  of  the  code  has  a  good  deal  of  humbug 
about  it ;  and  more  than  half  inclines  one  to  adopt  the  pun- 
ster's remark,  when  a  bas-relief  of  Napoleon,  with  the  accom- 
paniment of  a  triumphal  car,  was  pointed  out,  —  Oui,  le  char 
t attend!'*  {charlatan). 

To  come  to  facts, —  a  more  unlucky  wish,  expectation 

>  Trielhard. 
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or  prophecy,  was  never  pronounced.  Nor  do  we  say  so 
hastily  :  the  opinion  is  grounded  on  direct  authentic  evi- 
dence as  well  as  on  a  variety  of  hints  and  allusions  scattered 
here  and  there  through  works  of  authority.  We  must  con- 
tent ourselves  with  citing  a  few  of  the  positive  proofs,  and 
shall  begin  with  M.  Rey. 

**  Although  the  Code  of  Procedure  has  retrenched  so  many  useless 
forms  and  writings  employed  in  the  old  practice,  it  cannot  be  doubted 
that  the  fbandations  of  the  system  remain  unaltered.  At  first  the 
avou^s  were  much  alarmed  at  the  curtailments  efiaced  by  the  code, 
which  seemed  to  have  done  a  great  deal  towards  the  diminution  of 
their  unauthorised  gains ;  and  well  do  I  remember  the  outcries  of 
many  ;  but  they  soon  took  heart,  for  they  saw  clearly  that  the  evil 
was  not  cut  to  the  root,  and  that  a  fertile  mine  was  left  them  to  d% 
in.  I  shall  enumerate  some  of  the  most  prominent  abuses  of  French 
practice  since  the  code  of  civil  procedure  came  into  force. 

"  1 .  The  law  requires  the  avou^  to  give  complete  copies  of  writings 
employed  in  the  suit,  and  allows  a  certain  remuneration  for  such 
copies,  the  avoui^  being  also  entitled  to  be  repaid  for  the  stamped 
(timbr6)  paper  which  must  be  used ;  but  most  of  them  deliver  only 
the  last  leaf,*  and,  m  case  of  objection,  allege  that  they  delivered  the 
whole  and  that  the  first  part  had  been  lost ;  which  is  a  downright 
robbery,  not  only  in  respect  of  the  copies  which  were  not  made,  but 
also  of  the  stamped  paper  which  was  not  used. 

"  2.  The  law  requires  that  each  page  of  copy  should  contain  but 
thirty-five  lines  ;  yet  the  avou^  insert  as  many  as  sixty,  with  a  view 
to  profit  by  the  saving  in  stamped  paper,  and  to  obtain  this  iU^al 
gain,  they  make  copies  which  it  is  impossible  to  read.* 

''  3.  In  executions  against  immoveables,  in  which  the  code  requires 
a  certain  number  of  placards,  the  avou6s  almost  always  cause  less  to 
be  used,  and  charge  the  full  number  required. 

**  4.  The  law  has  fixed  a  certain  number  of  lines  and  syllables  for 
each  page  in  the  judgment-process ;  but  as  the  clerks  have  a  fixed 
allowance  for  each  roll  (two  pages),  they  do  not  insert  the  required 
number  of  lines  and  syllables,  and  so  augment  the  rolls  at  the  ex- 
pense of  the  pleaders.  But  as  the  government  also  derives  a  profit, 
proportioned  to  the  number  of  pages,  this  abuse  is  not  complained  of 
because  complaint  would  be  vain.' 

*  W«  on  some  oocittons,  reverse  matters,  and  only  make  an  incipitur. 

'  In  which  case  another  copy  may  be  required. — Introd.  a  la  Pratique*  &c.  p.  83* 

»  Vol.  i.  280. 
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This  hit  at  the  government  is  followed  up  by  one  at  the 


'<  Another  provisioD  which  aggravates  the  ill  consequences  of  the 
former  (the  non-appearance  of  the  parties  themselves),  is  that  which 
limiu  the  number  of  avoues  in  each  court,  so  that  an  understanding 
express  or  implied  may  always  exist  amongst  the  advocates  to  btro- 
duce  or  perpetuate  abuses  :  and  the  judges,  who  might  oppose  these, 
being,  for  the  most  part,  brought  up  in  the  spirit  of  the  profession, 
either  cannot  see,  or  will  not  remedy,  abuses/'^ 

The  following  passage  occurs  after  mentioning  the  rule, 
authorising  the  most  diligent  party  to  proceed  in  default  of 
the  other. 

''  But,  in  practice,  the  avoues  take  good  care  that  the  party  shall 
not  resort  to  an  expedient  which  could  only  be  useful  to  their 
clients/** 

The  next  relates  to  judgments.  After  mentioning  that  the 
code  contains  many  provisions  with  regard  to'  the  mode,  our 
author  goes  on. 

*'  In  practice,  the  spirit  of  the  law  as  to  the  drawing  up  of  judg- 
ments is  completely  eluded  ;  for  in  place  of  a  simple  exposition  of 
points  of  law  and  circumstances,  it  is  customary  to  copy  at  the  head 
of  the  judgment  almost  all  the  preceding  writings,  the  mass  of  which 
we  have  seen  already  is  so  glaringly  disproportioned  to  the  demands 
of  justice."* 

Again — ''  I  shall  confine  myself  to  a  simple  statement,  requesting 
the  reader  toobserve  that  the  legislator  in  all  these  proceedings  care- 
fully applies  himself  to  restrain  the  number  and  extent  of  instru- 
ments, as  well  as  the  length  and  frequency  of  delays,  but  that  un- 
happily his  salutary  provisions  have  been  counteracted  by  the  funda- 
mental vice  of  placing  the  process  at  the  mercy  of  the  man  of  law." 

One  more  extract  we  take  for  the  sake  of  a  conclusion. 

''  In  France,  delays  (delais,  i.  e.  the  respective  times  allowed  for 
taking  the  several  steps)  are  grossly  abused,  and  there  are  lamentable 
facilities  for  exciting  a  crowd  of  incidents  for  the  sole  purpose  of  ha- 
rassing an  adversary.  In  a  word,  although  this  takes  place  in  a  less 
degree  than  in  England,  and  in  a  different  manner,  they  (the  avoues) 
have  managed  to  increase  the  costs  considerably  by  the  length  of 

«  Vol.  i.  281.  »  Id.  286.  »  Id.  287. 
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writings^  the  maltiplicity  of  acts,  and  too  often   by  proceedings 
wholly  frustratory  (frustratoires),** 

This  testimony  would  be  quite  sufficient :  were  not  M.  Rey 
most  particularly  libeml^  and  Messrs.  Bentham  and  Ensor' 
(the  latter  of  whom  he  is  pleased  to  dub  Sir  George)  his  fa- 
vourite authorities.     Predilections  of  this  sort  certainly  Jus- 
tify us  in  protesting  against  the  comparative  estimate  con- 
tained in  the  last  quotation ;  and  may^  perhaps,  induce  our 
readers  to  wish  for  confirmatory  proofs.     We  will  give  them 
one  or  two.    We  find  M.  Dupin  (a  great  stickler  for  French 
Procedure)  relating,  in  a  preface,  that  a  certain  pleader  en- 
gaged against  himself  quoted  fourteen  decisions  on  the  con- 
struction of  a  clause  in  a  will ;  and  mentioning,  with  the  view 
of  proving  that  this  vicious  fondness  for  authority  is  shared  by 
the  bench,  a  particular  case  of  appeal  in  which  the  advocate  was 
obliged  to  read  a  judgment  extending  to  52  rolls  (104  pages 
of  36  lines  each)  upon  any  easy  question  relating  to  the  nature 
of  a  rent.      And  though  M.  Dupin  softens  down  the  first  by 
assuring  us  that  a  word  from  himself  sufficed  for  the  demoli- 
tion of  the  argument,  and  assures  us,  in  relation  to  the  latter, 
that  the  chief  president,  *'  with  his  habitual  regard  for  the 
administration  of  justice,"  took  occasion  to  say  that  he  would 
write  to  the  presidents  and  request  them  to  avoid  employing 
such  diffuse  and  to  the  parties,  burdensome  modes  of  re- 
cording—  though  he  does  mention  this,  such  passages  may 
fairly  enough  be  cited  in  aid  of  M.  Rey. 

Definitions  too  frequently  afford  hints^and  the  following  is 
certainly  a  strange  one. 

{Qu*e8t  ce  que  grossoyer  ?)  What  is  meant  by  ingrossing  ?  The 
art  of  elongating  words  and  lines,  so  as  to  take  up  as  much  paper  as 
possible,  and  selling  it  all  daubed  and  scribbled  to  the  miserable 
suitors.  But  is  this  waste  paper  (paperasse)  of  the  least  use  to  the 
judge  ?     Never.     (Mercier,  Tableau  de  Paris,)*'^ 

I  «  Defects  of  the  English  Laws  and  Tribunals,  by  George  Ensor,  Esq.  Author 
of  National  Education,  National  Government,  Independent  Man,  and  Principles  of 
Morality.  London,  1812." — An  octavo  of  507  pages,  uncut  copies  of  which  may  be 
had  at  the  staUs  for  fifteen  pence  a-piece.  All  we  could  get  from  it  of  any  use  was 
one  of  his  quotations,  which  are  occasionally  correct. 

*  Intiod.  a  la  Prat.  p.  82. 
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We  may  also  mention  Mr.  Butler's  opinion,  than  whom 
few  have  taken  greater  trouble  to  inform  themselves  on  every 
branch  of  jurisprudence  and  legislation. 

''  It  is  allowed  that  the  first  (the  code  civil)  possesses  great  merit, 
that  the  third  (de  Commerce)  is  very  faulty,  and  that  whatever  is  good 
in  any  of  them  is  rendered  almost  entirely  useless  by  the  last  (de 
Procedure  Civil),  which  has  completely  confounded  and  paralysed  all 
the  judicature  of  the  country."* 

It  will  be  observed  that  Mr.  Butler  is  here  speaking  from 
authority,  and  without  pretending  to  draw  conclusions  for  him- 
self. He  knows  how  difficult  it  is  for  a  foreigner  to  estimate 
the  workings  of  a  system ;  and  we  wish  French  gentlemen 
would  follow  his  example.  When  M.  Rey  states  objections 
or  affords  hints,  we  receive  them  with  gratitude ;  but  his  ge- 
neral estimates  go  for  nothing  with  us,  and  we  have  no  inten- 
tions to  force  ours  upon  him  :  only  let  any  man  count  up 
the  steps  and  writings  that  must  or  may  be  taken  and  used 
in  France,  and  then  compare  them  with  our  own  practice,  and 
he  will  arrive,  we  think,  at  a  very  different  conclusion  from 
that  of  the  jurist  in  question.  At  the  same  time  we  are  quite 
ready  to  admit  that  the  French  have  institutions  and  ar- 
rangements which  might  be  adopted  here  with  advantage. 
Our  numerous  fictions,  for  instance,  are  particularly  objec- 
tionable :  they  make  utter  nonsense  of  our  writs,  and  of  the 
heads  and  tails  of  written  proceedings.  What  is  worse,  one 
of  these,  the  fiction  of  all  pleadings  being  oral,  sets  every 
thing  like  regularity  at  defiance^  and  makes  legal  periods  de- 
pendant on  chance.  Now  that  a  suit  is  conducted  to  an 
issue  by  a  private  interchange  of  writings,  the  intervals  be- 
tween the  several  stages  of  an  action  should  be  settled  ac- 
cording to  considerations  of  expediency,  without  regard  to 
Terms,  which,  however,  may  still  be  kept  up  so  far  as  the 
more  formal  sittings  of  the  courts  are  concerned,  should  that 
be  deemed  advisable.  We  hinted  this  before,  and  merely 
restate  it  here  as  an  illustration  of  the  evil  of  fictions,  which 
many   excellent   lawyers   have    attempted    to  defend.^     A 

1  Co.  Litt.  191.  a.  note  III.  3. 

*  Yorke  on  the  Law  of  Forfeiture,  and  Wynne's  Eunomus.  A  party  cannot  be 
compelted  to  take  more  than  one  step  a  term,  1  Arch.  144. 

L    L 
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minute  inquiry  into  the  merits  and  demerits  of  English  prac- 
tice, as  compared  with  the  French,  will  appear  in  our  next 
Number,  when  we  shall  probably  discuss  the  Commissioners' 
Report. 

We  are  also  quite  ready  to  allow  to  M.  Dupin  that  "  the 
Code  of  Civil  Procedure  has  simplified  the  forms  and  dimi- 
nished the  expense  of  law-suits."^  Considering  the  almost 
unprecedented  abuses  of  the  old  system,  this  is  not  saying 
very  much  for  the  new,  and  certainly  holds  out  no  inducement 
to  us  who  are  very  differently  situated.  The  French  had 
courts,  by  scores,  who  neither  could  nor  would  assimilate  their 
practice ;  we  luckily  have  only  three,  who  can  and  will  get 
rid  of  discrepancies  and  then,  most  probably,  go  on  together. 
Our  books  of  practice^  too,  are  by  no  means  so  nonsensical  as 
strangers  are  fond  of  assuming :  a  vast  variety  of  constantly- 
t)ccurring  combinations  are  satisfactorily  provided  for  by 
well-considered  decisions ;  and  we  should  be  sorry  to  see  the 
legislature  dabbling  with  these,  though  we  would  fain  be  rid 
of  many  obsolete,  and  not  a  few  absurd,  regulations.  In  short, 
we  prefer  chiseling,  inlaying  and  polishing  to  casting  anew — 
the  tesselated  pr.vement  (if  Gibbon  and  Mr,  Humphreys  will 
have  it  so)  to  the  simple  statue  from  the  hand  of  an  artist^ — 
and  we  deprecate  the  years  of  confusion^which  are  sure  to 
«nsue  when  an  overgrown  system  is  suddenly  compressed. 
One  objection,  amongst  many,  to  codes  and  general  projects 
of  redaction,  has  never  been  met ;  they  necessarily  change, 
not  merely  what  the  framer  means  to  change,  but  what  he 
means  to  retain. 

Of  this,  however,  much  more  must  be  said  than  a  sentence 
or  two  at  the  end  of  an  article ;  and,  once  for  all,  we  beg  to  re- 
mark that  the  preceding  statement,  prolonged  as  it  is,  should 
be  considered  only  as  the  expository  part  of  the  argument 
Our  details  were  selected  and  arranged  without  a  view  to 
controversy ;  and  if,  occasionally,  the  old  Adam  broke  out,  we 
seldom  stopped  to  clench  a  conclusion.     Our  whole  and  sole 

'  Letter  to  Mr.  Sampson  :  he  adds,  *'  No  fault  is  found  with  it  except  relative  to 
the  form  of  execution  {expropriation),  the  unfortunate  though  necessary  adjunct  to 
the  law  of  mortgage."     Credat  Judaeus  ! 

«  See  the  passage  quoted  from  Gibbon,  and  appKed  by  Mr.  H.  in  his  Letter  to 
Mr.  Sugden,  p.  9.  The  comparison  of  a  pavement  with  a  sutue  is  not  exactly  what 
we  should  have  expected  from  Gibbon. 
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object,  we  prot^t,  has  been,  to  furnish  a  manual  to  be  used  in 
the  coming  discussion,  and  prepare  the  public  for  the  consi- 
deration of  topics  which  have  never  yet  been  fairly  nor  even 
intelligibly  submitted  to  it. 

Appendix  of  Forms  re/erred  tOi 

[The  pag$  of  the  Article  at  which  each  form  is  mentioned  is  prefixed,} 
1.  Assignation  (anie  469.) 
L'an  mil  hoit  oent  Tingt-quatre,  le  premier  F6vrier,  a  la  requite  da  sieur  Paul, 
nogociant,  diiment  patent^/  mais  non  sujdt  a  pateote  pour  le  fait  dont  il  s'agit, 

demeorant  a  Paris,  Rue ,  No.  50,  pour  lequel  domicile  est  ^lu  en  T^tude  de 

M«.  Jacques,  avou6  pres  le  tribunal  civil  de  la  Seine,  sise  a  Paris,  Rue  — ,  No.  6, 
lequel  occupera  pour  le  requ^rant  sur  Tassignation  ci-apres :  J'ai,  Nicolas,  huissier 
pres  le  tribunal  dvil  de  la  Seine,  demeurant  k  Paris,  Rue  — *-,  No.  24,  patent^  le 
15  Janvier  dernier,  3^  clasae,  soussign6,  signifi6,  et  en  t^tedes  pr^sentes  laiss^  copie 
an  sieur  Pierre,  propri^taire,  demeurant  a  Paris;  Rue  -— *—,  No.  7,  en  son  domicile, 
en  parlant  a  une  fille  a  son  service,  ainsi  d^dar^ 

D*an  proces- verbal  de  non-conciliation  d^livr^  par  M.  le  juge  de  paix  du  premier 
arrondissement  de  Paris,  assist^  de  son  greffier,  en  date  du  vingt  Janvier  dernier, 
enregistr^  ;  i  ce  que  du  contenu  audit  proces-verbal  le  susnomm^  n*ignore  ;  et  it 
pareille  requite  demeure,  Election  de  domicile*  constitution  d'avou6,  et  paiiant  comme 
dessus,  j*ai,  huissier  sosdit  et  soussign^,  donni  assignation  audit  sieur  Pierre  a  com- 
paiahie  d'hui  trois  jours*  &  Taudience  et  pardevant  MM.  le  president  et  juges 
oomposant  la  premiere  chambre  du  tribunal  civil  de  la  Seine,  s^ant  au  Palus  de 
Justice,  a  Paris,  dix  heures  du  matin,  pour. 

Attendu  que  ledit  sieur  Pierre  a  souscrit  au  profit  du  sieur  Paul,  le  15  Ociobre, 
1823,  une  obligation  sous  seing-privd  diiment  enregistr^  de  la  somme  de  2000  fr. 
payable  le  15  Janvier  dernier. 

Voir  dire,  ledit  sieur  Pierre,  qu'il  sera  tenu  de  venir  reconnattre  pour  siennes  les 
Venture  et  signature  de  ladite  obligation,  sinon  et  faute  de  ce  faire,  que  lesdites 
6criture  et  signature  seront  tenues  pour  reconnues  par  le  jugement  a  intervenir,  et 
sans  qu'il  en  soit  besoin  d'autre,  et  se  voir  le  susnomm^  condamner  aux  d6pens. 

Et,  fiaute  par  ledit  sieur  Pierre  de  s*dtre  concilia  sur  le  principal,  se  voir,  apres  les 
d^lais  de  la  loi,*  condamner  a  payer  audit  requ^rant  ladite  sonune  de  2000  fr.,  mon- 
tant  de  Tobligation  8us-^nonc6e,  ensemble  les  int^r^ts*  de  ladite  sonune  tels  que  de 
droits  a  compter  de  ce  jour,  et  s'entendre,  en  outre,  le  susnomm^  condamner  aux 
d^pens,  dont  distraction  sera  faite  au  profit  de  M.  Jacques,  avou6,  qui  la  requiert, 
aux  offies  par  lui  de  faire  toute  affirmation  de  droit  \  k  cequepareiUement  ledit  sieur 
Pierre  n*en  ignore,  je  lui  ai,  domicile  et  parlant  comme  dessus,  laiss^  copie  tant  du 
proces-verbal  de  non-conciliation  sus  6nonc6  que  du  present  exploit,  dont  le  co6t 
est  de  6  fr.  75  c. 

Nicolas. 


■  licensed  :  tbis  must  be  staled. 

'  The  ragular  time  is  eig^t  days ;  it  is  shortened  on  emergencies. 

'  The  validity  of  this  form  has  been  disputed  ;  but  there  are  cases  deciding  that  it 
is  not  necessary  to  specify  iIm  number  of  days* 

*  Whether  interest  can  be  recovered,  if  not  specially  mentioned,  is  still  a  moot 
point. 

L    L   2 
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[On  tennine  ainsi  U  copie  :] 

Je  lui  ai,  domicile  et  parlant  comroe  dessiw,  laiss^  la  pr^nt  copie.  Let  cofit  dc 
Texploit  est  de  6  fr.  75  c* 

2.  Constitution  d*avou6  (ante,  470). 

M .  Jean,  avou6  pres  le  tribunal  civil  de  la  Seine, 

D^lare  a  M.Jacques,  avou6  pres  le  m6me  tribunal  et  du  sieur  Paul, 

Qu'il  a  charge  et  pouvoir  d'occuper,  et  qu*il  occupera  pour  le  sieur  Pierre  sur 
I'assignation  a  lui  donn^e  a  la  requite  dudit  sieur  Paul,  suivant  exploit  du  ministere 
de  Nicolas,  huissier  a  Paris,  en  date  du  premier  F^vrier,  present  mois. 

Sans  n^anmoins  aucune  approbation  pr6judiciable  de  ladite  deraande,  mais  sous 
la  reserve,  au  contraire,  de  tous  moyens  de  nullity,  fins  de  non-recevoir  et  autres  de 
fait  et  de  droit. 

A  ce  que  ledit  M.  Jacques  n*en  ignore.  d.  a.  p.  o. 

J£A1V. 

[Cet  acte  se  signifie  cl  avou6  par  un  huissier-audiencer,  en  cette  forme :] 

Signifi6  la  pr^nte  copie  a  M.  Jacques,  avou6  a  domicile,  le Fevricr,  1824, 

par  moi,  huissier-audiencier  soussign^,  Simon. 

On  met  sur  Vor^nal  la  mendon  d'enregistiement  suivante :] 

|lnreg»tr6  a  Paris,  le F6vrier,  1824.    Rec^u  56  c,  lOe  compris.* 

Bernard. 

Distribu^  &  la  2e  chambre.  1  3    jtequisition  d'audience  (ante,  470). 

le — Fevn^r.  1824.         J  ^ 

Pour  le  sieur  Paul,  rentier,  demeurant  k  Paris  Rue , 

No.  50,  demandeur,  Jacques. 

'     Contie  le  sieur  Pierre,  propri^taire,  demuerant  a  Paris. 

Rue ,  No.  7,  defendeur,  Jmah. 

11  plaira  au  tribunal, 
Les  parties  n'ont  pu7     Attendue,  etc. 
se  concilier  sur  le  £     [Ici  on  copie  les  motifs  et  les  conclusions  de  la  de- 
principal.  J  mande.] 

4.  Poursuite  d*audience,  {ante,  470). 
A  la  requ^  du  sieur  Paul,  ayant  pour  avou^  M.  Jacques, 
Soit  somm6  M.  Jean,  avou6  du  sieur  Pierre, 

De  comparahre  et  se  trouver  lundi,  prochain,  vingt-cinq  F6vrier  present  mois,  dix 
heures  du  matin,  k  Taudience  et  par-devant  MM.  les  president  et  juges  composant 
la  2©  chambre  de  tribunal  civil  de  la  Seine,  s^ant  au  Palais  de  Justice,  a  Paris, 
pour  y  plaider  la  cause  d'entre  les  parties ;  d^larant  au  susnomm^  que,  fante  par 
lui  de  comparahre,  il  sera  pris  avantage. 
A  ce  qu'il  n'en  ignore.  d.  a.  p.  o. 

Jacques, 
Signifi6  et  laiss^  copie  a  M.  Jacques,  avou6,  a  domicile,  par  moi,  huissier-audien- 
cier soussign6.  JosEPB. 
Enrcgistr^  a  Paris,  le F6vrier,  1824.     Re^u  55  c.  Henri. 

'  It  is  worth  remarking  that  this  charge,  like  the  charge  for  an  English  writ,  is 
made  up  of  several  items  ;  i.  e.  original,  2  fr. ;  copie,  60  c.  ;  enregistrement, 
2  fr.  20  c. ;  timbre  (stamp-duty)  1  fr.  50  c. ;  copie  de  piece»  90  c ;  repertoire,  10  c. 
The  original  must  be  registered  by  the  officer  within  four  days  after  service,  under  a 
penalty. 

'  The  charge  for  this  is  2  fir.  85  c,  made  up  likewise  of  several  items. 


le— Fevricr,  1824. 
11  s'agit  d'une  de-^ 
mande  en  v6ri6ca- 
tion  d'^riture  et 
en  paiement  d*une 
sommede2000fr.^ 
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5.  Conclusions  excepUonelles  {antt,  471). 

Pour  le  tieur  Pierre,  d^fendeur,  Jean. 

Contre  le  sieur  Paul,  demandeur.  Jacques. 

II  |daira  an  tribunal, 

Attendu  que  tout  demandeur  doit  justiBer  des  titres  et  pieces  a  Tappui  de  sa  de- 
mande, 

IKre  et  ordonner  qu^avant  de  plaider  au  fond,  M.  Jacques,  avou6  du  steur*Paul, 
sera  tenu  de  communiquer  d  M.  Jean,  avou6  de  sieur  Pierre,  soit  par  la  roie  du 
gzeffe  et  avec  d^placement,  soit  a  Taimable,  et  sur'le  r^c^piss^  dudit  M.  Jean, 
avou6,  la  pr^tendue  obligation  en  date  du  15  Octobre,  1823,  6nonc6e  par  le  sieur 
Paul  dans  sa  demande  introductive  d*instance  du  premier  F^vrier  pi6sent  mois* 
Sinon,  et  faute  par  Ini  de  faire  cette  communication,  lui  denier  toute  audience,  et  le 
condamner  aux  d^pens,  dont  distraction  sera  £ute  au  pro6t  dudit  M.  Jean,  avou6, 
qui  affirme  les  avoir  fray^s  et  d^bours^  de  aes  deniers. 

Jbam. 

6.  Conclusions  au  fond  (mU$,  471). 

Four  le  sieur  Pierre,  d^fendeur,  Jean. 

Contre  le  sieur  Paul,  demandeur,  Jacques. 

II  plaira  au  tribunal, 

Attendu  que  le  sieur  Pierre  6tait  mineur  k  T^poque  ou  il  aurait  souscrit  Fobliga- 
dont  le  sieur  Paul  poursuit  contre  lui  le  paiement ; 

Attendu  que  tons  les  engagemens  souscrits  par  des  mineurs  non  autoris^s  sont 
nuls,  d'une  nullity  radicale  et  absolue, 

Declarer  le  sieur  Paul  purement  et  simplement  non-recevable  dans  sa  demande, 
en  date  du  1  F6vrier  dernier,  en  tous  cas  Ten  d^bouter  et  le  condamner  aux  d6pens, 
dont  distraction  sera  faite  au  profit  de  M.  Jean,  que  la  requiert,  aux  offres  par  lui  de 
faire  toute  affirmation  de  droit'  Jean. 

7.  Requite  (ante,  472). 

A  MM.  les  pr^ident  et  juges  composant  au  la  seconde  chambre  du  tribunal  civil 
du  d^partement  de  la  Seine,  s^nt  au  Palais  de  Justice,  a  Paris. 

Le  sieur  Pierre,  propri^taire,  demeuraut  a  Paris,  Rue ,  No.  SO.  d^fendeur 

aux  fins  de  Texploit  introductif  d'instance  du  d-apres  d^nomn^,  et,  demandeur  aux 
fins  de  la  pr^nte  requite,  ayant  pour  avou6  M.  Jean  ; 

Contre  le  sieur  Paul,  rentier,  demeuraut  a  Paris,  Rue  — — ,  No.  4,  demandeur 
aux  fins  de  son  exploit  introductif  d'instance,  en  date  du  premier  F^vrier  demier» 
et  d6fendeur  aux  fins  des  pr^sentes,  ayant  pour  avou^  M.  Jacques ; 

A  llionneur  de  vous  exposer  que  plusieurs  moyens  p^reroptoires  existent  et  con- 
coorent  dans  la  cause  pour  faire  rejeter  la  demande  du  sieur  Paul. 

Le  simple  expos^  des  faits  suffira  pour  ^lairer  la  religion  du  tribunal  sur  la  con- 
testation qui  lui  est  defer^.' 

FmU, — [Icion  rapporte  les  faits  qui  donnent  lieu  a  la  contestation :  Ton  mentionne 
ensuite  succinctement  la  proc^ure  faite  par  les  parties,  et,  apr^  cet  expos^,  on  arrive 
a  la  discussion  dans  laquelle  on  d^voloppe  les  moyens  que  Ton  emploie,  et  ou  Ton 
emploie,  et  oO  Ton  combat  ceux  qu*a  feut  valoir  Tadversaire  :  on  analyse  ordinaire- 
ment  la  discussion  avant  de  conclure ;  enfin,  on  termine  en  pi^nant  des  conclusions.] 

>  Tbe  charge  is  3  fr. 

'  The  charge  is  2  fr.  per  roll  (two  pages  of  36  lines  each)  for  the  original,  and 
60  cents,  per  roll  for  the  copy. 
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8.  Quality  (anU,  476). 
Seconde  Chambre. — Audience  du  4  Ao4t»  181^. 

£ntre  le  sieur  Paul,  rentier,  demeurant  a  Paiii,  Rue ,  No.  50,  demaodeur 

aux  fins  de  son  exploit  introductif  d'instance,  en  date  du  1  F^vrier  dernier,  et 
d^fendeur  aux  fins  de  la  requite  du  ci-apr^  d^nomn^,  en  date  du  15  Mai  dernier, 
comparant  par  M.  Robert,  avocat,  assist^  de  M.  Jacques,  avou6,  d*une  part. 

£t  le  sieur  Pierre,  propri^taire,  demeurant  Rue ,  No.  60,  d^fendeur  aux  fins 

de  Texploit  introductif  d'instance,  et  aux  fins  de  la  requite  ci  dessns  6nonc^  et 
dat^e,  et  demandeur  aux  fins  de  sa  requite  dudit  jour,  15  Mai  dernier,  comparent 
par  M.  Vincent,  avocat,  assist^  de  M.  Jean,  aTou6,  d*autre  part : 
s.  q.  1.  p.  q.  p.  n.  n.  p.  a«  d.  e.  i.  r.  d.  p. 

Point  de  Jait*  —  [lei  on  rapporte,  avec  precision,  les  faits  qui  avmient  donne 
naissance  a  la  contestation ;  on  mentionne  les  actes  et  defenses  signifi^  de  part  et 
d'autre,  et  Ton  copie  les  conclusions  respectives  des  parties;  Ton  pose  ensuite  ks 
j)oint$  de  droits  c'est-a-dire  les  questions  sur  lesquelles  le  tribunal  avait  a  statuer.] 

Point  de  droit,  —  [Devait-on  tenir  pour  reconnues  les  6criture  et  signature  du 
billet  dont  s*agissait  ?] 

En  cons^uence,  condamner  Pierre  a  payer  a  Paul  la  somme  de  2000  fr.  montant 
en  principal  dudit  billet. 

Devait-on,  au  contraire,  declarer  le-dit  billet  nul  et  de  nul  e£RH,  comme  souscrit 
par  un  niineur  non  autoris^  1 

En  consequence,  lenvoyer  Pierre  de  la  demande  contra  lui  form^e. 

Que  devait-on  statuer  a  regard  des  d6pens  1 

Le  tribunal,  etc. 

[In  our  next,  we  shall  give  some  French  bilb  of  costs  and  compare 
them  with  English.] 


ART.  II.— MEDICAL  JURISPRUDENCE. 

In  prefixing  this  title  to  remarks  upon  some  topics  that 
intimately  connect  the  two  great  sciences  of  law  and  medicine, 
we  are  aware  that  an  expression  is  made  use  of,  which  may 
be  objected  to  as  inadequate  or  unintelligible.  Unluckily, 
however,  the  vocabulary  of  the  English  language  affords  no 
better.  The  terms.  Forensic  Medicine,  Legal  Medicine,  Ju- 
ridical Medicine,  are  still  less  comprehensive  or  comprehen- 
sible, whilst  that  of  Medical  Jurisprudence  is  sanctioned 
by  the  authority  of  the  best  writers  on  the  subjects  we  would 
treat  of.  It  must  be  always  difficult  to  invent  a  suitable 
name  for  a  science  such  as  this  is,  which  indeed  hardly 
merits  to  be  termed  one,  being  nothing  more  than  a  labori- 
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ous  compilation  of  those  physiological  and  pathological  ex- 
periences whicfi  may  best  enable  the  medical  practitioner  to 
asceitain  what  were  the  immediate  causes,  or  what  is  the  pre- 
cise nature  of  certain  results  submitted  to  his  observation. 
Dr.  Beck,  in  the  introduction  to  his  admirable  work,  has 
defined  medical  jurisprudence  to  be  ''  that  science  which  ap- 
plies the  principles  and  practice  of  the  diiferent  branches  of 
medicine  to  the  elucidation  of  doubtful  questions  in  a  court  of 
justice."  But  the  science  itself  is  one  thing,  the  application 
of  it  another;  and  it  may  be  urged,  what  chance  is 
there  of  the  Court's  deciding  rightly,  unless  some  among 
its  members  possess  an  acquaintance  with  medical  science 
sufficient  to  enable  them  to  estimate  the  extent  of  the  wit- 
ness's knowledge,  and  the  probability  of  the  surmises  he  has 
formed  ?  To  this  we  answer,  that  as  those  medical  questions 
that  commonly  occupy  the  attention  of  our  law  courts  require, 
for  the  most  part,  information  the  most  profound,  experience 
the  most  extensive,  and  observation  the  most  discriminating 
of  any  in  the  whole  range  of  physiological  science,  the  lawyer 
who  would  attempt  to  make  himself  competent  to  judge  of 
them  will  have  but  little  time  for  the  other  studies  incident  to 
his  profession,  and  however  successful  that  attempt,  it  may 
be  doubted  how  far  his  opinion  would  have  weight  with  a 
judge  or  jury  as  controlling  or  opposing  that  of  a  professional 
witness,  whose  life  has  been  exclusively  devoted  to  pursuits,  a 
perfect  knowledge  of  which  is  on  all  hands  admtted  requisite 
for  the  forming  a  correct  judgment  in  the  case.  For  these 
reasons,  notwithstanding  our  hearty  concurrence  with  those 
who  urge  the  indispensable  necessity  of  various  acquirements 
to  our  lawyers,  we  yet  incline  to  the  opinion  that  a  general 
idea  of  this  miscalled  science  is  all  the  legal  student  should 
endeavour  at,  and  whilst  we  would  urge  on  the  medical  prac- 
titioner the  importance  of  fully  mastering  eveiy  topic  treated 
of  in  the  numerous  works  upon  this  subject,  at  the  same  time 
we  entertain  a  hope  that  the  popular  view  we  propose  to  take 
of  it  may  afford  sufficient  instruction  as  well  as  some  amuse- 
ment to  our  legal  readers. 

On  this  subject,  as  on  all  others  requiring  vast  industry  and 
research,  Germany  has  been  more  fruitful  than  any  country  in 
voluminous  writers.     She  may  also  claim  the  merit  of  having 
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preceded  all  her  neighbours  in  enforcing  by  law  the  examina- 
tion of  medical  witnesses  on  doubtful  cases  arising  in  the 
criminal  courts.  This  edict,  which  formed  part  of  the  code  of 
Charles  the  Fifth,  framed  at  Ratisbon  in  the  year  1632,  would 
have  been  productive  of  much  benefit  to  mankind^  bad  its 
sole  effect  been  to  attract  the  attention  of  the  scientific  world 
to  the  important  subject  of  medical  j  urisprudence.  Since  that 
period,  a  long  succession  of  authors  and  compilers  presents 
itself  to  the  attention  of  the  German  student;  and  among  them, 
as  the  most  valuable  and  most  lengthy,  we  may  notice  Bohn, 
Schlegel^  and  Plouquet.  In  Italy,  although  this  science  was 
as  early  cultivated  as  the  middle  of  the  sixteenth  century,  the 
first  work  that  deserves  commemoration  is  Beccaria's  Scriptura 
Medico  Legalis :  but  to  our  own  age  belongs  the  most  illus- 
trious name  in  this  branch  of  Italy's  literature,  and  he  who 
wishes  to  attain  proficiency  therein  may  well  bestow  some 
time  in  perusing  the  Instituzioni  of  Tortosa.  It  may,  indeed, 
be  laid  down  as  a  rule,  that  nothing  worthy  much  attention 
was  published  on  this  subject  previous  to  the  end  of  the  last 
century,  as,  in  common  with  the  rest  of  the  exact  sciences,  it 
has  of  late  years  only  received  that  dispassionate  and  cautious 
treatment  which  modem  philosophy  has  adopted  as  her 
rule ;  rejecting,  for  the  sake  of  human  happiness  and  truth, 
all  amusing  tale-bearing  and  idle  speculation.  Not  that 
the  elder  writers  do  not  most  of  them  exhibit  vast  acuteness 
as  well  as  industry,  but  they  are  one  and  all  addicted  to 
showing  ofiP  their  powers  of  sophistry  in  giving  an  air  of  reason 
and  verisimilitude  to  the  absurd  and  improbable,  and  they  are 
tainted  by  an  unluckly  preference,  purely  scientific  doubtless, 
for  treating  of  the  grand  theory  of  generation  in  all  its  forms 
and  stages,  somewhat  to  the  neglect  of  other  matters  as  im- 
portant, at  least,  to  the  medical  jurist.  We  have  yet  to  speak 
of  the  nation  which  has  been  the  great  promoter — which 
was  almost  the  monopoliser — of  this  science,  since  it  deserved 
the  name,  until  the  last  few  years.  Besides  the  half-forgotten 
yet  illustrious  names  of  Par6  and  Deveaux,  France,  within 
the  last  forty  years,  may  boast  of  a  long  list  of  writers,  whose 
services,  great  as  they  have  been  to  the  science  of  medical 
jurisprudence,  constitute  but  a  small  portion  of  their  general 
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celebrity.  From  among  many  others  well  deserving  notice, 
we  may  select  the  names  of  Louis^  Petit,  Belloc,  Mare, 
Orfila,  and,  above  all,  Foder^,  to  whom  after-writers  have 
been  mainly  indebted  for  the  history  and  illustration  of 
this  science.  It  will  scarcely  be  believed,  that  not  one 
tolerable  work  on  forensic  medicine  had  appeared  in  Eng- 
land before  the  publication  of  Dr.  Male,  first  brought  out 
in  1816.  Since  then,  we  have  the  more  copious  and  valuable 
compositions  of  Drs.  Gordon  Smith  and  Paris  —  neither  of 
them,  we  must  take  leave  to  say,  quite  worthy  of  the  justly 
high  reputation  of  their  respective  authors.  As  a  writer  in 
our  language,  and  the  native  of  a  country  whose  literature 
and  science  we  desire  to  see  assimilated  to  our  own,  the 
American  Dr.  Beck  may  here  be  noticed,  who,  by  the  sound- 
ness and  vigour  of  his  style,  has  done  more  than  his  share  to 
bring  about  this  wished-for  consummation.  His  ^^  Elements 
of  Medical  Jurisprudence"  must  be  admitted  to  surpass  all 
other  works  on  the  same  subject,  and  will,  more  than  any 
other,  form  the  text-book  of  these  articles ;  a  second  edition 
of  it,  with  notes  and  an  appendix  by  Dunlop,  was  published 
in  London  in  1825. 

Upon  perusal  of  any  one  of  the  authors  above  mentioned,  it 
will  appear  that  an  insurmountable  difficulty  presents  itself,  m 
limine,  to  each  and  all  of  them,  namely,  a  difficulty  of  classi- 
fication >and  arrangement.  The  reader,  if  he  takes  the  trouble 
to  run  over  the  table  of  contents  in  Smith  or  Paris,  will  meet 
with  many  topics  arranging  themselves  as  properly  under  this 
as  that  head,  and  will  perceive  that  almost  all,  however 
manifestly  related  to  one  division  of  the  subject,  might,  under 
peculiar  circumstances,  more  properly  belong  to  another. 
Thus,  matters  coming  for  the  most  part  under  the  cognizance 
of  a  criminal  court  might,  in  a  solitary  instance,  engage  the 
attention  of  the  civil  or  ecclesiastical ;  and  an  inquiry  into  a 
case  of  death  or  other  personal  injury  belongs  to  a  difierent 
branch  of  the  subject,  accordingly  as  we  consider  the  nature 
of  the  effect  or  the  agency  by  which  it  was  produced.  Dr. 
Beck  and  many  others  have,  therefore,  hopelessly  abandoned 
all  idea  of  systematizing  their  observations,  and  in  so  doing, 
they  have  chosen,  perhaps,  the  better  part ;  whilst  some,  and 
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at  their  head  stands  Foder6,  endeavour  to  evade  the  difBculty 
by  marshalling  these  amphibious  questions,  which,  being 
'^  neither  fish  nor  flesh/'  no  man  knows  where  to  have,  under 
the  title  of  M^decine  Legale  Mixte,  like  the  ingenious  person 
in  the  farce,  who  avoids  offending  the  partizans  of  spirit  or 
water,  by  avowing  himself  a  stickler  for  grog.  To  Dr.  Gordon 
Smith's  attempt  at  classification  must  be  assigned  the  bad 
eminence  of  incomparable  absurdity ;  he  considers  the  details 
of  forensic  medicine  under  the  four  heads  of — 

'^  Questions  relating  to  the  extinction  of  life : 
Questions  arising  from  personal  injuries,  not  involving  a 

fatal  issue : 
Disqualifications  for  the  discharge  of  offices  or  the  exer- 
cise of  social  functions : 
Miscellaneous  Questions." 
As  well  might  the  Doctor,  the  Doctor's  pen,  the  Doctor's  sub- 
ject^ and  the   London  University^   be  enumerated  as  four 
•'  classes"  of  one  science. 

In  adopting  the  arrangement  recommended  by  Professor 
Plenck,  and  sanctioned  by  the  examples  of  Tortosa  and  Male, 
we  are  not  blind  to  the  many  cogent  objections  that  may  be 
urged  against  it,  but  as  we  are  quite  convinced  that  classi- 
fication is  indispensable  to  the  explaining,  understanding,  or 
remembering  any  science,  we  are  compelled,  for  fault  of  better, 
to  consider  the  multifarious  topics  that  make  up  the  science 
of  medical  jurisprudence  under  the  three  heads  of  — 

Questions  that  arise  in  criminal  courts : 

Questions  that  arise  in  civil  courts : 

Questions  that  arise  in  ecclesiastical  courts. 

It  must  be  but  too  manifest  that  there  are  many  questions 
that  may  chance  to  arise  in  some  two  of  these,  or  all  three. 
Such  will  be  considered  under  the  head  of  that  court  in  which 
they  most  commonlj/  occur ;  —  and  first,  of  criminal  questions, 
in  other  words,  of  personal  injuries,  whether  amounting  to  the 
extinction  of  life  or  extending  only  to  the  violation  or  mayhem 
of  the  living  subject.  Of  these,  the  subject  of  death,  as  pro- 
ducible by  a  vast  variety  of  causes,  requires  by  far  the  most 
ample  consideration.  Dr.  Smith  and  others  proposed  to 
view  it  under  the  several  heads  of  death  by  the  act  of  another. 
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by  the  act  of  the  deceased  himself,  or  by  the  act  of  nature. 
These  divisions  are  useful,  but  as  they  may  all  be  mooted  in 
the  same  trial  in  a  criminal  court  for  murder  (for  the  prisoner 
may  plead  that  the  circumstance  which  casts  suspicion  on 
him  will  admit  a  more  fair  and  probable  explanation  by  sup- 
posing the  deceased  to  have  died  by  his  own  hand,  or  by  the 
visitation  of  God),  we  prefer  a  more  general  arrangement.  — 
We  mean  to  adopt  that  which  considers  the  subject  under  the 
heads  of  death  by  poisoning,  wounds,  suffocation,  &c.  We 
shall  begin  with  the  latter,  confining  ourselves  to  death  by 
hanging  or  drowing.  This  method  will  enable  us  to  bring 
into  the  closest  juxtaposition  the  general  evidence  and  that 
given  by  the  medical  practitioner  in  support  of  his  argument 
for  attributing  the  result  to  one  agency,  rather  than  to  another. 
As  we  proceed  it  will  enable  us  also  to  shew  how  very  slight, 
and  to  how  very  few  perceptible,  are  occasionally  the  differences 
of  appearance,  on  which  the  discovery  of  the  actual  cause  of 
death  depends,  and  how  necessary  in  consequence  to  medical 
practitioners  is  the  study  of  this  branch  of  science,  as  by  it 
alone  can  be  insured  the  punishment  of  the  guilty,  or  the 
preservation  of  the  innocent. 

The  most  common  perhaps  of  all  the  means  employed  to 
produce  death,  is  the  infliction  of  external  wounds,  and  with 
this  it  may  be  as  well  to  commence.  It  would  be  superfluous 
in  this  place  to  enter  at  large  into  the  variety  of  directions  for 
the  examination  of  the  dead  body  contained  in  the  best  books 
of  practice.  It  will,  of  course,  be  perceived  that  where  there 
is  doubt  as  to  the  agency  by  which  life  became  extinct,  the 
minutest  observation  of  all  appearances,  both  external  and  in* 
temal,  is  required.  It  would  be  easy  to  shew  by  many  ex- 
amples, what  terrible  evils  have  resulted  from  the  neglect  to 
notice  the  most  trifling  circumstance  in  which  the  corpse  has 
differed  from  the  natural  state,  and  how  often  the  ends  of 
justice  have  been  defeated  by  the  examiner's  desisting  from 
his  labours  as  soon  as  a  single  corporal  injury,  adequate  to 
destroy  life,  has  presented  itself.  Bodies  in  vain  submitted 
to  the  inspection  of  a  surgeon,  have  been  taken  from  the 
grave  after  many  days,  and  a  more  accurate  survey  has  traced, 
by  marks  before  unseen,  the  immediate  cause  of  dissolution : 
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a  murdered  man  has  been  thrown  from  a  precipice,  or  cast 
into  a  river,  and  hasty  and  unsure  observers  have  pronounced 
the  death  accidental :  on  the  other  hand  wounds  or  bruises 
fatal  in  appearance  in  those  who  have  suddenly  fallen  dead 
from  internal  disorder,  have  given  rise  to  the  condemnation  of 
the  innocent,  when  a  further  investigation  would  have  shewn 
that  the  destroying  cause  was  apoplexy  or  intoxication.  The 
annals  of  France  present  a  melancholy  catalogue  of  legal 
murders  thus  effected,  but  we  trust  that  the  superior  illumin- 
ation of  modem  science  must  prevent  their  recurrence  in 
European  countries.  There  are,  however,  some  niceties  of 
discrimination  so  minute  in  themselves,  yet  so  important  in 
their  results,  that  a  mention  of  them  becomes  necessary  here. 
We  quote  the  following  useful  remarks  from  Dr.  Beck. 

*'  Wounds  received  before  death  are  marked  by  red,  bloody, 
and  separated  edges.  Those  inflicted  afterwards  are  livid, 
and  their  edges  close  to  each  other.  Similar  appearances 
characterise  contusions  or  blows  in  which  there  has  been  no 
solution  of  continuity ;  and  on  dissection  they  are,  if  inflicted 
on  the  living,  found  to  be  sub-cutaneous  wounds :  vessels  are 
seen  torn  and  fluids  extravasated,  and  the  whole  exhibits  the 
marks  of  tumour  in  its  elasticity  and  circumscribed  shape. 
Violence  to  the  dead  body  can  only  produce  livid  flaccid 
spots  unattended  with  engorgement  or  tur^ur.  Gangrene 
also  is  marked  by  its  being  surrounded  with  a  red  edge  ; 
putrefaction  is  not,  and  the  spots  caused  by  the  latter  are  of 
various  colours." 

Circumstances  under  which  these  distinctions  might  have 
much  depending  on  them,  will  be  presented  to  the  mind  of 
every  reader.  To  take  a  familiar  instance,  valiant  Jack  Fal- 
staff*  could  never  have  successfully  disputed  with  the  Prince 
of  Wales,  the  honor  of  slaying  Percy  on  the  strength  of  the 
*  new  wound  i'  the  thigh,'  had  Henry  the  Fourth's  surgeon 
been  acquainted  with  some  of  the  differences  above  mentioned. 

As  the  most  puzzling  of  similar  appearances  between  which 
it  is  necessary  to  discriminate,  we  may  name  ecchymosis  and 
sugillation :  in  other  words,  that  effusion  of  blood  into  the 
cellular  tissue  of  the  skin  which  is  produced  by  external  vio- 
lence during  hfe,  and  that  which  proceeds  from  the  natural 
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gravitation  of  the  blood  after  death.  The  former  will  be 
^miliar  to  those  who  have  stood  near  vanquished  prize 
fighters ;  the  latter  is  commonly  visible  in  men  dying  of  any 
disorder.  An  accurate  distinction  between  these  is,  it  may 
be  feared,  unattainable :  the  safest  has  been  suggested  by 
Zacchias.  In  ecchymosis,  or  the  discolouration  resulting 
from  contusion,  the  blood  on  incision  will  be  found  concrete ; 
but  in  the  spontaneous  spot  or  sugillation,  fluid.  This 
test  cannot  always  be  depended  on,  yet  in  the  following  case 
its  employment  might  have  saved  the  life  of  an  innocent 
man. 

The  widow  Montbailly  of  St.  Omer,  aged  sixty,  and  of  a 
gross  habit,  was  addicted  to  daily  inebriation.  On  the  morn- 
ing of  the  27  th  of  July,  1779,  she  was  found  dead  in  her  cham- 
ber, lying  on  a  trunk  which  had  sharp  edges.  A  physician 
and  surgeon,  upon  examination  of  the  body  the  day  after,  re- 
ported that  they  found  ecchymosis  and  contusions  upon  the 
neck  and  upper  part  of  the  breast,  the  arms  and  thorax,  par- 
ticularly over  the  third,  fourth,  and  fifth  ribs.  The  bead  was 
swelled,  the  nose  filled  with  clotted  blood,  and  there  was  ex- 
travasation of  blood  under  the  skin  of  the  face.  On  the 
eyelid  was  a  slight  wound  scarcely  penetrating  to  the  orbit, 
which  might  have  been  caused  by  a  sharp  or  cutting  instru- 
ment, but  could  not  in  their  opinion  have  produced  death. 
On  opening  the  body  no  internal  injury  was  discernible. 
The  reporters  added  their  opinion  that  the  extravasated  blood, 
swelling  of  the  head  and  ecchymosis,  were  occasioned  by  a 
fall  or  by  blows,  and  that  death  had  been  produced  either  by 
bcemorrhage  or  suffocation.  It  was,  moreover  stated  by  a 
physician  present  fit)m  curiosity  at  the  examination,  that  the 
eye  was  ecchymosed,  and  the  wound  irregular  and  indented. 

On  connecting  this  report  with  the  known  fact  that  the 
deceased  had  formerly  constant  quarrels  with  her  son  and 
daughter-in-law,  the  supreme  court  of  Arras  came  to  the  con- 
clusion that  they  had  murdered  her.  Montbailly  and  his 
wife  were  condemned  to  be  broken  on  the  wheel,  and  on  him 
the  sentence  was  actually  executed.  A  respite  was  granted 
to  the  woman  on  account  of  her  pregnancy.  During  the  in- 
terval, a  revision  of  the  trial  being  procured,  the  opinion  of  the 
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celebrated  Louis  was  taken  on  the  facts.  Upon  full  inyesti- 
gation  he  decided,  that  it  was  much  more  probable  that  the 
individual  died  from  apoplexy  than  any  other  cause.  The 
following  are  some  of  the  grounds  for  his  conclusion,  lor 
temperance  predisposes  to  sanguineous  apoplexy;  the  re- 
porters, therefore,  have  neglected  their  duty  in  not  opening 
the  head  of  the  deceased ;  had  they  done  so,  the  condition  of 
the  brain  might  have  explained  the  cause  of  haemorrhage. 
A  person  predisposed  to  that  complaint  would  naturally  lose 
a  great  quantity  of  blood  on  falling  in  a  state  of  intoxication 
against  any  sharp-edged  substance ;  the  arteries  and  veins  of 
the  head  would  be  also  much  distended.  The  livid  spots 
found  on  the  thorax  and  arms  of  the  deceased,  and  attributed 
by  the  reporters  to  blows  or  falling,  are  appearances  ordinarily 
seen  in  those  who  die  drunk.  Morgagne  has  recorded  a  case 
in  confirmation  of  this.  A  beggar,  he  says,  going  to  bed 
intoxicated,  died  suddenly  during  the  night;  on  dissection 
the  scrotum  was  found  sugillated,  of  a  red  colour,  the  fietce  dis^ 
tended  with  blood,  not  only  under  the  skin,  but  also  among 
all  the  muscles.  Further,  the  body  was  examined  at  the  end 
of  the  month  of  July,  32  hours  after  death.  There  might 
have  been  present  incipient  putrefaction,  which  would  ac- 
count, perhaps,  for  the  swelling  of  the  head,  lividness  of  the 
thorax,  and  other  similar  symptoms. 

On  these  grounds  it  was  Louis'  opinion  that  there  were  no 
proofs  of  assassination  whatever.  The  superior  Court  of 
Arras,  in  consequence,  revoked  their  decision,  exonerated  tibe 
memory  of  Mcmtbailly,  and  enjoined  medical  practitioners 
thereafter  to  extend  their  examination  to  everii/  pari  of  tht 
bodies  of  those  found  dead. 

In  the  instances  where  death  results  from  wounds  or  blows, 
it  is  generally  very  difficult  to  trace  them  to  the  real  author. 
There  is  scarcely  any  external  injury  which  may  not  be  ii^ 
flicted  by  the  sufferer  himself,  and  a  great  many  may  be  oc- 
casioned by  pure  accident,  (fathering,  however,  from  the 
direction  and  nature  of  the  wound,  the  position  of  the  arm 
producing  it,  some  presumption  may,  generally,  be  deduced 
for  ot  against  suicide.  If  the  traces  of  violence  commence 
from  behind,  as  in  the  case  of  a  ball  passing  through  the 
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body^  entering  at  the  back  :  or  if  the  defunct  to  commit 
the  act  must  have  employed  his  left  hand,  as  in  the  case 
of  a  throat  cut  from  right  to  left^  we  have  a  strong  pro- 
bability against  self-murder.  The  irregularity  of  the  wound, 
if  inflicted  by  a  sharp  weapon ;  bruises  about  the  rest  of  the 
body ;  and  other  signs  indicating  a  struggle  for  life,  will  often 
throw  light  on  the  question.  It  may  be  as  well  to  quote 
two  or  three  cases  illustrative  of  these  difficulties,  and  we  will 
begin  with  one  of  accidental  death,  which  to  the  superficial 
observer,  presented  every  appearance  of  assassination.  It  oc- 
curred near  Merges,  in  Switzerland  in  the  year  1792. 

A  man  in  a  state  of  excessive  drunkenness  left  the  inn 
where  he  had  been  carousing  about  1 1  at  night,  to  return  to 
his  home  at  the  distance  of  half  a  league.  The  weather  was 
cold,  and  the  ground  covered  with  snow.  He  was  found 
dead  next  morning  at  the  side  of  a  ditch  not  far  from  his  own 
door.  A  report  that  he  had  been  murdered  became  prevalent, 
and  a  medical  man  who  saw  the  body  asserted  the  certainty  of' it. 
The  suspected  murderer  was  already  marked  out,  when  Dr. 
Desgranges,  then  residing  at  Merges,  was  ordered  to  inspect 
the  body. 

No  traces  of  violence  were  found,  until  on  turning  the  head 
from  the  left  to  the  right  side,  there  appeared  an  oblique 
wound  beneath  the  lower  jaw,  and  measuring  externally  about 
three  quarters  of  an  inch,  and  in  depth  a  little  more.  The 
clothes  of  the  deceased,  as  well  as  the  snow  on  which  he  lay, 
were  profHisely  stained  with  blood. 

As  this  wound  bore  no  resemblance  to  those  inflicted  by 
ordinary  instruments,  Desgranges  was  led  to  the  belief,  that 
the  injury  was  caused  by  an  auger  which  the  deceased  had 
taken  with  him  from  the  tavern  and  carried  under  his  arm 
with  the  handle  backwards.  This  was  found  at  the  side  of 
the  man,  covered  with  clotted  blood.  Upon  opening  the 
wound  and  inserting  the  auger,  it  was  discovered  to  apply 
completely ;  the  size  of  the  aperture  internally  was  larger  also, 
than  the  external  appearance  indicated.  Further,  on  dissec^ 
tion  it  was  ascertained  that  the  left  carotid  had  been  wound- 
ed, and  that  the  hemorrhage  therefrom  had  been  the  imme- 
diate cause  of  death.    These  facts  seemed  to  decide  that  the 
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injury  was  accidental^  and  it  was  conjectured  that  in  endea- 
vouring to  extract  the  auger  on  which  he  had  fallen^  the  de- 
ceased had  moved  it  round,  and  thus  made  the  internal  wound 
larger  than  the  orifice.  ^ 

In  the  following  case  which  occurred  at  Hertford  in  the  4tb 
year  of  Charles  the  First,  we  find  a  jury  mistaking  murder  for 
suicide.  The  report  of  it  was  found  among  the  papers  of  the 
eminent  Sir  John  Maynard,  a  name  familiar  to  our  legal 
readers. 

Jane  Norcote  was  found  dead  in  her  bed  with  her  throat 
cut.  On  the  deposition  of  two  females  and  a  man,  relations 
of  the  deceased  who  slept  in  an  adjoining  room,  that  she 
went  to  bed  with  her  child  the  night  before  during  the  absence 
of  her  husband,  and  that  no  person  entered  the  house  after- 
wards, the  coroner's  jury  returned  a  verdict  of  felo  de  se. 
But  a  suspicion  being  excited  against  the  deponents,  the  jury, 
before  their  verdict  was  drawn  up  in  form,  desired  that  the 
corpse  might  be  disinterred,  which  was  done  accordingly 
thirty  days  after  death,  and  the  jury  then  charged  the  rela- 
tions with  the  murder.  They  were  tried  at  the  Hertford  as- 
sizes, and  acquitted  so  entirely  against  evidence,  that  Harvey  J. 
suggested  the  propriety  of  an  appeal,  which  was  thereupon 
brought  by  the  child  against  his  father,  grandmother^  aunt, 
and  her  husband  Okeman. 

The  evidence  was  as  follows.  The  deceased  lay  in  a  com- 
posed manner  in  her  bed,  the  clothes  not  at  all  disturbed,  and 
the  child  by  her  side.  The  throat  was  cut  from  ear  to  ear  and 
the  neck  broken.  There  was  no  blood  on  the  bed  saving  a 
slight  tincture  on  the  bolster  where  her  head  lay.  From  die 
bed's  head  ran  a  stream  of  blood,  which  ponded  in  large  quan- 
tities in  the  bendings  of  the  floor.  At  the  bed's  foot  was  a 
similar  stream,  which  likewise  ponded  on  the  floor  in  great 
abundance.  But  there  was  no  continuance  or  communica- 
tion of  blood  between  these  two  streams,  neither  on  the  bed 
nor  on  the  floor.  It  was  further  deposed,  that  on  turning  up 
the  mat,  clots  of  congealed  blood  were  found  in  the  straw  un- 
derneath. The  bloody  knife  was  found  sticking  in  the  floor 
a  good  distance  from  the  bed,  with  the  point  towards,  and  the 
haft  from  it.  Upon  the  haft  was  a  print  of  the  thumb  and 
four  fingers  of  a  left  hand. 
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The  accused  were  all  found  guilty  except  Okeman^  and 
suffered  death  without  making  confession. 

There  occurred  upon  this  trial  a  circumstance  so  extraor- 
dinary,  that  we  cannot  forbear  quoting  it  upon  the  authority 
of  Maynardy  who  pledges  himself  for  the  even  verbal  accuracy 
of  his  report.  ''  An  ancient  and  grave  person/'  says  he^ 
'^  minister  to  the  parish  where  the  fact  was  committed,  being 
sworn  to  give  evidence  according  to  custom^  deposed,  ^  That 
the  body  being  taken  up  out  of  the  grave,  thirty  days  after  the 
party's  death,  and  lying  on  the  grass ;  and  the  fom*  defendants 
being  present,  were  required  each  of  them  to  touch  the  dead 
.  body.  Okeman's  wife  fell  on  her  knees,  and  prayed  God  to 
shew  tokens  of  her  innocency.  The  appellant  did  touch  the 
dead  body,  whereupon  the  brow  of  the  dead,  which  before 
was  of  a  livid  or  carrion  colour,  began  to  have  a  dew  or  gentle 
sweat  arise  on  it,  which  increased  by  degrees,  till  the  sweat 
ran  down  in  drops  on  the  face ;  the  brow  turned  to  a  lively 
and  fresh  colour ;  and  the  deceased  opened  one  of  her  eyes 
and  shut  it  again,  and  this  opening  of  the  eye  was  done  three 
several  times.  She  likewise  thrust  out  the  ring  or  marriage 
finger  three  times,  and  pulled  it  in  again,  and  the  finger 
dropped  blood  from  it  on  the  grass.'  Sir  Nicholas  Hyde, 
chief  justice,  seeming  to  doubt  the  evidence,  asked  the  wit- 
ness. Who  saw  this  besides  you  ? — Witness.  '  I  cannot  swear 
what  others  saw,  but,  my  lord,'  (said  he),  *  I  do  believe  the 
whole  company  saw  it,  and  if  it  had  been  thought  a  doubt, 
proof  would  have  been  made  of  it,  and  many  would  have  at- 
tested it  with  me.'  Then  the  witness  observing  some  admi- 
ration in  the  auditors,  spoke  further.  '  My  lord,  I  am 
minister  of  the  parish^  and  have  long  known  all  the  parties, 
but  never  had  occasion  of  displeasure  a^inst  any  of  them, 
nor  had  to  do  with  them,  or  they  with  me ;  but  as  I  was 
minister,  the  thing  was  wonderful  to  me.  But  I  have  no  in- 
terest in  the  matter, '  but  as  called  upon  to  testify  the  truth, 
and  this  I  have  done.'  (This  witness  was  a  very  reverend 
person,  as  I  guessed  of  about  seventy  years  of  age.  His 
testimony  was  delivered  gravely  and  temperately  to  the  great 
admiration  of  the  auditory).  Whereupon,  applying  himself 
to  the  chief  justice,  he  said, '  My  lord,  my  brother  here  pre- 
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sent  is  minister  of  the  next  parish  adjacent,  and  I  am  sure  saw 
all  done  that  I  have  affirmed.'  Therefore  that  person  was 
also  sworn  to  give  evidence,  and  did  depose  in  every  point  — 
'  the  sweating  of  the  brow  —  the  change  of  the  colour  —  the 
thrice  opening  the  eye  —  the  thrice  motion  of  the  finger,  and 
drawing  it  back  agwn.'  State  Trials,  vol.  10.  Appendix, 
No.  2.  p.  29.1 

There  are  two  cases,  one  of  probable  homicide,  the  other 
of  probable  suicide,  which,  as  they  engaged  the  attention 
of  all  England  at  the  several  periods  of  their  occurrence, 
we  cannot  quit  this  subject  without  noticing.  We  allude 
to  the  deaths  of  the  Earl  of  Essex,  and  Sellis,  the  servant 
of  the  Duke  of  Cumberland.  The  nobleman  was  easily 
exonerated  from  the  charge  of  self-destruction,  because  public 
opinion  ran  strongly  in  his  favour :  because  it  is  equally  hos- 
tile to  the  Prince,  dark  suspicions  are  still  entertained  by 
many  ignorant  and  well-meaning  persons,  in  defiance  of 
evidence  irresistibly  demonstrating  their  absurdity.  We  shall 
give  both  cases  without  comment. 

The  Earl  of  Essex,  committed  to  the  Tower  in  July  1683, 
on  a  charge  of  high  treason,  was  found  in  his  closet  a  few 
days  after  with  his  throat  cut.  The  jury  <who,  by  the  way, 
on  desiring  to  see  the  clothes,  were  told,  that  on  the  body, 
not  the  clothes,  they  were  to  sit)  gave  their  verdict,  "  That 
with  a  razor  the  Earl  of  Essex  gave  himself  one  mortal  wound, 
cut  from  one  jugular  to  the  other,  and  by  the  aspera  arteria 
and  the  windpipe  to  the  vertebrao  of  the  neck,  both  the  jugulars 
being  thoroughly  divided,  and  of  this  he  died."  Burnet  in 
endeavouring  to  prove  the  suicide,  directly  contradicts  this. 
"  Both  the  jugulars  and  gullet  were  cut,*'  says  he,  *'  a  Hiik 
above  the  aspera  arteria  ;  and  when  his  body  was  brought  home 
to  his  own  house,  and  the  wound  was  examined  by  his  own 
surgeon,  he  told  me  it  was  impossible  the  wound  could  be  as 
it  was,  if  given  by  any  other  hand  but  his  own  ;  for  except  he 
had  cast  his  head  back,  and  stretched  up  his  neck  all  he 
could,  the  aspera  arteria  must  have  been  cut.'*    The  reader, 

>  This  mode  of  trial  was  foniierly  very  common*  Most  of  our  readers  will  lemember 
the  scene  in  the  last  series  of  The  Tales  of  the  Canongate,  where  the  muiderer 
Bonthron  is  required  to  touch  the  dead  body  of  the  bonnet-maker. — EdU, 
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with  ourselves,  will  incline  rather  to  believe  the  jury  than 
the  bishop,  and  it  may  be  observed  that  cutting  the  gul- 
let above  the  aspera  arteria  is  nearly  impossible.  Several 
skilful  members  of  the  faculty,  on  examination  before  the 
Lords'  committee,  stated, "  that  they  would  not  positively  say 
it  was  impossible  for  my  Lord  to  cut  his  throat  through  each 
jugular  vein,  the  aspera  arteria,  and  gullet  to  the  neck  bone, 
and  even  behind  each  jugular  vein  on  each  side  of  the  neck, 
as  some  judicious  surgeons  who  viewed  the  throat  had  re- 
ported it  to  be  cut,  but  this  they  would  be  very  positive  in, 
viz.  that  they  never  saw  any  man's  throat  so  cut,  that  had 
been  cut  by  himself,  and  they  did  believe  that  when  any  man 
had  cut  through  one  of  his  jugular  veins,  and  the  gullet  and 
windpipe,  and  to  the  very  neck-bone,  nature  would  be  thereby 
so  much  weakened  by  the  great  effusions  of  blood  and  animal 
spirits,  that  the  felo-de-se  would  not  have  strength  sufficient 
to  cut  through  the  other  jugular."  Further,  it  may  be  men- 
tioned, that  there  was  no  blood  higher  than  the  floor  of  the 
closet  in  which  the  body  lay,  although  only  three  feet,  two 
inches,  wide  ;  the  razor  was  of  such  shape,  that  it  must  have 
been  held  by  the  blade,  which  much  increases  the  difficulty  of 
inflicting  so  large  a  wound.  It  lay  on  the  left  side,  although 
Lord  Essex  was  right-handed  ;  and  two  witnesses  swore  that 
his  cravat  was  cut  in  three  pieces,  and  that  there  were  five 
cuts  on  his  right  hand. 

The  evidence  of  Sir  Everard  Home,  indicating  that  Sellis 
committed  suicide  after  attempting  the  life  of  the  Duke  of 
Cumberland,  has  been  frequently  before  the  public.  We  give 
it  in  his  own  words.  ^'  I  visitexl  the  Duke  upon  his  being 
wounded,  and  found  my  way  from  the  great  hall  to  his  apart- 
ment by  the  traces  of  blood  which  were  left  on  the  passages 
and  staircase.  I  found  him  on  the  bed,  still  bleeding,  his 
shirt  deluged  with  blood,  and  the  coloured  drapery  above  the 
pillows  sprinkled  with  blood  from  a  wounded  artery,  which 
puts  on  an  appearance  that  cannot  be  mistaken  by  those  who 
have  seen  it  This  could  not  have  happened,  had  not  the 
head  been  lying  on  the  pillow  when  it  was  wounded.  The 
night  ribbon  which  was  wadded,  the  cap,  scalp,  and  scull  were 
obliquely  divided,  so  that  the  pulsations  of  the  arteries  of  the 
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brain  could  be  distinguished.  While  dressing  these  wounds, 
a  report  came  that  Sellis  was  dead ;  I  went  to  his  apartment, 
found  the  body  lying  on  his  side  on  the  bed,  without  the  coat 
or  neckloth  —  the  throat  cut  so  efiectually,  that  he  could 
not  have  survived  a  minute  or  two.  The  length  and  direction 
of  the  wound  was  such  as  left  no  doubt  of  its  being  given  by 
his  own  hand :  any  struggle  would  have  made  it  irregular. 
He  had  not  even  changed  his  position — his  hands  lay  as 
they  do  in  a  person  who  has  fainted ;  they  had  no  marks  of 
violence  upon  them  —  his  coat  hung  upon  a  chair  out  of  the 
reach  of  blood  from  the  bed — the  sleeve  from  the  wrist  to  the 
shoulder  was  sprinkled  with  blood  quite  dry,  evidently  from  a 
wounded  artery,  and  from  such  kind  of  sprinkling  the  arm  of 
the  assassin  of  the  Duke  of  Cumberland  could  not  escape.'* 
Unless,  says  Dr.  Gordon  Smith,  the  veracity  of  this  statement 
be  impeached,  what  can  be  more  conclusive  than  the  in- 
ferences that  naturally  present  themselves?  This  question 
ought,  indeed,  to  be  set  at  rest  by  Sir  E.  Home's  declaration, 
and  an  admirable  lesson  is  thus  furnished  on  the  importance 
of  medical  investigation  in  cases  of  difficulty  and  doubt. 

Suffocation,  if  we  include  under  that  term  for  purposes  of 
convenience,  such  various  modes  of  death  as  hanging, 
drowning,  strangling,  and  smothering,  is  perhaps  of  all  the 
subjects  treated  of  in  medical  jurisprudence,  the  one  requir- 
ing most  explanation.  It  is  not  going  too  far  to  state  that 
not  one  educated  man  in  a  hundred  is  acquainted  with  the 
symptoms  that  generally  accompany  deaths  produced  by  sus- 
pension or  immersion,  and  that  still  fewer  could  point  out  the 
place  or  nature  of  the  functional  derangement  which  extin- 
guishes life  in  such  cases.  It  is  fai*  from  uncommon,  even  in 
this  enUghtened  generation,  to  hear  of  unfortunate  persons 
hung  up  by  the  heels,  or  rolled  on  casks,  after  they  have  been 
taken  from  the  water  in  a  senseless  state,  in  order  that  they 
may  perforce  disgorge  the  liquid  which  they  are  assumed  to 
have  swallowed  in  large  quantities ;  whereas  it  very  rarely 
happens,  that  the  stomach  or  lungs  of  a  drowned  person  con- 
tains much  or  any  of  the  fluid  in  which  he  has  been  im- 
mersed, and  in  no  case  whatever  is  the  presence  of  such 
fluid  to  be  esteemed  the  cause  of  death.     The  efiects  of 
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hanging  are  as  much  misunderstood;   the  party  dying,  as 
in  drowning,   from   mere   privation  of  air.      Coleman   and 
Curry  have  given  ample  demonstration  that  the  actual  cause 
of  death  in  both  these  cases  is  asphyxia ;  but  as  it  is  more 
consonant  to  our  subject  to  select  a  legal  instance,  we  take 
one  from  Senac,  who  describes  the  following  mode  of  tor- 
ture, practised  at  Paris  in  his  time,  and  under  which  the 
subject  occasionally  died.    *'  The  mouth  being  kept  forcibly 
open  by  a  wedge,  and  the  nostrils  closed,  water  was  poured 
into  the   throat.     The  iiritation  of  the  trachea  in  resisting 
the  access  of  the  unsuitable  fluid,  while  respiration  was  pre- 
vented, caused  faintings,  convulsions,  violent  agitation  of  the 
respiratory  organs,  rupture  of  the  pulmonary  vessels,  spitting 
of  blood,  8cc. ;  but  very  little  water  entered  into  the  lungs  or 
the  stomachs  of  these  unfortunate  people,  in  whom  the  usual 
lesions  of  parts,  as  in  death  by  submersion,  were  found  on 
dissection."     There  is  an  extraordinary  variety  of  appear- 
ance discoverable  in  drowned  persons,  owing  to  the  various 
modes  in  which  death  may  have  taken  place.     Some  faint 
immediately  upon  submersion,  and  in  these  extreme  paleness 
is  discernible :   others  perish  by  suffocation,  a  small  quan- 
tity of  water  entering  the  bronchiae,  and  the  lungs  :  in  these 
the  most  distinguishing  characteristic  is  a  frothy  and  some- 
times bloody  mucus  filling  the  mouth.     Others  again  die  in  a 
sort  of  apoplexy;  respiration   being  suspended,  the  heart 
drives  the  black  blood  to  the  head ;  with  these  last  there  occur 
lividness  and  swelling  of  the  face.     Now  it  will  be  manifest  to 
the  merest  tyro  in  medical  science,  that  all  these  symptoms 
may  be  exhibited  in  death  from  other  causes.     The  unnatural 
pallor  is  common  to  cases  of  syncope ;  the  frothy  mucus  to 
suffocation  of  whatever  kind  —  to  epilepsy,  apoplexy,  or  to 
death  from  irrespirable  gases  —  the  livid  loaded  appearance 
of  the  face  attends  all  diseases  in  which  the  cerebral  vessels 
are  gorged  with  blood.    We  cannot,  therefore,  from  the  pre- 
sence of  any  of  these  signs,  pronounce  with  certainty  that 
the  party  was  drowned.     Again,  much  stress  has  been  laid 
upon  the  fluidity  of  the  blood,  which  is  sometimes  increased 
in  the  most  remarkable  degree;  but  this  symptom  is  equally 
detected   in  those   who   perish  by   noxious  inhalations,    or 
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poisoning  with  opium.  We  cannot  better  illustrate  the  ex- 
treme difficulty  of  the  problem  above  proposed  than  by  the 
cdebrated  case  of  Spencer  Cowper.  This  gentleman  was  a 
member  of  the  English  bar,  tried  at  Hertford  assizes,  in  1699, 
for  the  murder  of  Mrs.  Sarah  Stout.  Mr.  Cowper  came  to 
Hertford  on  Monday,  the  13th  of  March,  and  shortly  after 
visited  Mrs.  Stout,  who  lived  with  her  mother  of  the  same 
name.  He  dined  with  them,  and  stayed  till  four  in  the  after- 
noon. When,  he  went  away,  he  promised  to  return  there  and 
lodge  that  night  Accordingly,  at  nine  o'clock,  he  arrived, 
ate  some  supper,  and  engaged  in  conversation  with  Mrs. 
Stout,  the  daughter.  They  were  alone  in  the  room  when  she 
called  a  servant,  and  desired  her  to  make  a  fire  in  his  cham- 
ber, and  to  warm  his  bed.  The  direction  was  attended  to, 
and  in  about  a  quarter  of  an  hour  the  servant  heard  the  door 
shut,  as  if  some  one  was  going  out.  She  remained  above 
about  a  quarter  of  an  hour  longer,  and  then  came  down  into 
the  room.  Mr.  Cowper  and  Mrs.  Stout  were  both  gone,  and 
the  next  morning  she  was  found  dead,  and  floating  on  the 
water.  Its  depth  was  about  five  feet,  and  her  body  was 
about  five  or  six  inches  under  it,  although  some  of  her  clothes 
were  on  the  surface.  Her  eyes  were  open,  and  some  IktU 
froth  issued  from  the  mouth  and  nostrils.  The  body  was  not 
tumified,  nor  any  bruises  observed.  Such  was  the  testimony 
of  the  individuals  who  took  the  body  out  of  the  water. 

Mr.  Dimsdale,  a  surgeon,  was  sent  for  to  view  the  body. 
He  found  both  sides  of  the  neck  swelled  and  black,  and  the 
skin  between  her  breasts,  up  towards  the  collarbone,  was  also 
dark  coloured.  The  left  wrist  was  slightly  bruised.  There 
was,  however,  no  circular  mark  round  the  neck.  The  investi- 
gation proceeded  no  farther.  Six  weeks  after  death  the  body 
was  disinteiTed  for  purposes  of  inspection.  No.  farther  dis- 
covery was  made,  but  upon  incision,  it  appeared  there  was  no 
water  in  the  lungs,  stomach,  or  intestines. 

Drs.  Coatsworth,  Nailor,  Burnet,  and  Woodhouse,  with 
Mr.  Babington,  a  surgeon,  deposed  that  when  a  person  is 
drowned  water  must  be  taken  into  the  stomach  and  lungs ; 
and  as  none  was  found  in  this  case,  they  were  of  opinion  that 
she  came  to  her  death  by  other  means. 
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On  the  part  of  the  accused,  it  was  first  attempted  to  be 
shewn,  that  the  peculiar  position  of  the  body  was  owing  to  its 
lying  sideways  against  some  stakes  in  the  river.  These  pre- 
vented its  complete  submersion ;  and  a  witness  also  men- 
tioned that  in  drawing  the  body  out  of  the  water,  one  of  the 
arms  rubbed  against  the  stakes^  and  thus  probably  produced 
the  injury  discerned  on  it 

Drs.  Sloane,  Garth,  Morley.  Wollaston,  and  Corell,  with 
Wm.  Cowper,  the  celebrated  anatomist,  appeared  as  witnesses 
for  the  prisoner.  They  were  asked  concerning  the  circum- 
stance of  no  water  being  found  in  the  body,  and  whether  this 
disproved  the  drowning.  Doctor  Sloane  considered  it  alto- 
getiier  an  accidental  appearance  in  the  stomach,  and  not  ne- 
cessarily present  in  such  case.  The  others  advanced  similar 
opinions.  As  to  the  fluid  in  the  lungs,  the  answers  were  not 
very  definite;  but  some  insinuated  that  the  six  weeks'  burial 
might  have  dissipated  whatever  was  taken  in. 

The  prisoner  was  acquitted. 

Upon  this  trial  a  question  was  raised,  whether  dead  bodies 
will  float  upon  being  thrown  into  the  water,  and  a  sailor 
swore  that  he  had  seen  dead  men  float  when  thrown  over- 
board at  sea.  The  custom  of  attaching  weights  to  the 
corpse  was  urged  in  confirmation  of  this.  It  is  now  well 
known  that  the  human  body  being  of  greater  specific  gra- 
vity than  water,  will  always  sink  at  first,  but  that,  as  air  is 
generated  in  the  process  of  putrefaction,  it  will  afterwards, 
unless  properly  loaded,  rise  to  the  surface.  Every  one  re- 
members the  shocking  story  of  the  murdered  Caraccioli  rising 
erect  from  the  ocean,  before  the  eyes  of  the  King  of  Sicily 
while  walking  the  deck  of  Lord  Nelson's  ship.  There  was 
nothing  extraordinary  in  that  occurrence  except  the  perpen- 
dicular attitude  assumed  by  the  corpse,  arising  from  the 
action  of  the  shot  attached  to  his  feet,  which,  although  not 
sufficiently  heavy,  prevented  the  body  floating  in  the  usual 
horizontal  position,  and  not,  as  some  have  fancifully  urged, 
from  the  mode  of  Caraccioli's  execution,  namely,  strangling, 
which,  by  distending  the  lungs  with  air,  imparted  a  sustain- 
ing power  to  the  thorax. 

Where  there  is  sufficient  evidence  to  point  out  drowning  as 
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the  probable  cause  of  death,  the  minor  difficulty  will  often 
arise^  whether  it  was  accidental,  Toluntary,  or  effected  by  the 
violence  of  others.  In  this  doubt  the  medical  practioner  can 
be  of  little  assistance,  and  the  proof  must  rest  on  other 
grounds.  The  following  instance  of  a  most  improbable  sui- 
cide would »  but  for  a  trifling  circumstance,  have  been  ac- 
counted murder  by  every  rational  man.  In  June,  1816,  the 
body  of  a  gaugmg-instrument  maker,  who  had  been  missing 
for  some  days  from  his  home,  was  discovered  floating  down 
the  Thames.  On  being  taken  out,  his  wrists  were  found  tied 
together,  and  made  fast  to  his  knees,  which  were  in  like  man- 
ner secured  to  each  other.  The  cord  with  which  he  was  tied 
was  recognized  as  one  that  had  hung  from  the  ceiling  over  his 
bed,  and  the  jury  accordingly  returned  a  verdict  of  **  found 
drowned." 

In  the  symptoms  attending  death  by  hanging,  there  is  fre- 
quently a  strong  resemblance  to  those  we  have  already  no- 
ticed as  incident  to  drowning.  The  medical  jurist  has  also 
the  same  difficulties  to  contend  with ;  first,  in  ascertaining 
whether  the  extinction  of  life  occurred  previous  or  subsequent 
to  suspension ;  and,  secondly,  in  deciding  by  whose  agency  it 
was  effected.  It  was  for  a  long  time  suppesed  thai  an  in- 
fallible test  had  been  discovered  for  the  resolution  of  the  for- 
mer question  from  the  presence  or  absence  of  ecchymosis  on 
the  neck;  which,  as  we  before  observed,  can  be  produced 
only  by  violence  offered  to  the  living  subject.  But  M.  £9- 
quirol  has  recently  shown,  that  where  the  person  has  been 
suspended  in  full  and  healthy  life,  ecchymosis  is  sometimes 
altogether  wanting.  His  reasons  and  examples  may  be  found 
in  an  article  of  the  Archives  Oenerales  de  Medicine,  January, 
1823.  We  must,  therefore,  be  content  to  believe  that  when- 
ever the  neck  is  not  ecchymosed,  the  individual  wBaprobabfy 
dead  before  suspension,  and  also  that  the  appearance  of  two 
discoloured  circles,  or  of  one  at  the  lower  part  of  the  neck 
(the  cord  always  slips  to  the  upper  part  in  a  suspended  body), 
are  proofs  of  a  strangling  before  the  hanging.  As  illustrative 
of  the  importance  and  truth  of  these  tests,  we  may  instance 
the  following  cases. 

*'  A  female  of  Mantes,  aged  fifty,  was  found  suspended  from 
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a  beam  in  a  barn.  The  face  was  not  discoloured,  no  froths 
issued  from  the  mouth  or  nose,  the  tongue  was  natural,  there 
was  no  change  of  colour  around  the  shoulders,  nor  was  the 
neck  at  all  ecchymosed.  It  was,  therefore,  determined  to  ex- 
amine the  body  more  minutely,  when  a  small  wound  pene- 
trating to  the  heart  was  discovered  under  th^  right  breast." 
Thus  a  case  of  apparent  suicide  was  discovered  to  be  murder. 

The  other  case  is  of  a  similar  description.  Bartholomew 
Pourpr^,  aged  18,  was  discovered  hanging  on  a  tree  near 
Aix,  on  the  12th  of  August,  1736.  A  statement  of  the  sui- 
cide being  carried  up  by  their  order  to  the  parliament  of  Aix, 
the  attorney-general  was  led  to  believe  from  the  deposition  of 
the  examining  surgeon,  that  the  young  man  had  not  destroyed 
himself. 

It  appeared  also  from  other  witnesses  that  the  mark  of  the 
cord,  instead  of  being  at  the  upper  part  of  the  neck  was  at  its 
lower y  just  above  the  shoulders;  and,  secondly,  that  the  teeth 
were  knocked  in  and  bloody.  Coupling  this  with  the  known 
fact  that  repeated  quarrels  and  threats  of  mufder  had  passed 
between  the  deceased  and  his  father,  a  man  of  52,  the  parlia- 
ment decided  that  the  latter  had  strangled  his  son,  and  had 
put  his  foot  upon  his  mouth,  either  to  prevent  his  cries  or  ac- 
celerate the  strangulation.  The  suspension  they  declared  sub- 
sequent to  death. 

The  presumption  against  homicide,  when  it  is  clear  that  the 
sufferer  perished  by  no  other  cause  but  hanging,  must  be  al- 
ways very  great.  Few  murderers  would  employ  a  mode  of 
destroying  life,  perhaps  more  easily  resisted  than  any,  unless 
the  assailants  be  very  numerous  and  powerful.  Suicides,  on 
the  contrary,  find  it  the  most  practicable  means  of  casting  off 
their  weary  .load,  and  one  to  which  they  screw  their  courage 
with  least  effort.  The  materials  for  the  fatal  noose  are  soon 
obtained  by  the  poorest  and  most  carefully  watched,  and  a 
beam,  a  bedpost,  or  a  bough  is  all  that  is  needed  to  consum- 
mate the  crime.  There  is  a  slight  probability  in  cases  of  ho- 
micide, that  the  rope  will  be  contracted  into  a  smaller  circle, 
because  the  felo  de  se  must  trust  solely  to  the  effect  of  bis  own 
weight  in  tightening  it  The  diameter  of  the  circle  described 
by  the  cord  is  stated  by  Mahon  to  have  been  only  two  inches, 
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in  a  case  of  assasamation  which  he  witnessed.  But  the  same 
effect  would  be  in  some  measure  produced  by  the  suicide's 
throwing  himself  from  any  great  height  We  cannot  refrain 
from  giving,  before  we  quit  this  subject,  a  brief  account  of 
that  judicial  murder  which,  through  the  indignant  efforts  of 
Voltaire,  once  attracted  the  attention  and  commiseration  of 
all  Europe. 

John  Galas,  a  merchant  of  Toulouse,  70  years  old,  had  the 
misfortune  to  be  virtuous  and  a  protestant.  His  son,  aged  28, 
and  gifted  with  some  personal  advantages,  had  long  before 
the  fatal  event  we  relate,  been  remarkable  for  a  melancholy 
turn  of.  mind.  Irritated,  as  has  been  conjectured,  by  the 
difficulties  he  met  with  on  account  of  his  religious  persuasion, 
when  seeking  to  obtain  a  licence  for  practising  law,  he  re- 
solved to  hang  himself.  This  he  accomplished  by  attaching 
a  cord  to  a  billet  of  wood  placed  on  the  folding-doors  between 
his  father's  shop  and  store-room.  He  was  found  lifeless  two 
hours  afterwards.  The  parents  naturally  enough  avoided  ex- 
hibiting his  body,  or  proclaiming  the  manner  of  his  death. 
But  the  people,  stimulated  by  sectarian  animosity,  violently 
seized  the  corpse  and  carried  it  off  to  the  town-hall.  Two 
medical  gentleman  examined  it  next  day,  and  without  viewing 
either  the  cord  or  the  imputed  place  of  death,  pronounced  that 
the  young  man  had  been  strangled.  On  this  authority  the 
parliament  of  Toulouse  condemn^  John  Galas  to  be  broken  on 
the  wheel.     He  died  protesting  his  innocence  before  Heaven. 

At  length,  although  too  late,  reflection  came.  The  melan- 
choly habits  of  the  son  were  recalled  to  recollection.  The  si- 
lence through  the  house  whilst  the  deed  was  doing ;  the  un- 
ruffled appearance  of  the  clothes ;  the  single  mark  of  the  cord, 
which  was  exactly  that  which  suicide  produces :  these  were 
all  remembered.  It  became  known,  too,  that  a  dress  proper 
for  the  dead  had  been  found  laid  out  on  the  counter.  The 
cause  of  the  injured  family  was  espoused  by  the  terrible 
Voltaire.  An  appeal  was  carried  up  to  the  council  of  state, 
who,  on  the  9th  of  May,  1766,  reversed  the  previous  decree, 
and  vindicated  the  stained  memory  of  John  Galas. 

In  our  next  number  we  shall  enter  at  large  upon  the  ample 
field  of  death  by  poison.     It  has  and  will  continue  to  be  seen 
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that  these  papers  make  little  or  no  pretence  to  originality. 
Our  sole  endeavour,  and  that,  perhaps,  implies  presumption, 
is  to  present  the  most  condensed  information,  in  the  most  en- 
tertaining form  we  can,  on  the  vast  subject  of  medical  juris- 
prudence. 
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Having  now  surveyed  the  nature  and  genersd  properties  of 
the  principal  transactions  of  trade,  in  their  relations  to  each 
other,  and  their  connection  with  a  whole,  we  proceed,  as  was 
proposed,  to  reconsider  them  in  detail,  with  reference  to  those 
municipal  regulations,  by  which  they  are  sevei*ally  modified, 
controlled,  or  enforced.  Yet  we  cannot  help  pausing  for  a 
moment  on  the  threshold,  whilst  we  endeavour  to  impress  on 
the  mind  of  the  student  (for  whose  benefit  these  elementary 
dissertations  are  mainly  intended)  a  few  plain  but  important 
principles  as  to  the  object,  business,  and  character  of  law  in 
its  application  to  the  mutual  dealings  of  men  in  their  ordinary 
intercourse  with  each  other.  Nor  let  him  despise  as  common- 
place, what  appears  self-evident  when  enunciated;  but  let 
him  remember  that  that  is  not  a  principle,  which  requires  de- 
monstration, and  that  to  be  simple  and  easy  of  apprehension 
is  the  universal  character  of  truth.  Indeed  a  little  deeper  re- 
flection will  teach  him,  that  without  a  familiar  acquaintance 
with  the  axioms,  on  which  the  system  rests,  he  can  neither 
justly  appreciate  it  in  theory,  nor  apply  it  correctly  in  practice. 

Let  it  be  borne  in  mind  then,  that  there  are  certain  rights 
of  man  in  society,  which  are  not  created,  but  merely  protected 
by  law.  Such  is  the  right  of  him,  who,  at  the  request  of 
another,  bestows  his  labour  or  the  produce  of  it  for  his  benefit, 
to  receive  from  that  other  a  compensation  or  equivalent  in  re- 
turn. It  is  evident  that  this  is  a  right  which  does  not  derive 
its  force  from  any  positive  declaration  of  mere  human  au- 
thority, but  springs  at  once  from  that  state  of  equality  in 
which  men  are  placed,  if  not  by  nature,  at  least  by  the  pri- 
mary and  constituent  principle  of  society. 
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In  England  this  equality  of  civil  rights  is  fully  recognized  ; 
and  the  business  of  law  therefore,  as  applicable  to  these,  is 
simply  to  give  effect  to  natural  justice  by  preserving  or  restOT- 
ing  that  equality.  This  it  endeavours  to  accomplish,  either 
by  way  of  prevention,  imposing  wholesome  checks  on  the  evil 
passions  and  selfish  desires,  which  are  continually  tending  to 
disturb  it,  or  by  way  of  remedy,  compelling  a  compensation, 
when  it  has  been  disturbed.  Redress  of  wrongs,  adjustment 
of  differences,  correction  of  injustice,  and  other  expressions 
of  the  like  kind,  are  merely  varieties  of  phrases  signiiying 
the  restoring  of  equality.  To  give  one  simple  illustration. 
A  nobleman  employs  a  coachmaker  to  build  him  a  carriage ; 
i.  e.  to  bestow  his  labour  and  his  goods  for  his  benefit 
Now,  whatever  may  be  the  difference  of  rank  and  political 
privileges  between  the  parties,  there  is  none  in  respect  of  this 
particular  transaction :  they  deal  on  a  footing  of  perfect 
equality,  and  the  nobleman  must  give  in  return  a  benefit 
equal  to  that  which  he  receives.  Suppose  then,  that,  having 
obtained  the  carriage,  he  refuses  to  pay  what  it  is  worth ;  it  is 
plain  that  the  condition  of  equality  is  destroyed,  and  that  one 
has  an  advantage  over  the  other.  The  law  therefore  steps  in 
to  adjust  the  difference,  and  by  compelling  the  payment,  re- 
stores the  equilibrium. 

Law  then,  as  regards  the  ordinary  commerce  of  men,  is  a 
collection  of  rules,  having  for  its  object  the  maintaining  of 
equality,  or,  what  is  the  same  thing  in  other  woixis,  fair  deal- 
ing and  justice.  These  rules  at  first  are  few,  simple,  and  very 
general.  But  to  adapt  them  to  the  infinite  diversity  of  cases, 
which  in  the  progress  of  society  are  continually  arising,  it  is 
soon  found  necessary  to  qualify,  limit,  or  extend  them,  until 
they  branch  off  into  a  multitude  of  subordinate  rules,  severally 
applicable  to  particular  classes  of  facts.  Again,  the  applica- 
tion of  a  general  rule  to  some  particular  case  may  sometimes 
militate  against  an  established  principle.  The  most  important 
must  then  prevail ;  and  hence  examples  of  one  rule  not  un- 
frequently  become  exceptions  of  another ;  and  even  with  this 
continual  multiplication  of  rules,  accommodated  as  far  as  pos- 
sible to  the  ever-varying  combinations  of  circumstances,  such 
is  the  imperfection  inherent  in  the  very  nature  of  legislation, 
that  it  is  impossible  for  the  most  perfect  code  to  be  provided 
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with  a  remedy,  exactly  appropriate  to  every  case  which  may 
occur.  But  where  law  stops,  equity  begins  :  and  tribunals 
are  established  in  this,  as  in  every  other  highly  civilized  com- 
munity, proceeding  however  not  arbitrarily,  but  upon  settled 
principles  of  conduct,  for  the  purpose  of  supplying  this  de- 
ficiency, and  enforcing  that  equity  which  is  beyond  the  reach 
of  law. 

With  these  preliminary  observations  we  enter  at  once  upon 
the  more  immediate  subject  of  our  enquiry  ;  and  first  in  order 
comes  the  contract  of  sale  with  its  incidents.  But  the  slightest 
glance  over  our  last  article  will  shew  that  contracts  of  various 
kinds  enter  into  every  part  of  commercial  dealing.  It  will 
therefore  save  much  repetition,  if  we  begin  with  a  compre- 
hensive view  of  the  legal  qualities  of  contracts  in  general. 

The  law  of  England  leaves  every  one,  who  has  the  power  of 
choice,  at  liberty  to  form  whatever  engagements  he  pleases, 
and  for  the  most  part  requires  the  fulfilment  of  them,  so  long 
as  they  are  not  at  variance  with  the  general  interests  of  society, 
or  unfairly  prejudicial  to  those  of  individuals.  We  do  not  say 
in  all  cases,  because  there  are  certain  classes  of  persons, 
whose  rights  are  not  recognized  by  the  law,  and  in  whose  be- 
half it  refuses  to  interfere.  Such  ai*e  the  subjects  of  a  foreign 
state  in  open  hostility  with  our  own,  technically  styled  alien 
atemies;  and  such  are  persons  outlawed,  and  attainted  of  treason 
or  felony.  These,  so  long  as  the  disqualification  continues,^ 
are  disabled  from  suing  in  our  courts,  and  consequently  from 
compelling  the  performance  of  any  engagement  entered  into 
with  them,  either  before  or  subsequently.  Yet  this  disability 
does  not  exempt  them  from  liability  to  the  claims  of  others ; 
for  it  is  apprehended  that  even  an  alien  enemy,  if  amenable  to 
the  jurisdiction  of  the  court,  may  be  sued  upon  a  contract, 
made  before  the  commencement  of  hostilities.^ 

>  In  the  case  of  an  alien  enemy»  the  disability  does  not  attach  if  he  come  into  this 
country  under  letters  of  safe  conduct,  or  trade  by  licence  from  the  crown.  It  is  re- 
moved also  in  his  case  by  the  cessation  of  hostilities,  and  in  the  case  of  outlawry 
and  attainder  by  reversal  and  pardon. 

*  The  invalidity  of  the  contracts  of  alien  enemies,  made  in  time  of  war,  does  not 
arise,  as  is  erroneously  supposed,  from  any  incapacity  in  them  to  contract,  but  from 
a  notion  that  such  agreements  are  contrary  to  public  policy,  a  topic  which  belongs 
more  properly  to  another  division  of  our  subject.  Neither  are  persons  outlawed  or 
attainted,  correctly  speaking,  incapable  of  contracting,  but  rather  of  deriving  personal 
benefit  from  the  contract. 
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Civil  engagements  pervade  the  whole  system  of  society,* 
but  our  present  enquiry  will  be  limited  to  those  which  have 
in  view  a  direct  interchange  of  commodities,  money,  or  labour. 
These,  which  from  their  reciprocity  have  received  the  name 
of  contracts,  have  been  classified  as  follows :  1.  Stipulations 
mutually  to  give  :  2.  Stipulations  mutually  to  do  or  forbear  to 
do :  3.  Stipulations  on  the  one  part  to  give  in  consideration  of 
something  to  be  done  or  forborne,  and  on  the  other  to  do  or 
forbear  in  consideration  of  something  to  be  given.^  Under 
these  three  heads  all  the  various  contracts,  which  come  under 
the  cognizance  of  municipal  law,  will  be  found  to  range  them- 
selves. Now  these  compacts  may  be  formed,  either  by  the  ex- 
press agreement  of  the  parties,  in  which  the  terms  are  settled 
by  mutual  consent ;  or  the  benefit  may  be  conferred  by  the  one 
and  enjoyed  by  the  other,  without  any  express  stipulation  for 
a  return.  In  the  latter  case,  the  law,  presuming  that  what 
reason  and  justice  dictate  was  also  intended  by  the  parties, 
supplies  the  formal  words  of  contract,  and  by  an  equitable 
fiction  supposes  the  party  benefited  to  have  promised  an 
adequate  compensation.  Thus,  if  I  order  a  coat  from  my 
tailor,  or  he  send  me  one  home,  and  I  choose  to  wear  it,  with- 
out any  stipulation  as  to  price,  the  law  considers  me  as  having 
undertaken  to  pay  him  whatever  sum  it  is  reasonably  worth. 
But  where  there  is  an  express  agreement,  it  interferes  no 
further  than  to  require  the  performance  of  the  contract,  in  the 
terms  upon  which  it  was  concluded.  These  may  be  unequal ; 
yet  the  law,  wisely  considering  that  the  adjustment  of  equality 
may  be  safely  left  to  the  opposing  interests  of  the  parties,' 

>  The  Roman  lawyeii  classed  all  the  rdations  of  dWl  society  into  obligations  «i 
contractu,  or  ex  quasi  contractu.  We  are  in  general  avene  to  definitions :  but  if  we 
were  disposed  to  define  a  contract,  it  would  be  thus :  A  mutual  engagement,  ¥ohni« 
tarily  and  deliberately  entered  into,  between  two  persons  at  least,  to  do  tomethiog 
beneficial  each  for  the  other.  One  advantage  of  this  definition,  which  we  shall  not 
stop  either  to  justify  or  explain  in  detail,  is  the  separation  of  the  contract  into  two 
distinct  engagements,  whereof  both  may  be  void,  or  the  one  may  be  binding  and  the 
other  not,  according  as  both,  or  either,  are  wanting  in  some  of  the  legal  requiaitas. 

^  This  classification  is  adopted  from  the  civil  law :  1 .  do  ut  des :  2.  hao  ut  facias : 
3.  do  ut  facias :  4.  facio  ut  des :  the  only  alteration  being  that  we  have  united  the 
two  last,  of  which  one  is  evidently  the  converse  of  the  other. 

s  The  maxim  of  the  civil  law  is  "  contractus  legem  ex  conventione  acdpiunt." 
Ours  is  still  stronger :  "  modus  et  conventio  vincnnt  legem."  It  must  be  recollected 
that  the  implied  obligation  in  aU  cases  gives  way  to  the  declared.  "  Expiessom  facit 
cessare  taciturn." 
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merely  says,  "  Fides  est  servanda."  "  You  must  do  what  you 
you  have  stipulated  to  do,  or  render  an  equivalent/'^  Thus 
contracts  are  distinguished  into  express  and  implied,  and  both 
are  equally  obhgatory  in  law. 

It  follows  from  what  has  been  already  said,  that  in  every 
contract,  whether  express  or  implied,  there  must  be  an  agree- 
ing between  two  parties  at  least,  and  a  reciprocity  of  benefit ; 
i.  e.  something  to  be  done  on  the  one  hand,  and  a  considera- 
tion for  doing  it  on  the  other.  The  subject,  therefore,  naturally 
divides  itself  into  the  act  of  agreeing,  which  includes  of  course 
the  parties ;  the  thing  agreed,  and  the  consideration. 

But  before  we  enter  into  the  detailed  investigation  of  each 
of  these  topics,  it  may  be  as  well  to  premise,  that  agreements,^ 
in  form,  may  be  made  either  by  word  of  mouth,  or  by  writing, 
or  by  the  formal  sealing  and  delivering  of  a  written  instrument, 
or  by  a  solemn  acknowledgment,  made  before  a  competent 
judicial  tribunal,  and  placed  upon  record.  The  two  first  of 
these  are  classed  under  the  same  head,  the  only  distinction, 
recognized  by  the  common  law,  being  between  agreements  by 

'  The  coromoii  law  of  England  exerts  no  authority  to  compel  the  specific  perform- 
ance of  an  agreement.  It  merely  takes  cognizance  of  the  wrong  done  by  the  non- 
fulfilment  of  it,  and  calls  upon  the  wrong-doer  to  make  good  the  loss,  which  may 
liave  been  occasioned  to  the  other  party  by  his  breach  of  good  faith.  In  many  cases, 
however,  it  is  obvioosly  desirable  that  the  agreement  should  be  literally  performed  in 
kind.  Here,  therefore,  the  courts  of  equity  step  in,  and  supply  the  defect  of  jurisdic- 
tion by  decreeing  and  enforcing  a  specific  performance.  It  may  be  worth  remarking 
that  the  compensation  assigned  by  the  courts  of  Common  Law,  for  all  violations  of 
contract,  is  a  sum  of  money,  not  unaptly  called  the  damages :  money  being  selected 
as  the  Doost  convenient  measure  for  estimating  the  quantum  of  compensation.  We 
may  also  take  this  opportunity  of  noticing  an  inaccuracy  (though  not  a  very  im- 
portant one)  of  Blackstone  on  the  subject  of  implied  contracts.  "  There  is  also,"  he 
says,  "  one  species  of  implied  contracts  which  runs  through,  and  is  annexed  to,  all 
other  contracts,  conditions,  and  covenants,  viz.  that  if  I  fail  in  any  part  of  the  agree- 
ment, I  shall  pay  the  other  party  such  damages,  as  he  has  sustained  by  such  my 
neglect  or  refusal."  Com.  vol.  ii.  p.  443.  The  learned  commentator  has  evidenUy 
mistaken  a  remedial  consequence  annexed  by  the  law,  for  an  implied  undertaking  of 
the  party. 

'  We  are  not  unaware  that  the  term  "  agreement"  will  be  found  employed  in  the 
coune  of  this  inquiry  in  two  difierent  senses,  one  as  expressive  of  the  act  of  agreeing, 
and  the  other  of  the  whole  effect  and  result  of  that  agreeing :  it  is  in  this  latter  seme 
that  it  is  frequently  used  to  denote  the  instrument  which  attests  the  contract.  This 
inaccuracy  must  be  imputed  to  the  imperfection  of  language,  not  the  fault  of  the 
writer :  for,  however  much  we  may  regret  it,  it  seems  better  on  the  whole  to  adhere 
to  the  customary  modes  of  expression. 
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parol  or  simple  contracts,  which  comprehend  the  two  first, 
agreement  under  seal,  technically  called  deeds  or  specialties, 
and  agreements  of  record.  It  is  evident  that  these  are  in  an 
ascending  scale  of  importance,  in  proportion  to  tlie  solemnity 
of  the  undertaking.  Out  of  this  difference  many  important 
distinctions  arise,  of  which  the  most  material  are  the  following : 
1.  That  whereas  in  every  simple  contract,  with  one  exception, 
the  considenition  must  be  proved,  in  a  deed  or  record,  it  is  in- 
controvertibly  presumed:  2.  That  a  deed  is.  binding  on  the 
heirs  of  the  contmctor  if  named,  and  a  record  on  his  lands ; 
whereas  a  parol  contract  extends  only  to  the  personal  pro- 
perty of  the  contractor,  and  binds  only  himself  and  his  per- 
sonal representatives. 

It  was  said,  that  the  law  gives  the  liberty  of  forming  engage- 
ments to  all  who  have  the  power  of  choice.  Freedom  of  choice, 
however,  is  essential  to  the  validity  of  every  engs^ement,  and 
indeed  is  implied  in  the  very  notion  of  an  agreement  Now 
choice  is  a  combined  exertion  of  the  understanding  and  the 
will.  It  follows,  therefore,  that  where  there  is  in  either  party 
an  incapacity  to  understand  or  to  will,  there  can  be  no  con- 
tract. Hence  by  the  law  of  England  all,  who  from  their  birth 
have  been  destitute  of  reason,  and  all,  in  whom  subsequent 
disease,  or  other  causes,  have  produced  either  permanent  or 
occasional  derangement,  are  declared  incapable  of  contracting. 
It  has  been  customary  to  distinguish  the  two  classes  by  the 
names  o(  idiots  and  lunatics.  And  though  the  latter  name  be- 
longs in  strictness  to  those  only  who  are  visited  by  periodical 
and  intermittent  fits  of  insanity,  it  may  still  for  convenience 
be  retained,  if  its  legal  definition  be  sufficiently  extended. 
Let  it  be  understood,  then,  to  embrace  all  cases  of  adventitious 
insanity,  however  induced,  or  however  varied  in  its  symptoms. 
For  instance,  a  man  may  by  continual  drunkenness  destroy  his 
intellectual  enei^es,  and  become  incapable  of  judgment.  Yet 
such  a  one,  however  culpable  the  origin  of  his  malady,  is 
still  within  the  protection  of  the  law,  as  a  man  of  unsound 
mind,  so  that  the  engagements  made  by  him  during  his  con- 
tinuance in  that  state  are  altogether  void.  There  is  one 
obvious  distinction  between  the  engagements  of  an  idiot, 
and  those  of  a  lunatic,  viz.  that  the  former  are  always  and 
from  the  first  absolutely  null ;  whereas  those  of  the  lunatic 
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are  avoided  only  upon  an  inquisition  finding  the  fact  of  lunacy 
— inclusively,  however,  and  by  relation  to  the  time  from  which 
the  incapacity  of  mind  is  found  to  have  commenced.*  Not 
that  a  lunatic,  even  before  the  inquisition,  can  be  compelled 
to  perform  an  engagement  stipulated  during  a  period  of  in- 
sanity. Neither  law  nor  common  sense  allow,  that,  where  one 
of  the  essential  ingredients  is  wanting,  the  binding  conse- 
quences of  a  contract  should  attach ;  and  mental  incapacity 

t  *  The  propodtioii  is  here  broadly  laid  down,  that  the  contracts  of  a  lunatic  are 
without  exception,  absolutely  void,  from  the  period  at  which  the  inquisition  finds  the 
lunacy  to  have  commenced  ;  and  the  authorities  in  support  of  it,  if  authority  were 
wanted  in  a  matter  so  obvious,  are,  1  Ch.  Ca.  113.  2  Atk.  412.  2  Strange,  1104. 
3  Camp.  126.  A  recent  case  may  seem  at  first  sight  to  be  somewhat  at  variance  ; 
we  apprehend,  however,  that  a  careful  consideration  of  the  principle  of  that  case  will 
show,  that  it  forms  no  exception  to  the  general  rule.  We  allude  to  Baxter  v.  The 
Earl  of  Portsmouth,  5  Bamew.  &  Cress.  170.  and  more  fully  reported  in  Chitty, 
jun.  on  simple  contracts,  p.  256.  The  form  of  action  was  indeb.  assump.  The 
defendant  during  the  period  between  1818  and  1823,  had  hired  carriages  of  the 
plaintiff,  suitable,  as  was  proved,  to  his  rank,  and  had  thereby  incurred  the  bill 
which  was  the  subject  of  the  action.  For  the  defence  an  inquisition  was  put  in,  find- 
ing  the  defendant  a  lunatic  from  the  1st  Jan.  1809  continually  to  the  date,  which 
viras  subsequent  to  the  time  of  incurring  the  bill.  The  Ch.  J.  (Abbott)  at  the  trial 
thought  that  the  plaintiff  was  not  barred  of  hb  action  by  this  plea,  the  benefit 
having  been  actually  received,  and  no  fraud  practised  by  him ;  and  the  Court  of 
King's  Bench  subsequently  confirmed  this  opinion.  Now  the  result  it  is  impos- 
sible  to  quarrel  with :  it  was  what  reason  and  equity  pointed  to ;  still  it  may  be 
doubtful,  whether  the  court  did  not  rather  usurp  the  jurisdiction  of  ap  equitable 
tribunal ;  and  at  all  events  the  reasoning  by  which  it  arrived  at  its  conclusion,  ap- 
pears to  have  been  very  questionable.  The  learned  judges  who  gave  their  opinion, 
drew  a  distinction  which,  for  the  purpose  to  which  it  was  applied  in  the  argument, 
was  irrelevant  to  the  question  ;  viz.  whether  the  transaction  were  a  fair  one  on  the 
part  of  the  tradesman  or  not.  Now  the  principle  of  the  rule  as  to  the  contracts  of 
lunatics  is  not  a  presumption  of  fraud,  but  a  deficiency  in  that  which  is  essential 
to  a  contract,  viz.  assent  of  the  understanding ;  and  the  rule  itself  is,  not  that  the 
contract  may  be  rendered  void,  but  that  it  never  was  a  contract  at  all.  Their  reason- 
ing, therefore,  ought  rather,  as  it  seems  to  us,  to  have  been  this:  '*  The  plaintiff 
proved  the  letting  of  his  carriages,  and  that  the  defendant  made  use  of  them.  The 
presumption  of  law  then  applies,  that  the  defendant  undertook  to  pay  for  them  what 
they  were  reasonably  worth.  The  defendant,  however,  (or  those  who  represent  him,) 
proposes  to  set  up  a  defence,  which,  if  admiuible,  would  overcome  the  presumption. 
But  this  would  be  against  good  faith  and  honesty,  and  he  is  therefore  precluded, 
or  estopped,  from  setting  it  up.  To  be  sure,  if  fraud  had  been  practised  upon  him, 
(for  it  is  in  this  view  that  that  question  becomes  material)  wq  would  have  admitted 
it :  but  here  there  is  no  pretence  of  fraud.''  It  cannot  be  objected  to  this  mode  of 
reasoning,  that  the  contract  here  was  an  exprm  contract ;  because  the  plaintiff  de- 
clared in  indeb.  assump.  and  relied,  therefore,  on  the  implied  promise  in  law.  See 
an  analogous  case  mentioned  hereafter,  where  a  husband  is  held  liable  for  necessaries 
furnished  to  his  wife  after  express  notice. 

N  N 
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at  the  time  of  contracting  is  admitted  therefore  as  a  good  de- 
fence, not  only  in  equity,  but  at  law.  Our  law  was  indeed 
once  disgraced  by  the  recognition  of  a  contrary  doctrine,  sup- 
ported by  a  contemptible  refinement  of  absurdity,  which  de- 
clared that  a  man  could  not  be  allowed  to  stultify  himselfJ 
But  at  this  day  no  stipulation,  howerer  testified,  whether  by 
parol,  by  deed,  or  by  record,  entered  into  by  one,  who  at  the 
time  was  destitute  of  understanding,  will  prevail  on  a  court  of 
equity ;  and  even  at  common  law,  nothing  but  the  transcendant 
authority  of  a  record,  which  admits  of  no  question,  is  exempt 
from  impeachment  on  that  ground.*  Whether  the  temporary 
prostration  of  the  understanding,  induced  by  a  fit  of  drunken- 
ness, is  such  an  incapacity  for  contracting,  as  will  on  that  ac- 
count defeat  an  engagement  entered  into  under  such  circum- 
stances, was  a  question  formerly  much  controverted :  *  but  it 
seems  now  to  be  settled,  as  good  sense  and  consistency  de- 
mand, that  such  an  engagement,  wanting  the  requisite  assent 
of  the  understanding,  is  invalid  both  at  law  and  equity.^ 

Mere  weakness  of  understanding  in  the  party  contracting 
is  not  of  itself,  a  recognized  ground  of  incapacity  to  contract. 
Unless  there  be  an  absolute  privation  of  the  reasoning  faculties, 
all  men  are  considered  as  possessed  of  understanding  sufficient 
for  the  conduct  of  their  own  affairs,  and  competent  to  bind 
themselves  by  agreement^  The  reason  undoubtedly  is  the 
difficulty  of  applying  a  different  rule.     It  would  be  manifestly 

>  39  H.6.  42.  Co.  Liu.  247  a.  4  Co.  124.  Cro.  Eliz.  398.  See  also  2  Bl.  Com. 
291,  2,  and  the  notes  by  Mr.  Fonblanquc  d,  f,  to  the  Treatise  of  Equity,  b.  1.  c.  2. 
s.  1.  *'  It  is  always/'  says  the  learned  translator  of  Potliier  on  Obligations,  *'  a 
question  of  fact,  whether  a  given  act  is  imputable  to  a  given  individual ;  and  where 
the  nature  of  the  act  requires  a  mind  capable  of  rational  assent,  the  want  of  such 
capacity  is  a  negation  of  the  act  imputed."     Appendix,  No.  3. 

«  Hobart,  224.  Co.  Litt.  247. 

«  Ch.  Ca.  107.  Co.  Litt.  247  a.  Heineccius,  c.  14.  s.  392.  As  to  the  relief 
afforded  by  equity  in  such  cases,  see  1  Ch.  Ca.  202.  3  P.  Wms.  130.  and  the  opi- 
nion of  Lord  Hardwicke  in  Cory  v.  Cory,  1  Ves.  19.     See  also  1  Ves.  &  B.  30. 

*  18  Ves.  16, 16.  Bull.  N.  P.  172,  citing  the  opinion  of  Holt,  Ch.  J.  3  Camp.  33. 
and  1  Stark.  N.  P.C.  126.  per  Lord  Ellenborough.  And  see  Pothier,  Pt.  1.  c.  1. 
s.  1.  art.  4.  div.  49.  The  law  of  Holland  agrees  with  this. —  See  Listitutes  of  Hol- 
land, p.  1.  90. 

*  Still  the  weakness  of  capacity  may  be  a  material  circumstance  for  inferring  unfair 
practice,  when  the  bargain  is  manifestly  to  the  disadvantage  of  the  weaker  party ; 
and  fraud,  as  we  shall  hereafter  see,  vitiates  every  thing  into  which  it  enters. 
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impossible  for  the  law  to  ascertain  in  every  case^  by  a  nicely 
graduated  scale,  minute  differences  of  intellectual  capacity. 

Accordingly,  where  this  difficulty  does  not  exists  it  resumes 
its  office  of  protecting  the  weak  against  the  practices  of  the 
strong.  Now  those  who  have  not  yet  attained  to  manhood 
(a  period  which  by  our  law  is,  for  this  purpose,  fixed  at  21 
years),  cannot  in  general  have  had  experience  sufficient  to 
guide  them  in  the  management  of  their  own  affairs ;  and  this 
incompetency  being  so  far  uniform,  that  it  can  be  reduced  to 
a  tolerably  accurate  standard,  the  law  interposes  to  shield 
them  against  the  impositions  to  which  the  indiscretion  of 
youth  is  liable;  and  does  not  bind  them  to  the  performance  of 
their  engagements.^  But  the  reason  which  gives  this  indul- 
gence to  the  infant  (for  so  a  person  under  the  age  of  21  is, 
with  some  inaccuracy  of  language,  denominated  by  our  law) 
manifestly  does  not  apply  to  the  other  contracting  party,  if 
he  be  of  full  age.  He  at  least  is  capable  of  providing  for  his 
own  interests ;  and  his  engagement,  therefore,  if  the  infant 
choose  to  insist  on  performance,  is  obligatoiy  on  him.*  Upon 
the  same  principle,  if  the  infant  himself,  after  his  attainment 
to  full  age,  recognize  the  engagement  by  an  express  and  delibe- 
rate undertaking,  he  vrill  thenceforth  be  bound  by  it.^  It  is  in 
fact  a  new  engagement,  rather  than  a  confirmation  of  the  former 
one,  founded,  it  is  true,  on  a  benefit  received  before,  but  made 
at  a  time  when  he  must  be  supposed  capable  of  estimating 
what  that  benefit  was  worth,  and  when  he  had  the  choice  of 
adopting  it,  or  not.*  A  reasonable  distinction,  however,  has 
been  drawn  between  such  transactions  as  are  apparently  for 
the  infant's  benefit,  and  such,  as  are  clearly  to  his  prejudice. 
The  latter  are  held  to  be  altogether  void;  the  former  merely 
voidable  at  his  election.^  Thus,  the  lease  of  a  house,  or  the 
letting  out  to  hire  of  a  ship,  may  be  confirmed  by  him  when 
of  age,  without  a  renewal  of  the  instrument.     Indeed,  if  the 

'  Bac.  Abr.  Infancy,  1.    Com.  Dig.  Enfant,  B. 

«  Bac.  Abr.  Infancy.  1.  4.    Strange,  937.  2  M.  &  S.  205. 

»  Co.  Litt.  3  a.  2  Ventr.  203.  1  Mod.  26.  Strange.  690.  9  Vin.  Abr.  393,  394. 
1T.R.648.  2T.R.766. 

4  See  the  observations  of  Lord  £llenborough  in  Cohen  v.  Armstrong,  1  M.  &  S. 
724. 

»  Sec  the  case  of  Zouch  v.  Parsons,  3  Burr,  1794.  where  this  distinction  was 
much  discussed  by  Lord  Mansfield. 

N   N    2 
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contract  be  such,  that  after  his  maturity  it  is  still  in  a  course 
of  performance  (as  if  a  paitnership,  entered  into  by  him  when 
under  age,  be  continued  after  his  majority ),  the  engagement 
will  thenceforth  bind  him,  unless  he  at  that  time  expressly  re- 
pudiate it.  But  where  the  contract  is  void,  as  in  the  case  of  a 
bond  with  a  penalty,  no  acknowledgment  after  full  age  can 
set  up  and  give  validity  to  the  transaction.^ 

The  rule  of  law  proceeds,  as  we  have  said,  on  the  principle 
of  protecting  the  young  against  the  practices  of  such  as  might 
be  inclined  to  take  advantage  of  their  inexperience:  when 
therefore  the  circumstances  of  the  transaction  repel  the  pre- 
sumption of  unfairness,  it  is  just,  and  for  the  benefit  of  the 
infant  himself,  that  the  rule  should  not  apply.  Accordingly 
a  person  under  age  may  enter  into  a  binding  engagement  to 
pay  a  reasonable  price  for  such  things  as  are  necessary  to  his 
comfort,  and  proper  to  the  station  he  holds  in  society.  It  is 
usual  to  include  all  such  things  under  the  general  term  of 
necessaries,  and  the  expression,  if  understood  as  relative  to  the 
degree  and  condition  of  the  infant,  is  sufficiently  accurate  for 
all  practical  purposes.^  The  law  will  not  countenance  the 
claims  of  those  who  indulge,  or  take  advantage  of  the  extrava- 
gance of  minors,  but  holds  it  to  be  the  duty  of  the  tradesman 
to  make  such  previous  enquiries  as  may  satisfy  him  that  the 
goods  supplied  are  what  may  reasonably  be  required.  If 
therefore  the  infant  were  already  provided  with  all  that  was 
necessary,  either  by  his  father  or  from  other  tradesmen,  he 
cannot  support  his  claim.^  An  infant  cannot  be  sued  for 
money  lent  in  a  court  of  common  law  ;  not  even  when  ad- 
vanced for  the  purpose  of  being  expended  in  necessaries,  be- 
cause when  trusted  to  the  infant  himself,  it  may  be  misap- 
plied.* A  court  of  equity,  however,  will  grant  relief,  where 
the  money  has  been  lent  to  pay  a  debt  for  necessaries,  and 
has  been  applied  accordingly,  by  allowing  the  lender  to  stand 

>  a  Taunt.  35.    5  B.  £c  A.  147. 

«  Co.  Litt  172  a.  2T.R.  159.  4T.R.363.  8T.R.  578.  Peake't  N.  P.  C. 
229.  4  Campb.  164.  Necessaries  for  the  wife  of  an  infant  are  considered  as  ne- 
cessaries for  himself.  1  Strange,  168.  It  may  sometimes  be  a  question,  whether 
the  credit  was  not  gircn  to  the  father :  if  it  were,  the  infant  is  of  course  exempt. 
See  Baker  v.  Keen,  2  Stark.  N.  P.  C.  501 .    Alleyne,  94. 

*  2  Staik.  501. 

*  1  Salk.  297,  387.    1  Vern.  255. 
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in  the  situation  of  the  creditor  for  necessaries^  whom  he  has 
satisfied.^ 

As  the  law  considers  a  minor  wanting  in  the  necessary  dis- 
cretion to  contract,  a  fortiori  it  does  not  recognize  him  as  a 
trader.^  It  does  not,  therefore,  hold  him  liable  on  the  cus- 
tom of  the  realm,  as  a  carrier  or  innkeeper,*  or  on  the  law  of 
merchants,  as  on  a  bill  of  exchange,  or  promissory  note,  when 
given  in  the  course  of  trade,  and  as  a  negociable  instrument  ;♦ 
nay,  it  is  very  doubtful  whether  either  would  be  available 
against  the  infant,  even  though  given  for  necessaries,  and  in 
the  hands  of  the  original  payee.*  It  will  not  bind  him  by  the 
statement  of  an  account,^  nor  regard  him  as  a  partner,'^  nor 
suffer  him  to  be  made  a  bankrupt.^  But  though  not  liable  on 
a  mercantile  contract,  he  is  not  precluded  from  suing  upon  it,^ 
and,  had  not  the  case  been  questioned,  it  would  seem  unne- 
cessary to  add  that  a  negociable  security  is  not  invalidated, 
because  it  has  passed  through  the  hands  of  an  infant.^^ 

By  the  civil  law,  persons  who  squandered  away  their 
money  in  extravagance  and  dissipation  might,  on  the  appli- 
cation of  those  who  were  immediately  interested,  be  placed 
under  what  was  called  an  interdiction  for  prodigality.  From 
this  time  they  were  incapable  of  entering  into  valid  contracts. 
The  law  of  England  has  nothing  analogous  to  this;  except 
that  the  courts  of  equity  view  with  great  jealousy  contracts 
entered  into  with  young  persons,  engaged  in  a  course  of  dis- 
sipation.   This,  however,  is  not  on  the  ground  of  an  incapa- 


»  1  P.  Wms.  559. 

*  Therefore  an  action  against  an  inCamt  for  goods  supplied  to,  or  work  done  for, 
him,  for  the  purposes  of  a  trade,  by  which  he  gains  his  livelihood,  cannot  be  main- 
tained.   Cro.  Jac.  494.  Strange,  1083.  2  M.  &  S.209.  6  Taunt.  120.  8  Taunt.  35. 

5  B.  &  A.  147.  2  B.  &  C.  824. 
»  Carthew,  161. 

«  Carthew,  160.  Holt's  N.  P.  C.  359.  Cora.  Dig.  Enfant,  C.  2. 

»  1  Camp.  552.  Bayley  on  Bills,  19.  ChiUy  on  Bills,  16.    Holt's  N.  P.  C.  78* 

•  1  T.  R.  40.  2  Slark.  N.  P.  C.  36. 

7  lStark.N.P.C.26.  5B.&A.147. 

>  CuUen,  26.  A  debt  contracted  during  infancy  is  not  sufficient  to  support  a 
commission  against  a  trader,  on  an  act  of  bankruptcy  committed  after  fiill  age. 
Bull.  N.P.  38.    1  Atk.  146. 197.   4  Ves.  J.  163.   11  Ves.  402.   1  Ves.  &  B.  494. 

6  Taunt.  119.  2  M.  &  S.  207. 

»  2  M.  &  S.  205.  6  Taunt.  118.  '«  4  Esp.  N.  P.  C.  131. 
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city  in  them  to  contract,  but  of  an  undue  advantage  taken  of 
their  weakness  and  indiscretion. 

But  we  have  said  that  in  order  to  constitute  an  agreeement, 
there  must  not  only  be  an  assent  of  the  understanding,  but  an 
exercise  of  the  will.  We  need  hardly  say,  therefore,  diat 
where  there  is  no  recognized  will,  there  can  be  no  contract 
Now,  the  law  of  England,  somewhat  ungallantly  perhaps,  but 
in  truth  by  a  wise  and  commendable  policy,  considers  the 
moral  existence  of  the  woman  as  incorporated,  or  rather 
merged,  by  marriage,  in  that  of  the  man.  It  looks  upon  the 
will  of  the  wife,  not  as  identified  with,  but  altogether  lost  and 
absorbed  in  that  of  the  husband.^  The  consequence  is  ma- 
nifest :  the  engagements  of  the  wife,  made  during  marriage, 
or  as  the  law  aptly  enough  expresses  it,  coverture,  are  alto- 
gether ineffectual;  the  general  rule  being,  that  neither  she, 
nor  her  husband,  can  sue  or  be  sued  on  any  stipulation  en- 
tered into  by  or  with  her,  whilst  this  incapacity  continues. 
All  such  engagements,  whether  evinced  by  simple  con- 
tracts or  by  deed,  are  absolutely  void.*  There  are  of 
course  qualifications  of  this,  as  of  every  other  rule.  Laws 
which  are  for  the  benefit,  are  not  to  be  strained  to  the  disad- 
vantage, of  the  community.  Whenever  the  strict  applica- 
tion of  a  rule  would  work  general  and  manifest  injustice,  the 
same  reason  which  first  established  it,  equally  sanctions  the 
relaxation  of  it.  Hence,  the  contracts  entered  into  by  the 
wife  for  necessaries  (i.  e.  for  goods  corresponding  to  the  rank 
and  appearance  which  the  husband  permits  her  to  assume  in 


*  Our  law  uniformly  manifests  the  most  anxious  disposition  to  preserre  entiie 
the  union  of  the  married  state,  and  to  prevent  whatever  might  be  likely  to  introduce 
domestic  discord.  Undoubtedly,  by  this  surrender  of  the  wife's  legal  existence,  it 
has  taken  a  very  effectual  step  towards  the  attainment  of  its  object.  It  seems  to 
have  proceeded  on  that  Homeric  maxim,  which  we  sincerely  believe,  so  far  as  the 
executive  of  government,  whether  domestic  or  political,  is  concerned,  will  be  fouod 
universally  true — 

**  UK  aya^ov  nokvKotpayta'  i»c  KOipavoQ  €c«.** 

'  Com.  Dig.  Baron  &  Feme.  Bacon's  Abr.  Baron  &  Feme.  1  Sid.  120.  1  Lev.  4. 
2  Atk.  453.  6T.R.  609.  li  East,  301.  4  Campb.  26.  If,  therefore,  the  wife  seO 
or  dispose  of  the  goods  of  the  husband  without  his  assent,  he  may  recover  them  back 
from  the  holder,  and  if  she  lose  money  at  cards,  he  may  bring  an  action  for  it 
against  the  winner.    Com.  Dig,  Baron  U  Feme,  2. 
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society)  are,  not  only  out  of  a  due  regard  to  the  interests  of 
the  wife,  and  the  rights  of  the  fair-dealing  tradesman,  but 
even  for  the  sake  of  the  personal  convenience  of  the  husband, 
held  to  be  binding  on  the  latter.^  Still  the  law  does  not  de- 
part from  its  principle.  It  does  not  consider  these  transac- 
tions as  the  acts  of  the  wife,  but  of  the  husband  represented 
by  her.  And  in  this  reasonable  fiction  it  does  but  conform  to 
a  still  more  general  ruk,  that  whatever  is  done  for  a  man's 
benefit  shall  be  presumed,  unless  expressly  repudiated,  to 
have  been  done  by  his  authority.  Of  course  this,  as  well  as 
all  other  presumptions,  may  be  rebutted  by  fact.  Thus,  an 
express  notice  to  the  individual  tradesman  not  to  trust  the 
wife  will  discharge  the  husband.^  Nor  does  the  presumption 
attach,  where  circumstances  shew  that  credit  was  given,  not 
to  the  husband,  but  to  the  wife.^  The  tradesman  has  then 
chosen  to  rely  upon  her  honour,  and  he  must  abide  by  the 
consequences.  As  in  the  case  of  infants,  so  in  this,  money 
lent  to  the  wife  for  the  purchase  of  necessaries  cannot  be  re- 
covered in  law* ;  in  equity,  if  really  so  applied,  it  may.*  And 
in  both,  an  actual  payment  on  account  of  necessaries  for  the 
wife  may  be  claimed  from  the  husband,  as  money  expended 
for  his  use  and  benefit.^ 

But  a  separation  may  take  place,  and  that  under  various 
circumstances.  What  effect  then  will  this  produce  on  the 
rights  and  obligations  of  both  ?  If  the  marriage  be  annulled 
by  a  court  of  competent  jurisdiction  for  some  original  vice  of 
the  contract  or  solemnization,  the  parties,  never  having  been 
married  in  contemplation  of  law,  have  the  same  rights  and 
liabilities  as  to  all  engagements  made  with  third  persons  dur- 
ing the  period  of  cohabitation,  which  they  would  have  had, 
if  they  had  remained  single  in  fact.  Still,  it  cannot  be 
doubted  that  for  necessaries  supplied,  during  the  period  of 
cohabitation,  to  the  supposed  wife,  the  nominal  husband 
would,  on  the  ground  of  a  presumed  authority,  be  liable  even 

*  Com.  Dig.  ubi  ante.  2  Lord  Raymond,  1006.  1  Salk.  118.  1  Campb.  121. 
It  is  at  the  peril  of  the  tradesman  if  the  goods  supplied  are  beyond  what  is  suitable 
to  the  apparent  circumstances  of  the  husband.    3  B.  &  C.  631. 

*  Strange  1214.  A  general  prohibition  will  not.  1  Sid.  121.  Lord  Ray- 
mond. 444.    Strange,  875.  '  3  Camp.  21.  4  B  &  A.  255. 

*  1  Moore,  126.  *  1  P.Wms.  483.  «  Salk.  837. 
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after  the  dissolution.^  A  divorce  on  account  of  adultery  puts 
an  end  to  the  marriage,  and  therefore  to  its  consequences, 
from  the  period  of  the  sentence  ;  but  a  separation  a  mensa  et 
thoro  does  not  affect  the  legal  relations  of  the  parties ;  and  the 
yfite,  therefore,  though  living  apart  from  her  husband,  and 
upon  her  own  resources,  is  not  liable  upon  her  contracts.^ 
Hitherto  the  rule  is  simple ;  but  the  question  as  to  the  liability 
of  the  husband,  for  necessaries  supplied  to  the  wife  in  case  of 
separation  without  divorce^  has  something  about  it  of  more  in- 
tricacy. The  following  distinctions  seem,  however,  to  be  now 
settled.  1 .  When  the  separation  is  by  mutual  consent ^  if  com- 
petent provision  be  made  by  the  husband  for  the  maintenance 
of  his  wife,  either-  by  deed  or  verbal  agreement,  he  is  not 
liable ;'  provided  that  in  the  latter  case  payment  has  been 
made,*  or  in  the  former,  that  the  trustees  have  taken  posses- 
sion under  the  deed.^  2.  Where  the  separation  is  in  conse- 
quence of  the  adultery  of  the  wife,^  or,  if  during  separation 
caused  by  other  circumstances,  even  the  fault  of  the  husband, 
she  has  been  guilty  of  adultery,'^  in  either  of  these  cases,  he  is 
thenceforth  released  from  all  obligation  to  provide  her  even 
with  the  bare  necessaries  of  life.®    The  separation,  however, 

*  It  has  been  decided  that  if  a  man  cohabit  with  a  woman,  holding  her  out  to  the 
world  as  his  wife,  he  b  liable  for  goods  furnished  to  her,  even  by  a  tradesman  who 
knew  that  the  parties  were  not  married.    2  £sp.  N.  P.  C.  637.     1  Campb.  246. 
4  Campb.  215.    This  must  have  proceeded  on  a  presumed  agency  of  the  nominal  . 
wife,  and  is  therefore  a  stronger  case  than  the  one  supposed. 

<  6  M.  &  S.  73.  3  B.  &  C.  291.  The  courts  of  common  law  at  one  time  as- 
sumed to  themselves  the  extraordinary  discretion  of  determining,  that,  where  a  mar- 
ried woman  by  agreement  lived  apart  from  her  husband,  and  had  a  separate  main- 
tenance settled  upon  her  by  deed,  her  general  disability  was  removed,  and  her  con- 
tracts became  equally  obligatory  vnth  those  of  other  persons.  See  the  case  cited 
1  T.  R.  5.  But  this  doctrine,  which  was  long  doubted,  was  at  last  exploded,  and 
the  law  restored  to  its  former  consistency,  by  the  case  of  Marshall  v.  Rutton, 
8T.R.645. 

s  Lord  Raymond,  444.  Salk.  116.  2  New  Rep.  148.  4  Campb.  70.  4  B.  &  A.  252. 

*  3  Campb.  370.  2  SUrk.  N.  P.  C.  86.  «  8  Taunt.  343. 

8  Ham  v.  Towey,  cited  in  Selwyn's  N.  P.  Assumpsit.  f  Strange,  647.706. 

*  There  is  a  case  reported,  in  which,  although  the  husband  had  been  guilty  of 
adultery  with  a  woman  whom  he  brought  to  his  home,  and  had  turned  his  wife  out  of 
doors  without  any  imputation  on  her  conduct,  yet  because  the  wife  subsequently, 
during  the  separation,  committed  an  act  of  adultery,  the  husband  was  held  not  liable 
for  necessaries  furnished  to  her.  Govier  v.  Hancock,  6  T.  R.  603.  This  is  most 
harsh  and  unjust. 
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whether  by  consent^  or  by  the  fault  of  the  wife,  must  be  no- 
toriousy  else  the  presumption  of  authority  from  the  husband 
remains.^  3.  Where  the  wife  has  volutUarily  quitted  her 
husband's  roof^  and  has  not  committed  adultery,  he  may  dis- 
charge his  liability  by  a  particular  notice,  but  not  by  a  gene- 
ral advertisement.^  But,  lastly,  where  the  separation  is  occa- 
sioned by  the  misconduct  of  the  husband,  his  responsibility  for 
necessaries  furnished  for  his  wife's  support,  so  long  as  she 
preserves  her  own  fidelity,  remains  under  all  circumstances. 
He  cannot  divest  himself  of  it  either  by  a  general  advertise- 
ment or  a  particular  notice,  for  the  law  will  permit  no  man  to 
take  advantage  of  his  own  wrong.^  It  may  be  collected  from 
what  has  been  already  said,  that  in  none  of  these  cases  can 
the  wife  herself  be  sued  either  at  law  or  in  equity ;  and  the 
tradesman,  therefore,  who  gives  credit  to  a  married  woman, 
has  need  to  satisfy  himself  previously,  by  careful  inquiry,  of 
the  circumstances  of  the  party,  or  he  does  so  at  his  peril. 

There  are,  however,  some  few  cases  in  which  a  woman, 
though  married,  is  treated  as  a  single  woman  (or,  as  the  law 
terms  it,  Q.feme  sole),  whose  contracts  are  binding  on  herself. 
These  are,  first,  where  the  husband  is,  in  contemplation  of 
law,  no  longer  in  existence,  as  when  undergoing  a  judicial 
sentence  of  transportation.^  2.  Where  the  husband  is  a 
foreigner,  or  alien,  who  has  never  been  in  this  country  at  all  ;* 
for  if  he  has  once  resided  here,  it  seems  the  legal  inference  is, 
that  he  intends  to  return ;  and  in  that  case  the  personal  re- 

'  1  Bob.  &  Ful.  226.  *  1  Sid.  109.    FreenuD,  348.    Strange,  1214. 

'  This  is  a  beautiful  illustratiou  of  a  rule  of  law,  overcome  by  a  more  general 
rule  of  reason  and  equity.  The  presumption  of  authority,  which  is  the  only  legal 
foundation  of  the  husband's  liability,  might  here  be  rebutted  by  the  fact :  but  the 
law  will  not  listen  to  the  husband,  when  he  would  turn  his  own  misconduct  to  his 
gain,  and  estops  him,  therefore,  from  setting  up  such  a  defence*  There  has  been 
some  difference  of  opinion  whether  the  introduction  of  a  mistress  into  the  house 
where  his  wife  is  residing,  is  such  misconduct  on  the  part  of  the  husband,  as  justifies 
the  wife  in  quitting  his  roof :  and,  consequently,  whether  he  is  liable  for  necessaries 
supplied  to  her  whilst  so  living  apart.  In  Hopwood  v.  Hefller,  3  Taunt.  421.  the 
Court  of  Common  Pleas  decided  in  favour  of  the  husband ;  but  I^rd  EUenborough 
is  stated  to  have  held  in  a  subsequent  case,  that  of  Aldis  v.  Chapman,  cited  in  Sel- 
wyn's  N.  P.  281.  that  he  was  bound  under  such  circumstances  to  supply  her  rea- 
sonable wants  ;  and  there  can,  we  think,  be  little  doubt  on  which  side  justice,  hu- 
manity, and  good  sense  incline. 

«  Co.  Lit.  133  a.    2  Bos.  &  PuL  231.     11  East,  303.  *  3  Campb,  124. 
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sponsibility  of  the  wife  does  not  attach.^  3.  Where  he  has 
been  absent  and  not  heard  of  for  a  period  of  seven  years ;  the 
law  in  such  case  presuming  that  he  is  dead.  It  need  scarcely 
be  added,  that  a  married  woman  is  not  recognized  as  a  trader. 
Yet,  in  the  city  of  London,  she  may,  by  peculiar  custom, 
carry  on  a  trade  separately  and  on  her  own  account :  and,  if 
the  husband  do  not  interfere  in  it,  she  may,  as  to  all  the  trans- 
actions connected  with  that  business,  be  treated  as  a  single 
woman,2  except  that  in  the  suits,  which  are  brought  against 
her,^  in  her  capacity  of  feme  sok  trader  (for  so  she  is  designated) 
the  husband  must  be  made  a  party  for  conformity.* 

But  the  wife  may  have  entered  into  contracts  before  her 
marriage,  the  effects  of  which  remain  after  the  marriage. 
And  on  this  subject  it  may  be  sufficient  briefly  to  remark,  that 
the  husband,  by  the  marriage,  gains  the  right  to  sue,  in  con- 
junction with  his  wife,  on  such  contracts  —  that  the  fruits  of 
them  become  absolutely  his  by  possession^  —  but  that  if  he 
omit,  during  the  life-time  of  the  wife,  to  reduce  the  right  into 
possession,  he  cannot  afterwards  claim  in  his  own  right,  but 
merely  as  the  representative  and  administrator  of  the  wife.  In 
like  manner  he  is  liable,  upon  the  contracts  of  tlie  wife  made 
before  coverture,  only  whilst  the  marriage  continues,  and 
jointly  with  her.  After  her  death,  his  personal  responsibility 
upon  them  ceases  altogether.  It  follows,  that  if  the  wife  sur- 
vives the  husband,  she  may,  in  the  former  case,  sue,  and  in  the 
latter  be  sued,  alone.  There  is,  moreover,  one  instance,  and 
but  one,  in  which  the  wife  may  sue  after  the  death  of  the 
husband,  in  her  own  right,  upon  a  contract  entered  into  dur- 
ing her  marriage ;  and  that  is,  when  she  is  herself  what  is 
termed  the  meritorious  cause  of  the  contract ;  as  when  a  ser- 
vice has  been  rendered  by  her  personal  exertion,  for  which  a 
stipulated  remuneration  has  been  promised.     It  is  of  rare 

»  1  Bos.  &  Pul.  369.    3  Esp.  N .  P.  C.  18. 

^  She  may,  therefoFe,  be  made  a  bankrupt.     \  Atk.  206.    3  Burr.  1783. 

^  Which  are  confined  to  the  courts  of  London.    4  T.  R.  361. 

*  Cro.  Car.  67.  10  Mod.  6.    2  Bos.  &  Pul.  93.  106. 

^  Negotiable  instruments  are  treated  in  this  respect  as  chattels,  and  not  as  choaes 
in  action.  Thus,  where  a  bill  of  exchange  is  given  to  a/one  soU  who  aftenrards 
marries,  the  right  of  indorsing  vests  in  the  husband,  7  T.  R.  348. ;  and  he  may  sue 
alone  upon  a  bill  payable  to  the  wife  dum  Mia.  1  Brod.  &c  Bingh.  50. 
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occurrence,  and  might  scarcely  have  been  deemed  worthy  of 
mention,  had  it  not  been  an  anomaly  in  the  law,  for  which 
there  seems  no  sound  or  intelligible  reason. 

In  concluding  this  subject  it  may  not  be  useless  to  remari?, 
that,  although  property  may  be  settled  in  various  ways,  so  as 
to  be  subject  to  the  disposition  of  married  women,  yet  that 
this  is  not  inconsistent  with  a  general  incapacity  to  contract. 
It  must  be  regarded  rather  as  a  modification  of  the  particular 
property,  drawing  after  it  none  of  those  consequences  of  per- 
sonal liability,  which  are  inseparable  from  the  nature  of  ^ 
contract. 

But  in  order,  to  constitute  an  agreement,  there  must  not 
only  be  a  power  of  willing,  but  a  free  and  honk  fide  exercise 
of  the  will.  Reason  declares  that  where  undue  constraint  is 
put  upon  the  inclination,  the  party  suffering  it,  though  he 
may,  in  order  to  avoid  a  present  evil,  have  assentedy  cannot  be 
considered  as  having  agreedy  to  the  terms  so  forced  upon  hinu 
Violence  offered  to  the  will  is  termed  in  our  law  duress ;  and 
it  is  a  gratifying  instance  of  the  advance  of  civilization,  that 
in  the  modem  reports  scarcely  a  case  can  be  found  upon  a 
subject  which,  in  the  ancient  books,  occupies  so  conspicuous 
a  place.  It  will,  therefore,  be  sufficient  cursorily  to  remark, 
that  personal  violence,  or  unlawful  imprisonment,  or  threats 
inducing  a  reasonable  fear  of  the  loss  of  life  or  member,  or  of 
imprisonment,  whereby  an  engagement  is  extorted  against  the 
will  of  the  party  making  it,  constitute  such  duress  as  invali- 
dates it  altogether,  and  leaves  it  in  his  choice  to  fulfil  it  or 
not.^  It  is  superfluous  to  add  that  the  engagement  of  the 
party  imposing  the  violence  remains  obligatory  oa  him.  The 
plea  of  duress  is  available  only  to  the  person  himself  who  has 
suffered  it :  if,  therefore,  a  third  person  enter  into  an  engage- 
ment for  the  purpose  of  releasing  another  from  unlawful  con- 
straint, he  cannot  discharge  himself  on  the  ground  of  duress 
from  the  obligation  which  he  has  contracted.* 

>  2  Inst.  482.  Rol.  Abr.  687.  43  Ed.  3.  11  Hen.  4. 66.  Bac.  Abr.  (Dttrew). 
Threats  of  violence,  or  other  injury,  for  which  an  action  in  damages  might  afford 
a  sufficient  compensation,  are  not  considered  as  duress.  2  Inst.  483.  2  Strange,  917. 

>  1  Rol.  Abr.  687.  The  civil  law  is  copious  on  the  subject  of  duress.  It  pro- 
vided that  the  person,  on  whom  the  violence  had  been  exercised,  might,  if  he  pleased, 
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There  must,  likewise^  be  a  fair  exercise  of  the  understanding. 
Fraud,  therefore,  which  deludes,  or  surprise  which  entraps, 
the  judgment,  are  forbidden  alike  by  natural  justice  and  by 
law.  Misrepresentation  or  concealment,  suggestio  fakiy  or 
suppressio  veri,  are  equally  acts  of  fraud  which  take  away  the 
binding  force  of  an  engagement.*  But  the  rule  must  by  no 
means  be  taken  in  a  large  and  unqualified  sense.  If  the  sub- 
ject of  the  agreement,  and  the  manner  in  which  it  is  entered 
into,  be  such,  that  the  person  imposed  upon  has  had  a  fair 
opportunity  of  exercising  his  judgment,  the  law  will  not  sup- 
ply the  want  of  skill  or  caution  in  him,  but  leaves  him  to  the 
consequeoces  of  his  own  improvidence.^  The  sound  distinc- 
tion seems  to  be  this :  if  the  falsehood  or  concealment  be  such 
that  a  person  of  ordinary  experience  might  have  detected  it, 
then  the  contract  stands.  But  if  the  fact  alleged  or  concealed 
be  peculiarly  within  the  knowledge  of  the  person  practising 
the  deceit,  then  the  person  deceived  may  withdraw  from  his 
engagement  altogether.^  The  fraud,  however,  must  proceed 
from,  or  at  least  be  participated  in,  or  adopted  by,  the  other 
contracting  party :  else  the  contract  stands  good  with  respect 
to  him,  and  the  remedy  of  the  injured  party  is  by  action 
against  the  person  who  practised  the  fraud.  Fraud,  though 
in  many  cases  a  good  defence  at  law,  comes  more  frequently, 
and  perhaps  more  properly,  under  the  cognizance  of  the 
courts  of  equity.^     Indeed,  the  jurisdiction  of  the  latter  in 


procure  the  engagement  to  be  annulled  by  letten  of  rescission  within  ten  years : 
after  that  time  he  was  estopped.  Our  law  has  nothing  analogous  to  this  mode  of 
proceeding ;  the  violence  being  a  good  defence  to  any  suit  instituted  for  enforcing 
the  engagement. 

i  1  Stark.  434.    2  Bro.  Ch.  Ca.  420. 

^  Vigilantibus  non  dormientibus  lei  inservit.  This  subject  will  be  treated  more 
at  large  under  the  head  of  Contracts  of  Sale. 

9  2  Bl.  Com.  461.  3  Id.  166.  Sudg.  Vend.  &  Purch.  1—10.  3  B.  6c  C.  623. 
See  also  Gilb.  Rep.  155.  and  2  Salk.251. 

-•  Fraud  b  a  good  defence  to  an  action  at  law  for  non-performance  of  an  engage- 
ment ;  and  this,  whether  the  engagement  were  testified  by  parol  or  by  deed,  or  if 
the  contract  have  been  performed,  an  action  for  deceit  may  be  maintained  against 
the  party  who  has  practised  it,  and  damages  recovered  proportioned  to  the  injury. 
In  equity  the  fraud  may  be  assigned  as  a  reason  for  not  completing  such  contracts  as 
are  executory,  or  for  rescinding  such  as  are  executed.  See  the  Treatise  of  Equity, 
B.  1.  c.2.  s.  8.  n.  y,  and  the  cases  there  collected.  In  the  civil  law  the  remedy 
was,  as  in  the  case  of  duress. 
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this  respect  is  somewhat  more  general^  extending  to  every  in- 
stance of  a  gross  violation  of  good  faith,  and  sometimes  pre- 
suming fraud  from  circumstances,  where  the  law  requires  it 
to  be  proved.*  Thus  equity,  as  was  hinted  before,  will  not 
allow  undue  advantage  to  be  taken  of  the  weakness  or  ne- 
cessity of  another,  which,  as  Lord  Hardwicke  rightly  ob- 
serves,^ is  equally  against  conscience  as  to  take  advantage  of 
his  ignorance. 

Neither  in  law  nor  in  equity,  however,  is  mere  inequality, 
however  great,  in  the  terms  of  the  contract,  when  unaccom- 
panied with  deceit,  a  ground  for  impeaching  its  validity.*  By 
the  civil  law  indeed,  where  the  excess  amounted  to  the  half 
of  the  just  price,  the  contract,  if  it  regarded  immoveable  pro- 
perty, might  be  annulled.  But  even  there  also  inequality  in 
contracts  as  to  personal  property,  was  never  admitted  as  a 
reason  for  vacating  it ;  perhaps  on  account  of  the  difficulty  of 
establishing  a  standard  of  price.'* 

Lastly,  it  seems  but  reasonable  that  a  mistake  of  either 
party,  or  both,  as  to  the  subject  of  the  contract,  should  be  a 
ground  for  annulling  it.  The  civil  law  so  determines,  on  the 
maxim  that,  where  there  is  error,  there  is  no  consent.*  Un- 
doubtedly, however,  a  mistake  as  to  the  mere  qualities  of  the 
subject,  not  induced  by  deception,  will  not  invalidate  the 
.transaction.^  And  even  in  equity,  where  the  matter  was 
doubtful,  or  both  parties  were  equally  in  ignorance,  or  the 
contract  has  been  so  long  acquiesced  in,  that  it  might  be  in- 
convenient to  re-open  it,  the  transaction  cannot  be  questioned 
on  the  plea  of  mistake.'^ 

It  will  probably  not  have  been  forgotten,  that  the  engage- 
ments which  the  law  was  said  to  enforce,  were  limited  to 

'  See  the  remarks  of  Lord  Hardwicke,  2  Ves.  166.  *  Ubi  supra. 

*  See  the  cases  cited  in  notes  d,  e,  &  h,  to  the  Treatise  of  Equity,  ubi  sup. 

*  Pothier,  P.  1.  c.  1.  s.  1.  art.  3.  s.  4.  Domat's  Civil  Law,  B.  1.  tit.  2.  s.  9. 

'  Non  videntur,  qui  errant,  consentire.  The  translator  of  Pothier  mentions  a 
case  which  occurred  some  years  ago,  respecting  an  error  of  this  kind.  A  painting 
was  sold  as  an  original  of  Foussin  ;  but  it  appearing  afterwards,  from  the  opinion  of 
several  artiste,  to  be  the  work  of  some  other  person,  it  was  held  that  the  sale  was 
void,  and  the  purchaser  entitled  to  reclaim  his  money. 

*  This  subject  will  be  more  fully  discussed  under  the  head  of  Warranty,  in  Con- 
tracte  of  Sale. 

7  See  the  cases  cited  in  the  Treatise  of  Equity,  n.  v.  ubi  sup. 
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such,  as  were  neither  at  variance  with  the  general  interests  of 
the  community,  nor  unfairly  detrimental  to  those  of  indi- 
viduals. In  analysing  this  limitaiion.  We  find  included  in 
the  first  term»  all  compacts  which  offend  against  public  policy, 
or  public  moraUty,  or  positive  law ;  and  in  the  second,  all 
which  may  be  deemed  fraudulent,  as  respects  the  rights  and 
interests  of  third  parties.  To  such  compacts  the  law  will  not 
lend  its  countenance.  Now  it  is  evident  that  this  vice  of  con- 
tracts may  lie  either  in  the  act  of  agreeing  or  in  the  thing 
agreed.  But  for  practical,  purposes  this  distinction,  which 
savours  perhaps  somewhat  too  much  of  metaphysical  refine- 
ment may  be  disregarded  ;  and  we  shall  therefore  consider  the 
taint  as  inherent  in  the  subject-matter  of  the  contract,  and 
proceed  to  treat  of  it  according  to  the  division  adopted  above. 
But  as  this  brings  us  to  the  second  main  branch  of  our 
subject,  it  may  be  as  well  to  give  our  readers  a  three  months' 
respite  from  an  investigation,  not  very  captivating  in  its  de- 
tails, and  unlikely,  we  fear,  to  interest  any  but  those  who  can 
appreciate  the  high  philosophical  gratification  of  tracing  the 
derivation  of  law  through  a  thousand  channels  and  ducts  to 
every  part  of  the  social  system,  and  of  remarking  that,  though 
occasionally  contaminated  by  the  mixture  of  earthy  sub- 
stances, its  waters  still  indicate  their  source  from  the  one  pure 
fountain  of  natural  justice. 


ART.  IV.— CONVEYANCING. 
No  lU. 

Having  considered  real  property  with  reference  to  the 
subject-matter,  we  come  now  to  estates,  or  "  the  interest 
which  may  exist  in  that  subject-matter."  In  legal  contem- 
plation, the  idea  of  an  estate  is  inseparable  from  that  of  land ; 
for  in  England,  and  in  most  other  civilized  countries,  an 
ownership  of  the  soil  exists,  with  very  few  exceptions,  in  some 
one ;  and  we,  who  fully  appreciate  the  force  of  habit,  can 
easily  conceive  that  many,  who  have  grown  hoary  in  the 
exclusive  study  and  unceasing  practice  of  their  profession,  can 
no  more  abstract  the  idea  of  an  estate  from  land  than  can  a  phi- 
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losopher  that  of  extension  from  matter.  This  sage  reflection 
forcibly  occurred  to  us  in  meeting  with  the  following  remarks, 
which  amusingly  illustrate  it.  "  Land  (says  a  learned  cotem- 
porary)  has  existence  at  all  times  ;^  and  the  estate  for  which 
it  is  held  has,  in  point  of  time,  been  subsisting  therein  from 
the  most  remote  period  of  time,  and  will  continue  for  ever : 
Hence  the  origin  and  deduction  of  titles."*  That  BLfee-simpk 
(the  estate  most  probably  meant)  will,  or  rather  may,  continue 
for  ever  is  a  juridical  tenet,  which,  as  orthodox  lawyers,  we 
humbly  receive;^  but  that  it  began  with  time  itself  is  a  point 
of  doctrine,  which,  with  all  our  professional  faith,  we  cannot 
so  easily  digest.  If  the  notion  be  just,  it  is  fortunate  for  every 
class  of  Englishmen,  except  (alas  !)  our  brethren,  that  the  law 
renders  it  unnecessary  for  the  owner  of  that  estate  to  prove  its 
existence  beyond  a  certain  period,  as  he  must  otherwise  have 
traced  his  title  to  the  first  post-diluvian  occupant,  or  (Mr. 
Preston,  perhaps,  would  say)  to  Adam  himself.  We  cannot, 
however,  admit  the  author's  inference,  "  hence  the  origin,  &c. 
of  titles ;"  for,  if  we  undertand  the  premises,  it  is  saying,  in 
other  words,  that  titles  have  originated  in  their  own  eternal 
duration. 

In  treating  of  estates  at  this  day,  it  is,  we  think,  proper  to 
premise  that  there  are  three  species  ;  at  common  law,  by  way 
of  use,  and  in  equity.  For  though  these  have  many  properties 
in  common,  they  nevertheless  differ  in  some  material  particu- 
lars, and  many  propositions  in  the  old,  which  have  been 
adopted  by  modem,  writers,  are  incorrect  from  being  stated  as 
universally  true,  while  they  apply  only  to  the  first  and,  now, 
not  most  important  sort  of  estates.  This  remark  we  shall 
soon  have  occasion  to  exemplify  ;  and,  in  order  to  avoid  similar 
errors  and  facilitate  our  design  of  delineating  the  system  as  it 
stands,  we  shall  begin  with  a  brief  explanation  of  what  we 
understand  by  these  three  species  of  estates.  The  first  and 
most  ancient  of  them,  the  common  law  estates  was  the  only 
one  known  to  the  courts  of  law  prior  to  the  reign  of  Henry  the 
Eighth,  when  the  equitable  use  was  legalized  by  act  of  par- 

*  Hence  an  upper  chamber  continues  for  ever  ;  for  it  is  land.  1  Prest.  Estates,  8. 
See  also  supra  27 1.  Some  judges  could  not  comprehend  how  it  could  exist  after  it 
was  destroyed.    Mr.  Preston  has  explained  this. 

*  Prest.  on  Estates,  16.  ^  We  shall  touch  on  this  point  in  our  next. 
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liament.  Of  this  estate,  possession  is  the  essence  ;  its  rules 
spring  from  this  principle^  and  those  rules  are  still  as  important 
as  they  were  formerly,  the  use  not  being  substituted  for,  but 
engrafted  on,  the  common  law  estate ;  —  or  rather  (as  the  old 
lawyers  poetically  phrased  it)  fed  thereby  as  by  a  fountain. 
Hence,  in  investigating  modem  titles,  the  necessity  of  seeing, 
when  the  immediate  ground  of  title  is  a  declaration  of  use, 
that  the  common  law  estate,  or  teisin,  (as  conveyancers  usually 
call  it)  is  adequate  to  its  intended  purpose.  Thus,  if  the  use 
is  declared  in  fee,  while  the  seisin  is  but  for  life  [as  in  a  con- 
veyance to  A  (simply)  to  the  use  of  B  and  his  heirs]  the  for^ 
mer  is  restricted  to  the  limits  of  the  latter.*  And  doubtless 
the  sages  of  antiquity  were  delighted  to  perceive  the  laws  of 
the  material  world  applying  to  the  doctrine  of  uses  as  well  as 
to  the  descent  of  land,^  when  they  declared,  with  hydrostatic 
truth,  that  the  stream  or  use  could  flow  no  higher  than  the 
fountain  or  seisin  it  was  derived  from. 

In  the  common -law  estate  the  lineaments  of  the  feudal 
system  are  still  visible  ;  but  any  tinge  of  feudism  discernible 
in  uses  was  given  them,  not  by  legislative  policy,  but  simply 
from  a  reasonable  wish  in  our  courts  to  preserve  as  much  uni- 
formity as  was  possible,  or  at  least  convenient,  in  the  estate 
which  the  statute  of  uses  created,  and  the  pre-existing  estate 
at  common  law.  The  connexion  between  them,  we  have  partly 
seen,  is  extremely  close ;  and  it  will  be  desirable  for  the  student 
to  ascertain  the  line  which  divides  them.  By  far  the  majority 
of  the  doctrines  of  our  law  of  real  property  had  their  origin  in 
the  common  law,  and  have  been  applied,  sometimes  with  and 
sometimes  without  qualification,  to  the  estate  derived  from 
the  statute  of  uses.  Thus,  the  division  of  estates  into  freehold 
and  less  than  freehold,  &c.,  the  learning  respecting  their  mo- 
dification and  limitation,  and  their  devolution  by  the  act  of 
law,  apply  almost  equally  to  such  as  are  at  common  law,  and 
such  are  by  way  of  use,  or  even  of  trust ;  but  in  the  mode 

»  Cro.  Car.  244. 

'  Bracton  and  Cok«  (1  Inst.  11.)  supposed,  says  Blackstone,  the  descent  of  inhe- 
ritances to  be  regulated  by  the  laws  of  gravitation,  2  Comm,  212. ;  or,  rather,  simply 
by  the  law  which  made  a  weight  descend.  Blackstooe  forgets  mat  these  great  lawyers 
flourished  long  before 

"  God  said  '  Let  Newton  be,'  and  all  was  light.'' 
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of  their  creation  and  of  their  transfer,  and  in  their  capacity 
for  settlement,  uses  and  trusts  possess  peculiar  qualities.  For 
some  qualities  there  were,  necessarily  resulting  from  the  differ- 
ence of  their  nature,  and  some  were  attributes  which  it  was 
desirable  to  preserve  at  the  abolition  of  the  ancient  or  fiduciaiy 
use,  on  account  of  the  additional  capabilities  they  gage  to  real 
property.  But  it  was  only  here,  at  the  limit  fixed  by  actual 
necessity  or  by  sound  policy,  that  the  courts  of  law  in  forming 
uses,  and  the  courts  of  equity  in  forming  trusts,  stopped  the 
process  of  assimilation ;  and  in  surveying  our  whole  system, 
the  student  probably  will  think  with  us,  that,  in  its  equitable 
part,  the  deviations  from  the  plan  of  analogy  have  rather  been 
too  few  than  too  many.^ 

We  must  now  divide  estates  into  freehold  and  copyhold,  a 
classification  collateral  to  the  foregoing,  and  rendered  necessary 
by  the  doctrines  of  tenure.  The  word  '*  freehold,"  in  this  sense, 
comprises  all  the  estates  which  co-exist  with  a  free  tenure, 
from  a  fee-simple  to  an  estate  at  will.  Blackstone,  indeed, 
omits  this  division,  and  ranks  copyholds  among  the  lowest 
species  of  estates  in  free  tenure  (as  a  sort  of  estate  at  will)  ;' 
but  we  object  to  this  arrangement,  as  copyholds  are  altogether 
sui  generis,  and  (whatever  they  might  once  have  been)  bear  at 
present  no  analogy  to  an  estate  at  will. 

We  now  come  to  Blackstone's  distribution  of  estates  into 
freehold  and  less  than  freehold^  which  we  apprehend  to  be 
correct  only  when  coupled  with  and  subject  to  the  foregoing 
division.  The  word  "  freehold,"  in  this  sense,  has  no  relation 
to  tenure,  and  imports  exclusively  an  estate  of  a  certain  extent 
and  quality. 

Freeholds,  again,  with  reference  to  tenure,  are  of  three 
kinds, "  common  law,"  *'  customary,"  and  "  in  frankalmoign." 
By  common  law,  in  this  sense,  we  mean  only  the  general^  as 
distinguished  from  heal  and  customary  law ;  so  that  a  freehold 

>  We  have  been  amused  by  the  following  coup-de-main  in  defence  of  trusts,  by 
Mr.  Dixon,  a  Chancery  barrister,  and  author  of  *'  Obaenrations  on  the  proposed  new 
Code,"  He  there  tells  us,  that  the  courts  of  equity  trained  up  this  child  of  theiis. 
Trusts,  "  in  the  way  he  should  go,  and  it  is  to  be  hoped  that  now  he  is  old,  he  will 
not  depart  from  it."— p.  58. 

s  2  Comm.  147. 

O    O 
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created  by  way  of  use,  may,  in  this  view,  be  a  freehold  at 
common  law. 

To  the  freehold,  thus  understood,  we  shall  now  proceed, 
with  an  endeavour,  as  far  as  possible,  to  obviate  the  perplexity 
which  the  annexing  of  different  meanings  to  the  same  word 
must  cause  the  student.  And,  notwithstanding  our  intenti<m 
to  confine  ourselves,  in  general,  to  modern  doctrines,  it  will  be 
desirable  briefly  to  recur  to  the  olden  time,  and  its  gloomy 
system  of  feuds  and  tenures.  At  the  Conquest,  and  for  many 
years  after,  the  convulsions  to  which  England  was  constantly 
subject,  from  the  mingled  and  jarring  elements  of  freedom  and 
slavery,  raised  the  shining  but  worthless  character  of  the 
warrior,  while  they  proportionably  degraded  that  of  the  peace- 
able farmer ;  *  and,  when  private  rights  were  incessantly  in- 
vaded and  legal  remedies  were  little  more  than  nominal,  it 
was,  perhaps,  natural  that  those  whose  employments  rendered 
them  defenceless,  should  be  looked  on  with  contempt ;  -  and 
agricultural  labours,  by  allowing  little  or  no  intermission, 
peculiarly  tended  to  this  melancholy  consequence.  Hence 
those  who  engaged  in  the  debasing  employment  of  cultivating 
the  soil  formed  the  lowest  class  of  freemen ;  and^  it  is  not 
unlikely,  were  often  villeins.'  Not  such  as  these  were  free- 
holders:  they  were  liberi  homines  qui  liberi  tenuerunt  tenementa 
sua  per  libera  servitia  velper  liberas  consueiudines  :*  their  interests 
in  die  land  extended  to  the  period  of  a  life  at  least ;  they  were 
suitors  of  the  courts,  and  judges  in  the  capacity  of  jurors  f 
they  were  exclusively  entitled  to  be  summoned  on  juries,^  to 
elect  county  members,^  to  defend  the  title  of  the  land.® 
Some  of  these  original  features  of  a  freehold  remain  to  this 
day ;  and  one  of  them  is  materially,  though  somewhat  indi- 
rectly, influential  in  modem  practice.  For  though  the  real 
actions,  in  which  the  tenant  of  the  freehold  was  required  to  be 
defendant,  have  in  practice  been  superseded  by  remedial  suits 

*  This  word  is  of  great  antiquity  ;  it  is  derived  from /arm  or  feorm,  an  old  Saxon 
word  signifying  provisions  in  which  rents  were  anciently  reserved.    2  Bl.  Com.  318. 

«  Vid.  2  Eun.  102.  Daliym.  26.  1  P.  WiUiams,  574. 

»  1  Prcst.  Est.  204.  «  Bract.  Ub.  iv.  1  fol.  7. 

«  2  Bl.  Commen.  54.    Sull.  58. 

«  1  Inst.  156  b.  Altered  now.  ISee  the  present  qualifications  of  a  juror,  3  Bl. 
Com.  362. 

f  1  Bl.  Com.  172.  t  4  Burr.  107. 
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better  adapted  to  the  state  of  society,  yet  they  have  never 
suffered  a  legal  dissolution,  and  the  principles  they  depend  on 
form  the  basis  of  common  recoveries,  in  which,  therefore,  one 
essential  step  is  the  making  of  a  tenant  to  the  praecipe,  who 
must,  with  a  single  exception,^  have  the  immediate  freehold.^ 
But  to  return ; — while  the  freeholder  enjoyed  these  privileges, 
the  termor  was  not  allowed  even  a  certain  title  in  his  brief 
interest,  for  it  might  at  any  time  be  annihilated  by  one  of  the 
fictitious  actions  we  have  just  alluded  to ;  ^  and  by  a  policy, 
founded  on  a  preposterous  desire  to  prevent  the  husbandman 
from  rising  by  the  arts  of  industry,  no  term  could  be  longer 
than  forty  years.*  In  proportion,  however,  as  the  spirit  of  the 
feudal  system  gradually  forsook  the  legislature  and  the  courts, 
more  rational  laws  were  passed  and  sounder  principles  of  ad- 
judication were  adopted;  and,  in  the  reign  of  Henry  the 
Eighth,*  the  vaunted  superiority  of  a  freehold  over  a  term, 
had,  in  some  respects,  become  an  empty  boast.  Hence,  for 
several  centuries,  the  name  of  freehold  has  simply  conveyed 
an  idea  of  an  estate  in  tenements  ^  of  indefinite  duration, 
but  which  may,  by  possibility,  continue  for  at  least  a  life,  and 
which  possesses  peculiar  qualities,  distinguishing  it  from 
chattel  interests  on  the  one  hand  and  from  copyholds  on  the 
other.  But  in  treating  of  it,  even  with  more  special  reference 
to  its  present  nature,  we  were  naturally  led  to  speak  of  what 
it  was,  not  so  much  from  its  being  a  venerable  relic  of  the 
feudal  system,*^  as  from  its  having  been  the  exclusive  subject 
oi frank-tenure ;  and,  possibly,  cases  may  arise  at  this  day, 
in  which  it  may  be  necessary  to  inquire  what  hereditaments 
were  capable  of  supporting  this  estate,  for  to  those  and  those 
only,  as  we  have  already  hinted,  ceitain  important  statutes 
apply.- 

•  Where  the  freehold  ia  in  a  lease  for  livet,  140.2.  c.  20. 
<  Pigot,  28.  '  Co.  Liu.  46. 

«  Co.  Liu.  46. 46.    But  this  law  was  soon  antiquated  ;  see  2  Bl.  Com.  142. 
«  21  H.  8.  c.  15.  protected  the  termor  against  common  recoveries. 

•  Pott,  563. 

1  Mr.  Preston  remark  ,  that  «  even  Lord  Coke,  oontraiy  to  the  general  opinioa. 
was  aware  of  Uie  law  of  fends  and  of  their  iq»pUcahilitjr  to  some  portions  at  least  of 
our  system.*'  1  Est.  201.  We  have  no  doubt  that  Mr.  Preston's  hypothesis  n  per- 
fectly jnst. 

•  Supra,  p.  282,  et  infra.  562. 

o  o  2 
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Blackstone  has  adopted  two  definitions  of  this  estate,  which, 
at  this  day,  convey  no  idea  of  it ;  viz.  Britton's,  that  *^  it  is 
the  possession  of  the  soil  by  a  freeman,"  and  St.  Germyn's, 
that  ''  the  possession  of  the  land  is  called,  in  the  law  of 
England,  the  frank-tenement  of  freehold."*  But  the  descrip- 
tion extracted  from  the  principles  which  he  lays  down,  viz. 
that  "  it  is  such  an  estate  in  land  as  is  conveyed  by  livery  of 
seisin,  or,  in  tenements  of  an  incorporeal  nature,  by  what  is 
equivalent  thereto,"  •  gives  us  a  more  definite  notion  of  it, 
and,  before  the  change  efifected  by  uses  and  trusts,  would 
have  been  a  correct  account.  But  there  are  now  two  convey- 
ances derived  from  the  statute  of  uses,  by  which  a  freehold  in 
land  passes  without  livery,  bargains  and  sales  and  covenants 
to  stand  seised ;  a$  it  likewise  does,  in  the  common  conveyance 
of  modem  times,  the  lease  and  release,  the  former  of  which  is, 
in  general,  a  bargain  and  sale  under  the  statute.  As  to  trusts, 
the  mode  of  creating  and  transferring  them  is  too  vague  and 
indefinite,  and  too  far  removed  from  the  nature  of  a  legal 
estate,  for  any  particular  interest  in  them  to  be  treated  of 
under  the  same  head,  and  to  receive  more  than  an  incidental 
notice.  Indeed,  as  nothing  can  be  more  remote  from  the 
feudal  and  genuine  idea  of  a  freehold  at  common  law  than  a 
modern  trust,  under  any  form  it  is  capable  of  receiving,  the 
very  application  of  the  term  freehold  to  an  estate  for  life,  or 
any  larger  estate,  in  an  equitable  ownership,  is  strained,  and 
would  have  been  absurd  but  for  the  utility  of  preserving  as 
perfect  a  correspondence  as  possible  in  the  different  departments 
of  the  system.  But  with  respect  to  the  mode  of  transfeiiing 
an  equitable  freehold,  all  we  shall  remark  here  is  that  this, 
like  any  other  equitable  right,  may  pass  by  a  declaration  ^  or 
mere  contract ;  *  for,  on  principles  which  will  be  explained 
hereafter,  a  contract  is  in  equity  regarded  as  an  actual  con- 
veyance :  whence,  even  money  agreed  or  directed  to  be  laid  out 
in  the  purchase  of  land  is  considered  in  equity  as  land,^  and 

*  2  Bi.  CoDim.  104.  t  Ibid. 

»  1  Prest.  Estates,  241.  "  Tniste,"  Mr.  Preston  truly  observes,  '•  do  not  give 
any  legal  esUte :  they  merely  confer  an  equitabU  interetU*'  Ibid.  242.  Perhaps  his 
position  would  have  been  still  more  unexceptionable,  if  he  had  said  they  art  an 
equitable  interest. 

*  See  Burton's  Compendium,  426,  where  the  authorities  are  carefully  collated. 

*  Fonb.  b.  i.  c.  6.  s.  9. 


Convej/ancing.  553 

may  therefore  possess  the  qualities  of  an  equitable  freehold. 
We  shall  now  revert  to  legal  estates. 

Blackstone's  criterion  of  a  freehold  in  lands  cr  corporeal 
hereditaments  —  "  such  an  estate  as  is  conveyed  by  livery  of 
seisin"* — is,  we  see,  incorrect  from  its  inapplicability  to  uses ; 
but  his  criterion  of  a  freehold  ia  incorporeal  hereditaments  is 
still  more  so — *'  such  an  estate  therein  as  is  conveyed  by  what 
is  equivalent  to  livery  of  seisin."  For  we  have  shown,  in  the 
foregoing  number,  that  the  same  ceremony,  a  deed,  is  required 
for  the  transfer  of  a  chattel  and  of  a  freehold  interest  in  in- 
corporeal property  ;  and,  therefore,  there  is  no  peculiar  form 
answering  to  livery  of  seisin,  when  the  latter  is  the  subject 
of  the  grant  We  know,  indeed,  of  no  proposition  univer- 
sally and  exclusively  appUcable  to  freeholds.  One,  most  true, 
generally,  is  that  they  are  '*  of  indeterminate  duration." 
Thus,  the  lowest  estate  of  freehold,  an  estate  pur  auter  vie 
(or  for  another's  life),*  and  the  next  above  it,  an  estate  for 
one's  own  life,^  are  both  of  them,  in  legal  consideration,  inde- 
terminate, on  account  of  the  uncertain  time  at  which  the 
cestuique  vie,  or  the  tenant,  will  die ;  and  we  believe  there  is 
no  instance  of  a  freehold  at  common  law,  either  in  corporeal  or 
incorporeal  hereditaments,  determinate  in  its  duration.  But 
limitations  by  devise,  and  by  way  of  use  frequently  present 
us  with  exceptions  to  this  rule.  A  fee  itself,  created  by  either 
of  these  modes,  may  be  perfectly  determinate  ;  if,  for  instance, 
lands  are  conveyed  to  the  use  of  A  and  his  heirs  till  a  certain 
day,  and  then  to  the  use  of  B,*  A  takes  a  fee,  and,  by  conse- 
quence, a  freehold.  Hence  the  erroneousness  of  laying  it 
down  universally  (as  a  respectable  writer  has  done)  that  "  if 
the  utmost  period  of  time  to  which  an  estate  can  last,  is  fixed 
and  determined,  it  is  not  an  estate  of  freehold."^  There  are, 
however,  some  cases  under  the  doctrine  of  uses,  in  which  an 
interest  has  been  construed  a  chattel^  by  reason  of  its  duration 

1  2  Comm.  104.  ^  Co.  Litt.  41  b.  42  a.  '  Ibid.  42  a. 

*  1  Frest.  Abstr.  105.  It  is,  therefore,  not  the  essential  nature  of  a  shifting  use, 
even  when  ulterior  to  a  limitation  of  the  inheritancei  "  to  impair  its  value  by  uncer- 
tainty of  enjoyment."  Vid.  sup.  267.  In  the  case  put,  the  cloud  must  and  will  fall 
at  a  given  time. 

•  1  Cruise  Dig.  56.  citing  (but  not  warranted  to  this  extent  by)  2  Comment.  386. 
A  See  Bac.  Read.  63  ;  but  the  doctrine  there  is  at  variance  with  a  dictum  of  Hale, 

C.  J.  in  Pybus  v.  Mitford,  1  Vent.  379. 
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being  definite,  when  otherwise  it  would  hare  been  a  freehold. 
There  are,  likewise,  some  cases  in  the  doctrine  of  devises,  in 
which  a  limitation  to  a  devisee  and  his  heirs  has  been  held  to 
confer  only  a  chattel  interest,  when  it  has  been  for  a  certain 
time ;  as,  for  example,  until  the  testator's  son  attained  twenty- 
one.* 

Modem  practice  furnishes  us  with  an  instance  even  at 
common  law  of  the  same  principle.  Thus,  when  one  mortgages 
lands  in  fee,  and  remains  in  possession  under  the  usual  agree- 
ment in  the  deed,  that  he  and  his  heirs  shall  hold  till  default 
in  payment  of  the  money  on  a  given  day,  the  estate  which 
remains  in  him  till  that  day  is  a  chattel;^  for,  on  first  prin- 
ciples, a  person  cannot  at  common  law  grant  an  estate  of 
freehold,  and  reserve,  except,  or  take  back  by  way  of  covenant 
an  estate  amounting  to  a  freehold,^  and,  therefore,  the  nomi- 
nation of  the  heirs  is  nugatory,  at  least  at  law.'* 

On  the  other  hand,  some  chattel  interests  exist  for  an  ma- 
certain  time,  as  estates  by  statute-staple,  statute-merchant, 
and  elegit.^  We  may  mention,  as  another  instance  of  this 
remark,  that  derivative  interest  which  is  allowed  to  be  created 
in  the  devise  ^  of  a  term  of  years,  a  quasi  estate  for  life  or  qitasi 
freehold,  as  it  is  usually,  though  less  objectionably,  called ; 
as,  when  a  long  term  is  bequeathed  to  A  for  life  with  remain- 
der over,  and  though  the  ulterior  bequest  is  not  a  legal  re- 
mainder,^  yet  as  it  is  a  right  recognized  by  the  courts  of  law, 
this  case  also  illustrates  our  proposition. 

Again  it  is  true,  generally,  that  a  freehold  cannot  com- 
mence infuturo ;  ^  but  this  rule  does  not  hold,  even  at  com- 
mon law,  of  every  species  of  subject-matter,  for  it  is  inappli- 
cable to  incorporeal  hereditaments  which  are  created  de  novo  ;^ 


"  1  Burr.  222.   8T.R.41.    16  Vci.491. 

See  the  nature  of  the  mortgagor't  estate,  well  explained  in  Coote,  Mortg.  327. 
'  See  Touch.  79  ;  "a  man  cannot  grant  an  estate  and  reserve  a  part  of  the  es- 
tate ;**  but  that  proposition,  in  which  our  own  is  involved,  is  too  general. 

*  Mr.  Coote  (Mortg.  328.)  seems  to  think  the  executor  would  take  as  a  trustee  for 
the  heir. 

*  Coke  observes  that  these  estates  have  the  similitude  of  a  freehold.     1  Ins.  42, 43. 

•  Manning's  Case,  8  Rep.  96.  f  Ibid. 

•  5  Rep.  94.  •  e.  g.  Rents  de  noiu,     Plowd.  166. 
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and  also  under  the  doctrine  of  uses  and  devises,  freehokls  may 
have  a  future  commencement 

Stilly  however^  it  is  admitted,  that  legal  freeholds  in  cor- 
poreal hereditaments  require  to  be  transferred  by  peculiar 
modes  of  assurance,  by  liven/  of  seisin,  or  that  which  is  now  tan- 
tamount  thereto:  and  therefore  though  we  know  of  no  distinc- 
tive quality,  giving  us  a  test  of  a  freehold  estate  in  every  sort 
of  subject-matter,  the  requisition  we  have  mentioned  is  un- 
questionably characteristic  of  a  freehold  in  land. 

Perhaps  the  best  general  description  which  can  be  given  of 
a  freehold  is,  that  ''  it  is  an  estate  of  inheritance  or  for  life, 
in  either  a  corporeal  or  incorporeal  hereditament,  existing  in, 
or  arising  from,  real  property  of  free  tenure,  that  is  now  of  all 
which  is  not  copyhold."  ^ 

We  proceed  to  notice  the  other  properties  of  this  estate. 
Some  of  these  are  traceable  to  the  once  universal  mode  of 
conveying  it  when  its  subject-matter  was  corporeal,  livery  of 
seisin,  and  some  to  the  disregard  which  terms  for  yeare,  now 
such  an  important  part  of  real  property,  anciently  met  vrith. 
Thus  the  rule,  just  noticed,  that  a  freehold  cannot  commence 
in  futuro  was  naturally  drawn  from  the  nature  of  livery  ;  for 
as  that  ceremony  is  the  actual  transfer  of  the  freehold,  and 
consequently  passed  it  eo  instanti  from  the  grantor,  it  evidently 
must  vest  instantaneously  in  the  grantee,  or  it  would  be  in  no 
person,  which  the  law  will  not  here  allow. 

It  is,  however,  observable,  that  when  a  freehold  is  made  to 
have  a  future  commencement,  and  in  the  instrument  appeare 
void  on  that  account,  but  is  preceded  by  another  freehold 
created  at  a  prior  period,  and  extending  to  the  exact  time  at 
which  it  is  limited  to  commence,  this  rule  is  excluded.^ 

This  position  is  easily  illustrated.  It  applies  to  that  class 
of  cases  in  which  reversioners,  ignorant  of  their  estate  being  a 
present  interest,  and  imagining  a  present  grant  of  it  in- 
accurate, convey  their  reversions  so  as  to  take  effect  (as  they 
think)  at  the  determination  of  the  particular  estate.  In  these 
instances,  the  courts  in  order  to  support  the  grant,  and  acting 
on  the  maxim  res  magis  valeat  quam  pereat,  have  held  the 
future  words  in  the  limitation  to  fix  the  time  at  which  the 

*  Christian's  Blackstone,  vol.  ii.  104.  n.  (1).  '1  Prest.  Est.  225, 
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estate  shall  commence  in  possession,  not  that  at  which  it  shall 
commence  in  interest.  Thus  where  one  conveys  to  the  use  of 
A  after  the  death  of  B,  who  is  tenant  for  life  under  a  former 
deed/  or  whenever  after  B's  deaths  the  reversion  shall  fall ;  * 
—  or  when  one  has  the  reversion  expectant  on  an  estate  tail, 
and  devises  after  failure  of  issue  of  the  donee  in  tail  f  in  these 
and  similar  cases,  the  reversion  passes  instanter. 

But  when  the  freehold  estate  limited  by  the  reversioner  is 
not  to  commence  at  the  precise  determination  of  the  subsisting 
estates,  it  is  not  within  this  construction,^  and  cateris  paribus 
is  void  under  the  general  rule  of  the  common  law. 

Further ;  such  freehold  estate  must,  when  there  are  several 
particular  estates,  be  limited  to  take  effect  on  the  determina- 
tion of  the  last  of  them,^  in  order  to  be  supported  by  this 
reasoning.  Thus  if  A  be  tenant  for  life,  remainder  to  B  for 
life,  and  the  reversioner  grants  a  freehold  estate  to  commence 
after  the  death  of  A,  the  limitation  is  void,  as  much  as  if  it 
were  to  commence  after  the  Michaelmas  day  ensuing  the  de- 
livery of  the  grant. 

When,  however,  the  particular  estate  is  determinable  by  a 
contingent  event,  the  freehold  reversion  may,  it  should  seem, 
be  granted  to  commence  thereon,  and  (as  Mr.  Preston  ob- 
serves) "  when  the  estate  already  subsisting  is  determinable 
on  a  contingent  event,  and  the  interest  under  the  new  convey- 
ance is  limited  to  commence  on  that  everit,  this  interest  will  be 
contingent,  because  the  event  is  of  such  a  nature,  that  it  will 
not  certainly  take  place."  ^ 

Such  appears  to  be  the  established  doctrine.  It  is  said, 
however,  that  a  case  has  been  determined  in  the  Lords,  in 
which  a  reversion  granted  after  the  determination  of  existing 

»  Weale  v.  Lower,  Pollexf.  66.    1  Inst.  21.    Roll.  Rep,  266. 
«  1  Sauud.  161.    Dyer,  376  b.    Cro.  Elii.  323. 
»  Badger  v.  Lloyd.  1  Ld.  Raym.  623.     1  Salk.  232. 

*  1  Prest.  Est.  227.  »  Ibid.  228. 

•  I  Prest.  Est.  228.  citing  Arton  v.  Hare.  Poph.  97,  the  principle  of  which  (says 
the  author)  governs  cases  of  thb  description.  We  have  acceded  to  and  adopted  bis 
proposition  ;  but  we  cannot  allow  it  to  be  a  legitimate  deduction  from  Arton  v.  Hare, 
nor  the  applicability  of  that  case  to  the  present  doctrine ;  for,  there,  both  the  present 
and  expectent  estates  were  created  at  once  by  the  same  deed  of  settlement,  and  if 
the  latter  had  taken  effect,  it  would  have  been  by  way  of  remairuUr,  The  proposi- 
tion correctly  Reducible  from  Arton  v.  Hare  is,  we  think,  that  which  Feame  sUtcs, 
Cont.  Rem.  6. 
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estates  tail,  was  held  void  for  remoteness.^  If  in  this  case  no 
allusion  was  made  to  the  well-founded  distinctions  we  have 
noticed  (and  none  appears  from  the  transcript  of  Mr.  Booth's 
note  which  Mr.  Preston  has  favoured  the  profession  with)  we 
really  cannot  but  infer  that  the  Court  had  forgotten  them. 
No  reliance,  we  believe,  has  in  practice  been  placed  on  this 
determination  of  the  Lords,  and  we  agree  with  Mr.  Preston,^ 
that, "  as  stated,  it  is  not  warranted  by  any  principle  of  law." 
We  observed  that  if  the  freehold  did  not  on  passing  out  of 
the  grantor,  vest  instantly  in  the  grantee,  it  must  be  in  abey- 
once,  i.  e.  *'  in  expectation,  remembrance,  and  contemplation, 
of  law."  The  doctrine  of  abeyance  amusingly  shows  how  a 
poetical  imagination  danced  of  yore  in  the  fetters  of  technical 
jurisprudence.  "  The  right  that  is  in  abeyance,"  (says  lord 
Coke)  "  is  said  to  be  in  nubibus,  in  the  clouds ;  and  therein 
hath  a  quality  of  fame  whereof  the  poet  speaketh : — 

"  logredlturqae  solo,  et  caput  inter  nubila  condit."  ^ 

Coke,  however,  is  careful  not  to  confound  his  definition  of 
abeyance,  which  is  that  given  above,  with  his  quaint  and 
fanciful  description.  But  this,  we  apprehend  has  been  done 
by  some  who  have  recently  attacked  the  doctrine  of  abeyance. 

It  is  true,  universally,  that  a  freehold  cannot  be  placed  in 
abeyance  by  the  act  of  the  party  ;*  therefore  the  grantee  must 
take  it  (if  at  all)  immediately  on  the  livery.  We  shall  here- 
after see  the  importance  of  this  principle  in  the  doctrine  of 
remainders. 

But  the  freehold  mat/  be  placed,  in  abeyance  by  the  act  of 
law.  Thus,  when  a  parson*  (or  any  other  sole  corporation, 
presentative,  elective  or  donative^)  dies,  the  freehold  of  the 
glebe  is  in  abeyance  until  a  successor  is  named,  and  then  it 
vests  in  the  successor.  Such  is  the  doctrine  of  the  law ;  and 
so  it  is  stated  by  Blackstone  ;'^  but  some  of  his  editors  have 
not  acquiesced  in  it ;  and  we  shall  notice  their  comments,  as 
they  may  be  extensively  read  by  those  who  are  commencing 
their  professional   studies.      Mr.  Coleridge®  observes,  that 

*  Brain  v.  Deakin,  cited  from  a  MSS.  opinion  of  Mr.  Booth's.  1  Prest.  Est.  229. 

9  Ibid.  '  I  Inst.  342.  b. 

4  Hob.  153.  388.     1  Prest.  Est.  216. 

»  Litt.  s.  647.  •  Co.  Lilt.  342. 

T  2Comm.l07.  •  Ibid.  (n.  2). 
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''  perhaps  it  may  not  be  unreasonable  to  admit  this  [case  of 
the  parson  dying]  to  be  an  exception  to  the  general  role  ;  an 
estate  is  altogether  the  creature  of  legal  reasoning,  to  be 
moulded,  raised,  or  extinguished,  accordingly  ;  and  it  may  be 
fairly  argued,  that  as  the  freehold  can  exist  in  no  one  to  amf 
useful  legal  purpose  during  the  vacancy  of  the  church,  it  may 
not  exist  at  all.'*  Nor  does  it  really  exist ;  for  a  freehold  can 
have  no  actual  existence  but  in  some  person.  The  term  abey- 
ance implies  as  much ;  but  it  likewise  signifies  (one  of  those 
fictions  which  our  law  abounds  with)  that  the  freehold  has  an 
ideal  existence^  there  being  (as  Blackstone,  in  a  subsequent 
page,  well  expresses  it  0  &  '^  legal  potential  ownership  subsist- 
ing in  contemplation  of  law,  and  entitling  the  successor,  when 
appointed,  to  all  the  profits  from  the  instant  the  vacancy 
occurred."  Is  not  this  "  a  useful  legal  purpose?"  We  do  not 
say  that  the  law  could  not  have  attained  so  simple  an  object 
without  a  fiction  ;  we  are  neither  her  blind  admirers  nor  eager 
champions ;  but  it  is  our  business  in  this  place  to  show  that 
the  fiction  in  question  does  exist,  and  has  ''  a  useful  legal 
purpose." 

Abeyance,  therefore,  is  a  specific  term,  indicating  a  specific 
result  with  scientific  precision,  and  which  can  be  signified  by 
no  other  word  in  our  legal  nomenclature.  Mr.  Coleridge  for- 
gets the  poetic  propensities  of  our  ancient  lawyers,  in  sup- 
posing that  they  really  deemed  it  material  to  ascertain  the 
actual  locality  of  the  freehold  between  the  death  of  the  in- 
cumbent and  the  nomination  of  the  successor,  when  they  said 
it  is  in  nubibus  and  in  gremio  legU.^ 

Mr.  Christian's  mode^  of  avoiding  the  abeyance  of  the  free- 
hold in  this  ecclesiastical  case  (by  placing  it  instanter  in  the 
future  successor)  would,  we  apprehend,  have  been  adopted  by 
the  law,  if  it  had  but  known  how  to  ascertain  the  successor 
before  nomination,  or  how  to  fix  the  freehold  in  him  before  be 
is  ascertained.  As  neither  of  these  points,  however,  is  pos- 
sible, we  submit,  with  deference  to  that  ingenious  gentlemao, 

'  2Corom.  259. 

'  "  These  terms  of  whit  might  be  called  Ug^l  geogrupky  did  not  (says  Mr.  Cole- 
ridge) explain  to  any  man's  mind  wh§re  the  estate  was  in  the  interval."  2  Pl.  107. 
note  (2).  Not  very  satisfactorily  we  admit.  But  how  long  have  clvudt  4tnd  i 
been  within  the  province  of  geography  7 

3  Comm.  107.  copied  by  Mr.  Chitty  in  his  edition. 
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that  the  law  has  been  at  least  as  rational  and  satisfactory  as 
himself.  We  know  not  what  induced  him  to  set  his  singular 
opinion  against  a  settled  doctrine.  Was  he  confounding  the 
different  natures  of  fact  and  fiction,  and  inferring  that  because 
the  successor's  title,  when  it  accrues^  relates  back  to  the  last 
incumbent's  death,  therefore  it  really  accrues  at  that  period, 
and  actually  exists  in  the  interval  ? 

In  another  case  at  common  law,  between  the  death  of  a  tenant 
pur  outer  vie  during  the  life  of  cestuique  vie  and  the  entty  of  an 
occupant,  the  freehold  was  in  abeyance.^  And » though  the  le- 
gislature has  put  an  end  to  common  occupancy,^  the  doctrine 
contained  in  this  position  is,  perhaps,  still  material ;  for,  even 
now,  a  case  may  occur  where  the  actual  freehold  pur  auter  vie 
is  suspended,  as  where  it  is  limited  to  the  tenant  without  an  ex- 
press extension  to  any  special  occupant,  or  when  it  is  limited  to 
the  tenant,  bis  executors  and  administrators,^  and  he  (in  either 
case)  dies  intestate.  The  freehold's  being  in  abeyance  (as  above 
explained  and  contradistinguished  from  a  mere  temporary 
cesser)^  until  the  letters  are  granted,  should  seem  a  sufficient 
ground  for  the  administrator's  right  to  the  mesne  profits,  with- 
out resorting  to  arguments  drawn  from  the  presumable  intention 
of  the  legislature.  It  is,  however,  observable  that  the  case  put 
cannot  arise  by  the  death  intestate  of  the  dower  trustee  in  a 
modem  purchase  deed,  when  the  limitation  is  to  his  personal,^ 
instead  of  his  real  representatives;  for  the  subject-matter 
being  a  remainder,  and  consequently  incorporeal,^  precludes 
the  administrator  from  taking  as  a  special  occupant.^ 

»  Co.  Liu.  342.  b.  «  29  C.  2.  c.  3.     14  G.  2.  c.  20. 

'  We  shall  hereafter  exataine  the  effect  of  expressly  nominating  the  executors  and 
administrators.  See  Ripley  v.  Waterworth,  7  Ves.  J.  425.  and  the  authorities  there 
referred  to. 

>  Blackstone  appears  to  have  erroneously  considered  the  freehold  as  non-existent 
(simply)  during  die  interval  between  the  tenant's  death  and  the  occupant's  entry ; 
for  he  contrasts  this  case  with  the  legal  potential  ownership  (i.  e.  the  aibtifaneti) 
in  the  case  of  the  parson.    2  Comm.  261 . 

*  Mr.  Watkins  (Conveyancing,  88.  6th  edit.)  recommends  this  form ;  but  his 
reason  would  haveliad  no  weight,  if  the  subject-matter  had  been  corporeal,  instead 
of  incorporeal.    The  usual  limitation  is  to  the  heirs. 

«  Vide  ante,  274. 

f  We  believe  the  circumstance  alluded  to  has  been  hitherto  unnoticed :  in  Wat- 
kins,  ubi  supra,  and  in  Sugden,  Powers,  198.  n.  (1),  it  is  evidently  assumed  that  the 
trustee's  estate  exists  in  land.     As,  therefore,  Mr.  Sugden  has  concluded  (and  we 
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But  to  return : — although  the  reason  of  our  law  with  respect 
to  abeyance  of  the  freehold,  was  altogether  feudal  and  has  long 
since  ceased,  the  principle  itself  is  as  vital  as  ever.  Hence 
the  rule  in  the  doctrine  of  remainders,  that  when  **  a  contin- 
gent remainder  amounts  to  a  freehold,  it  cannot  be  limited 
on  any  particular  estate  less  than  a  freehold  ;^  for  the  freehold 
must  pass  out  of  the  grantor,  and  vest  somewhere  else ;  and, 
as  the  remainder  is  contingent,  there  manifestly  is  none  in 
whom  it  can  vest  but  the  particular  tenant.^  The  more  modem 
doctrines  of  uses  and  devises  created  no  exception  to  this  rule ; 
for  while  they  allowed  a  freehold  to  be  limited  infuturoy  they 
precluded  a  suspension  of  the  freehold,  and  indeed  of  the  in- 
heritance itself,  by  adopting  the  mtional  and  equitable  prin- 
ciple, that  so  much  of  the  use  or  (as  to  devises)  of  the 
estate  as  the  grantor^  or  dWisor'*  does  not  dispose  of,  results 
to  him  or  his  heirs.  One  case,  indeed,  occurs  to  us  in  which 
the  freehold  should  seem  to  be  in  abeyance  under  the  doctrine 
of  uses,  unless  we  adopt  a  refinement  which,  though  supported 
by  judicial  decisions,  is  rejected  by  the  majority  of  modem 
writers.  For  when  a  future  use  is  preceded  by  an  express  use 
in  the  grantor,  which  deprives  him  of  the  immediate  freehold,* 
(as  when  A  conveys  to  the  use  of  himself  for  years,  and,  after 
his  death,  to  the  use  of  B  in  fee,)  the  freehold,  we  apprehend 
must  be  in  abeyance  for  the  life  of  the  grantor,  unless  it 
resides  during  that  period  in  the  grantees  to  uses.  But  this  is 
not  the  place  to  enter  on  any  abstrase  niceties  of  the  doctrine 
of  uses. 

Again ;  it  is  a  rule  flowing  from  the  same  principle,  that  an 
estate  of  freehold  cannot  exist  at  intervals  only  in  any  here- 
ditaments in  esse,^  in  which  we  include  reversions  and  remain- 
think  correctly)  that  the  authorities  establish  a  distinction  between  corporeal  and 
incorporeal  hereditaments,  with  respect  to  the  executor's  or  administratoi's  title  by 
occupancy,  his  inference  on  the  case  of  a  dovrer  trustee,  which  is  the  reverse  of  that 
we  have  drawn,  is,  we  submit,  at  variance  with  his  premises. 

1  2Bl.Comm.  171. 

s  Ibid. 

»  Co.  Litt.  23  a.    3  Co.  81  b.    Dyer,  166. 

4  Raymond,  28.    2  Sand.  280.     1  P,  Williams,  505. 

•  2  Lord  Raymond.  854.    2  Salk.  679.     1  Vent.  352.    2  Eq.  Ca.  abr.  753. 

•  1  Prest.  Est.  218.  256.    Shep.  Touch.  127.    8  Rep.  17. 
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ders.  Doddridge^  indeed  lays  it  down  that  '*  a  rent  or  any 
such  like  thing  may  be  granted  on  condition  that  if  such  a 
thing  be  not  done,  the  rent  shall  cease  for  a  time  and  then 
revive  again ;  but  in  case  of  land  it  is  otherwise/'^  But  his 
learned  editor  has  corrected  this  proposition,  and  the  doctrine 
he  has  inserted  into  it  is  the  same  with  that  above  propounded. 
The  Touchstone,  therefore,  is  so  far  wrong,  that  it  states  of 
incorporeal  hereditaments  generally  what  is  true  only  of  those 
created  de  novo,^ 

The  rule  itself  ought,  we  think,  to  be  regarded  as  specific 
and  distinct ;  it  belongs,  indeed,  to  the  doctrine  of  conditions. 
Again  ;  •*  a  fee,"  says  Comyn,*  "ought  to  be  fixed."  On 
this  position  we  will  remark,  first,  that  it  seems  irreconcileable 
with  Lord  Coke's  division  of  **  inheritance  of  lands,'*  viz.  into 
certain  and  immoveable  and  incertain  and  moveable;^  se- 
condly, that  it  should  have  been  applied  to  freeholds,  as  it 
certainly  holds,  to  the  extent  in  which  the  learned  C.  Baron 
meafit  it,  of  all  freeholds,  and,  we  apprehend,  of  fees  only  when 
they  happen  to  be  freehold,  for  of  course  it  cannot  embrace 
annuities  of  inheritance.  But  it  equally  applies  to  uses  and 
,  common  law  estates.  Thus  a  feoffment  cannot  be  to  the  use 
of  A  every  Monday,  of  B  every  Tuesday,  8cc. ;  for,  as  Walms- 
ley  J.  said,  "  we  do  not  find  such  fractions  of  estates  in  law."^ 
This  is  an  extreme  case  ;  and  resting  on  such  high  authority, 
we  must  receive  it  as  law ;  yet  was  it  antecedently  established 
that  a  freehold  may  vary  as  to  the  person.^  Thus,  there  may 
be  a  partition,  that  A  shall  have  from  Lammas  to  Easter, 

'  Mr.  Justice  Doddridge  was  the  author  of  the  Touchstone :  the  evidence  in  his 
favour  is  irresistible ;  see  Mr.  Hilliard's  and  Mr.  Preston's  prefaces  to  that  work. 
Sheppard  must  have  been,  if  not  the  most  impudent,  the  most  artful  daw  that  ever 
strutted  in  borrowed  plumes.  His  adilress  to  the  reader  is  admirably  contrived  to 
preclude  suspicion  of  his  theft.  —  '*  Having  collected  some  confuted  note*  and  obser- 
vatioM  out  of  the  laws  of  this  realm  ;  and  being  afterwards  willing  (for  GOD  knows 
I  had  no  further  end  or  aim  in  them)  for  mine  own  private  help/*  &c.  It  is  as 
true  of  law-books  by  obscure  authors  as  of  the  authors  themselves,  that  "  haud 
facile  emergunt"  and  it  was  long  before  the  intrinsic  merits  of  the  Touchstone 
were  discovered  and  appreciated.  But  what  is  the  ultimate  reward  of  this  cant- 
ing varlet,  whose  name  is  everlastingly  dove-tailed  into  the  work  ?—  an  immortality 
of  contempt. 

«  Touch.  126,  127.    Preston's  Edition.  »  See  1  PresU  Est.  260. 266. 

♦  Dig.  Est.  (A  6).  •  1  Inst.  4.  a.  •  1  Co.  87.  a. 

f  Co.  Litt.  4.  a. 
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B  from  Easter  to  LaromaB.^  Lot  meadows  and  alternate 
rights  of  presentation  to  churches,  are  of  the  same  descrip- 
tion.* 

We  shall  now  notice  to  subjects  of  a  freehold.  As  to 
which  it  may  be  laid  down  that  this  estate  may  exist  in  all 
corporeal  hereditaments,  and  in  all  such  incorporeal  heredita- 
ments as  savour  of  the  realty. 

Hence  an  upper  chamber  being,  according  to  the  better  opi- 
nion,' a  corporeal  hereditament,  it  follows  that  a  freehold  may 
exist  therein.  This  estate  (Mr.  Preston  observes)  does  not 
cease  by  any  accident  which  may  destroy  the  house  ;  to  use 
his  own  words,  ''  a  grant  of  this  sort  gives  the  grantee  and 
those  claiming  under  him,  a  right  to  have  the  house  always 
kept,  quoad  the  chamber,  in  statu  quo,  in  point  of  erection,  as 
it  clearly  does  in  point  o(sustentationJ*^ 

We  have  already  hinted  that  the  word  tenement  has  lost  its 
strict  feudal  meaning,  and  no  longer  imports  only  what  may 
be  holden  or  be  the  subject  of  tenure  ;^  it  having,  since  the 
statute  de  dords,  been  made  commensurate  with  things  real,  i.  e. 
(to  use  Lord  Coke's  accurate  language  in  reference  to  that 
statute)  **  all  corporate  inheritances  which  are  or  may  be  hol- 
den, and  also  all  inheritances  issuing  out  of  any  of  those  in- 
heritances, or  concerning  or  annexed  to  or  exercisable  within 
the  same,  though  they  lie  not  in  tenure.*'^  And  whatever  has 
been  held  entailable  under  the  statute  de  dom$^  or  grantable 
to  uses,^  or  recoverable  by  an  assize  of  novel  disseisin^  or 
pnedpe  quod  reddat,  has  capacity  for  a  freehold  interest.  Mr. 
Pigott,  indeed,  endeavoured  to  invest  an  advowson  in  gross 
with  anomalous  properties ;  admitting  that  it  is  entailable,  and 

■  Co.  Liu.  4.  a. 

•  1  Prest.  Est.  258.  Vid.  ibid.  252  to  259,  where  the  author  endeavours  to  re- 
concile the  seeming  opposition  in  the  general  doctrine. 

•  Supra,  271. 

4  1  Estates,  214.  It  most  be  admitted,  that  the  principle  contained  in  this  ex- 
planation is  somewhat  unsatisfactory,  and  we  do  not  wonder  at  its  being  rejected  by 
some  reverend  judges  of  antiquity.    See  Vin.  Abr.  Est.  A.  (2). 

«  Supra,  281.  «  1  Inst.  20  a. 

7  As  to  which,  see  Comyn,  Dig.  Est.  B.  (2). 

•  See  Jones,  127.    Gilbert  Uses,  485,  and  n.  4.  Sd  edit. 

•  See  Webb's  case,  8  Co.  46.  2  Inst  409,  &c.  The  proposition,  however,  is 
not  convertible ;  an  assize,  for  instance,  does  not  lie  for  an  ea%ement,  nor  for  mt 
office  without  profit.    Ibid.  2  Inst.  412. 
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that  the  estate  tail  is  barred  by  recovery ;  and  yet  contending 
that  the  freehold  is  in  the  parson,  and  that  consequently  the 
recovery  ought  not  to  be  suffered  on  a  writ  of  entty  sur  dis- 
seisin, (i.  e.  pnecipe  quod  reddat)  but  by  writ  of  right  of  ad- 
vowson.^  But  this  opinion  is  not  law  f  an  advowson  in  gross 
is  strictly  a  tenement ;  and  it  has  lately  been  held  to  pass  in  . 
a  will  under  that  word.* 

We  should  notice  that  Mr.  Preston  affirms  that  *'  every  es- 
tate of  inheritance  is  necessarily  an  estate  of  freehold  ;"^  but 
this  proposition  must  have  resulted  from  inadvertence,  as  an 
estate  of  inheritance  may  exist  in  hereditaments  of  a  personal 
nature,  and  therefore  is  not  confined  to  tenements,  the  exclu* 
sive  subject  matter  of  freeholds. 

We  must  observe,  however,^  that  no  incorporeal  heredita- 
ments except  tithes  and  spiritual  dues,^  and,  we  may  add^ 
the  customary  rents,  8cc.  which  arise  from  copyholds,  and  are 
appurtenant  to  a  manor,  are  capable  of  a  freehold  estate,  un- 
less the  stock  they  spring  from  is  of  freehold  tenure.^  But 
tithes  and  spiritual  dues  are  a  subject  matter  distinct  and  se- 
parate from  the  land.^ 

II.  On  customary  freeholds  we  must  be  very  brief.  They 
are  properly  of  three  kinds,  burgage,  gavelkind,  and  ancient 
demesne.^  To  these  some  have  (very  illogically)  added yVfe 
copyholds ;^^  in  consequence  of  their  possessing  certain  privi- 
leges, and  having  for  their  specific  title  the  generic  name  of 
'*  customary  freehold  ;"  but  they  are  held  by  copy  of  court  rollt 

»  Recov.  97. 

'  5  lUsp.  40.    Popham,  22.    Dormer's  case.    See  also  Bayley  v.  Un.  of  Oxford, 
2WiU.R.  161. 
>  Gully  V.  Bishop  of  Exeter,  4  Bingh.  290. 
«  I  Est  214. 

•  See  1  BlacksL  Tracts,  116. 

•  A  rtcmwry  may  be  sofiered  of  all  spiritual  profits  when  issuing  out  of  things 
real,  and  in  the  hands  of  lay  persons.  Dormer's  case,  5- Rep.  40.  Poph.  22. 
Heoce  all  spiritual  profits,  so  issuing,  are  capable  of  a  freehold.  See  and  con- 
sider 5  Co.  41.     Mr.  Cruise's  proposition  (4  Dig.  368.  sec.  15.  3d  edit.)  is  too 


f  They  form,  in  fact,  a  part  of  the  manor.    See  Touchst.  92« 

•  Blackst.  Tracts,  1 16.    Tithes  however  may  be  copyhold.  See  1  Roll.  Abr.  498. 
rents  cannot,  Co.  Cop.  s.  42. 

•  See  1  Cruise  Dig.  44  to  50,  3d  edit. 

'0  We  observe  Mr.  Humphreys  (Real  Prop.  24.  2d  Ed.)  adopts  this  classification. 
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and  are,  therefore,  copyholds.^  Hence  what  has  been  ad- 
vanced of  freeholds  is  inapplicable  to  them;  but,  in  all  essen- 
tial respects,  as  true  of  lands  in  burgage,  gavelkind,  and  an- 
cient demesne,  as  of  lands  in  free  and  common  socage. 
Blackstone,  indeed,  affirms  ancient  demesne  to  be  ^'  an  ex- 
alted species  of  copyhold/'  and  the  lands  held  by  that  tenure, 
to  be  transferable  by  surrender.^  But  here  he  grievously  errs ; 
for  lands  in  ancient  demesne  are  not,  like  copyholds,  parcel  of 
the  manor,  but  held  ut  de  manerio^  They  are,  therefore, 
strictly  and  properly  freehold,  and  transferable  by  the  same 
assurances  as  lands  in  free  and  common  socage  ;  except  that, 
by  the  custom  of  the  manor,  it  nlay  be  necessary  to  enrol  the 
conveyance  in  the  court  of  the  manor. 

It  is  true,  indeed,  that  those  customary  estates  in  the  north 
of  England,  called  '*  tenant  right,'*  are  not  freehold,  though 
alienable  by  deed,  &c.;  but  these  have  been  admitted  to  be 
anomalous  in  their  qualities,  though  copyhold  in  their  es- 
sence.* 

The  qualities  of  burgage  tenure,  of  which  the  most  re- 
markable species  is  borough  English,  vary  according  to  the 
customs  of  every  borough.* 

We  postpone  a  further  notice  of  these  customary  estates  till 
we  arrive  at  the  doctrines  to  which  their  peculiarities  relate. 

III.  Freeholds  in  frankalmoign  are  likewise  comprised  in 
our  general  observations ;  their  peculiarities  (with  a  single  ex- 
ception, which  wa  shall  notice  in  our  next)  having  I'elation  to 
tenure,  not  to  the  quality  of  the  estate.  Frankalmoign  was 
the  tenure  by  which  the  monasteries  and  religious  houses  held 
their  lands  ;^  and  it  still  exists,  though  confined  to  religions 
corporations,  and  incapable  of  being  created  at  this  day  ex- 
cept by  the  king.*^     Its  services  were  altogether  spiritual,  and 

*  Blackst.  Cons,  on  Copy,  passim.  See  also  7  East,  299,  ibid.  409.  3  Bos.  & 
Pul.  378. 

*  2  Comm.  99.  We  believe  this  error,  which  mast  hare  arisen  from  bis  coa- 
foundiog  free  copyholds  with  ancient  demesne,  has  been  hitherto  unnotieed. 

'  Brittle  v.  Dale,  1  Salk.  185.  H^nce  a  plea  that  lands  are  tU  <it  nunMHo,  and 
3^«t  e0|iyAoi<2,  is  repugnant.    Ibid.  186.    See  also  3  Lev.  405.    2  Cro.  559. 

«  See  Doe  t.  Huntingdon,  4 East,  271.  The  deed  is  attended  with  an  admit- 
lancf. 

»  Utt.  s.  165,  6,  7.  «  1  Inst,  95.  b. 

7  Litt.  s.  140,  by  reason  of  the  statute  quia  emptores. 
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the  purity  of  its  nature  (heu  pietas!  heu  prisca  Jides !) 
awakened  delight  and  veneration  in  the  oracile  of  our  law. 
''  That  frankalmoigne  is  the  highest  service  was  confessed'' 
<say8  Coke)  '*  by  the  heathen  poet/'  [who  by  the  way  had 
never  heard  of  it] 


''*  fuit  tsc  tapientia  quondam 


Poblica  prWatit  secernere,  sacra  proftmii." 

''  And  certain  it  is  (he  adds)  that  nunquam  res  kumante  pros'- 
peri  succedunif  tdn  negliguntur  divina/*  ^ 


ART.  v.— ON  THE  WIFE'S  SEPARATE  ESTATE,  AND  THE  ESTA- 
BLISHED RESTRICTION  UPON  THE  AUENATION  OF  TT  BY 
ANTICIPATION. 

In  the  principle  that  ''  married  women  have  no  will  but  the 
will  of  their  husbands/'^  equity,  it  is  said,  follows  the  law,* 
If  this  proposition  were  to  be  accepted  in  an  absolute  sense, 
we  should  infer  from  it  that  in  equity  as  at  law,  ''  the  hus- 
band and  wife  are  one  person/'  —  that  ''  the  very  being  or 
legal  existence  of  the  woman  is  suspended  during  marriage, 
or  at  least  is  incorporated  into  that  of  the  husband/'  —  that 
we  are  not  even  to  "  suppose  her  separate  existence.''^  A 
glance  at  the  elaborate  system  constructed  by  the  courts  of 
equity  upon  the  opposite  principle,  suffices  to  show  how 
erroneous  would  be  such  a  conclusion.  In  those  courts  we 
find  the  married  woman  raised  into  a  state  not  merely  of  sepa- 
rate existence,  but  of  action  and  power ; — ^having  an  indepen- 
dent will,  a  capacity  to  contract,  a  right  to  assert  her  claims 
even  against  him  with  whom  at  law  she  is  one  person.  In 
thus  conferring  upon  the  wife  the  rightof  property  with  many 
of  its  incidents,  equity  seems  to  have  followed  not  the  com- 
mon, but  the  civil  law,  by  which  '^  the  wife  might  give  and 

■  Co.  Utt.  95  b.  Lord  Coke's  axiom,  we  fear,  has  lott  its  foroe.  Id  tiM  propot^ 
tions  of  the  modern  lefonnen  for  destroying  tenures,  we  find  no  eioeption  of  frank- 
almoign. 

>  Co.  Litt.  1 12.  a.  *  Treat  Equity,  b.  L  c.  ii.  s.  6. 

«  1  Blac.  Cem.  442. 
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buy  without  the  consent  of  her  hueband,  who  was.not  aflfected 
by  her  contracts  or  debts,  or  injuries,  nor  the  wife  by  the  debts, 
or  act  of  the  husband."^  Is  it  not  then  (it  may  be  asked)  in- 
consistent in  the  courts  of  equity  to  observe  an  analogy  to  a 
system  so  opposed  to  the  principle  of  law  which  they  profess 
to  follow  ?  Upon  a  Uttle  consideration  it  will  appear  that  there 
is  in  truth  no  inconsistency  in  this,  but  the  reverse.  It  is  a 
well  known  principle  of  equity  (one  indeed  upon  which  the 
utility  of  its  jurisdiction  mainly  rests)  to  act  upon  the  rules  of 
law  while  having  in  view  only  the  objects  of  the  law;  but  as 
occasion  requires,  to  adopt  such  other  means  as  are  suited  to 
the  nature. of  its  jurisdiction,  in  order  to  effectuate  objects  for 
which  the  law  has  not  provided.  Whether  therefore  equity 
has^  in  this  instance,  interfered  with  the  law,  will  be  best  seen 
by  comparing  the  reasons  of  the  law,  with  the  effect  of  the 
decisions  in  equity.  "  The  reasons  (observes  a  late  writer  *) 
upon  which  the  law  virtually  suspends  the  existence  of  the 
woman  during  the  coverture  appear  to  be  these :  —  first,  for 
her  husband's  safety  in  depriving  her  of  the  power  to  injure 
him  by  any  act  without  his  concurrence,  or  his  assent,  either 
expressed  or  implied  ;  and,  secondly,  for  her  own  security  in 
guarding  against  the  husband's  influence  over  her,  by  dis- 
abUng  her  from  disposing  of  her  own  property,  except  by  those 
methods  and  with  the  solemnities  which  the  law  itself  pre- 
scribes." Thus  the  object  of  the  law  simply  is  to  qford pro- 
tection to  the  husband  against  the  acta  of  the  wife  —  to  the 
wife  against  the  influence  of  the  husband*  The  effect  of  the 
provisions  of  equity  has  been,  to  confer  upon  the  wife  a  much 
greater  degree  of  potoer  and  freedom  than  she  enjoyed  at  law. 
Now,  if  on  turning  to  the  courts  of  equity,  we  should  find  that 
the  husband  has  there  been  made  responsible  for  his  wife's 
engagemei^ts  to  a  degree  unknown  to  the  law;  or  that  no  pro- 
visions have  there,  as  at  law,  been  made  for  protecting  the 
wife  in  the  enjoyment  of  her  property  against  the  abuse  of  the 
husband's  influence ;  we  might  indeed  conclude  with  regret 
that  equity  has  not  followed  the  law.  But  it  is  not  so.  Equity 
has  indeed  given  the  wife  capacity  to  enter  into  contracts  and 
obligations ;  but  so  only  as  to  bind  her  separate  estate.    It 

»  Cod.  8. 56. 6.  •  1  Roper't  Hu»b.  6c  Wife,  I. 
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allows  her  to  take  an  interest  which  the  law  does  not  recog- 
nize in  personalty  and  in  the  profits  of  realty ;  but  at  the  same 
time  it  allows  the  hand  which  gives  it  to  her,  to  place  a  re- 
striction upon  the  improvident  disposition  of  it  To  trace 
with  particularity  the  steps  by  which  the  courts  of  equity  have 
advanced  to  this  point,  would  carry  us  far  beyond  the  limits 
which  we  have  prescribed  to  ourselves  in  this  article.  Being 
now,  however,  put  in  possession  of  a  complete  series  of  deci- 
sions on  this  important  subject,  we  deem  the  present  to  be  a 
proper  time  to  state  what  restrictions  on  the  alienation  of  the 
wife's  separate  estate  have  been  supported,  and  to  what  extent 
they  have  been  allowed  to  opemte. 

When  it  was  established  that  the  wife  should,  as  to  personal 
estate  and  the  profits  of  realty  settled  to  her  separate  use,  be 
regarded  as  a  feme  sole,  it  seemed  to  follow  that  she  should 
have  as  a  necessary  incident  a  power  of  disposition  over  such 
property.^  So  strictly  for  a  long  time  was  this  consequence 
acted  upon,  that  the  strongest  expressions  of  desire  on  the 
the  part  of  the  settlor,  that  the  wife  should  have  the  continued 
enjoyment  of  the  property  settled,  were  not  allowed  to  restrain 
her  from  parting  with  or  incumbering  it.  Thus,  a  direction 
to  trustees  to  pay  rents  and  profits  or  dividends  '^  to  such  per- 
sons as  thQ  wife  should  from  time  to  time  appoint,  and  in  de- 
fault of  appointment  into  her  proper  hands  for  her  separate  use,*^ 
was  held  to  be  unavailing  to  prevent  a  sweeping  appointment 
of,  or  charge  upon  all  future  proceeds  of  the  estate.*  A  power 
to  dispose  by  will  of  the  principal  fund  settled  to  the  wife's 
separate  use,  was  held  not  to  restrain  her  from  disposing  of  it 
at  any  time,  or  in  any  mode.^  The  doctrine  continued  to  be 
acted  upon  in  its  fullest  extent,  though  it  soon  became  appa- 
rent that  the  practical  eflfect  of  it  was  to  give  the  property  to 
the  husband  and  his  creditors.*  *'  It  was  attempted  (Lord 
Eldon  has  said)^  in  cases  like  Pybus  v.  Smith  to  be  establish- 


«  Fettiplace  v.  Gorges,  1  Vet.  Jan.  46.    Rich  v.  Cockle,  9  Ves.  3(19.    Hulme  v. 
▼.  Tenant,  I  Bro.  C.  C.  16. 

•  Pybns  V.  Smith,  1  Ves.  J.  189.    Qaike  v.Pistor,  3Bro.C.C.668.    Witts 
▼.  Dawkins,  12  Ves.  501.    Brown  v.  Like,  14  Ves.  302. 

•  »  HcaUey  V.Thomas,  15VeB.697;  and  see  Hales  ▼.  Margtnim,  3  Ves.  299. 

•  Grigby\.  Cox,  1  Ves.  Sen.  618.    Pyb«s  ▼.  Smith,  1  Ves,  Jan.  189. 

•  2  Mer.  487. 

P  P  2 
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ed  that  the  alienation  must  be  eo  modo  with  the  power  given  ; 
that  the  circumstance  of  a  direction  to  pay  the  interest  from 
time  to  time  into  the  proper  hands  of  a  married  woman,  was 
enough  to  prevent  her  from  having  any  absolute  disposing 
power  over  the  property,  or  any  part,  before  the  time  of  her 
own  proper  receipt  of  it.  But  this  attempt  also  was  over- 
ruled." In  a  later  case,^  where  the  trust  was  to  permit  the  tes- 
tator's niece  to  take  the  interest  and  dividends  of  a  trust  fund, 
or  so  much  thereof  as  should  from  time  to  time  be  vested  in 
the  trustees  during  her  natural  life,  "  far  her  own  sole  and 
separate  use  and  benefit,  and  that  her  receipt  alone  should  y>of» 
time  to  time  be  a  good  and  sufficient  discharge,''  the  question 
whether  she  could  make  an  absolute  disposition  of  the  fund  was 
given  up  without  dispute.  In  a  very  recent  case  '  it  was  de- 
clared by  Sir  John  Leach,  V.C.  that  **  it  is  now  too  late  to  con- 
tend that  a  lady  is  restrained  from  the  power  of  alienating  her 
life  interest,  because  it  is  given  to  her  sole  and  separate  use, 
and  is  to  be  paid  into  her  own  proper  hands  and  upon  her  re- 
ceipt alone.  The  contrary  is  settled  by  repeated  authorities.'* 
"  The  principle  (observed  Lord  Eldon  in  another  case  ^)  is, 
that  all  these  words  are  only  an  unfolding  of  all  that  is  im- 
plied in  a  gift  to  the  separate  use." 

The  history  of  the  introduction  of  an  express  clause  against 
anticipation  is  thus  given  by  Lord  Eldon  in  several  cases. 
'*  Lord  Thurlow  made  that  decision  in  Pybus  v.  Smith  vnth 
great  reluctance ;  thinking  the  act  proposed  most  unrighteous. 
But  he  looked  back  into  the  authorities."  *  '*  He  still  con- 
tinued to  struggle  hard  that  the  wife  might  be  brought  into  a 
situation  consistent  with  the  intention  of  the  settlor ;  but  he 
thought  the  decisions  too  strong  against  it.  At  last  he  began 
to  alter  his  opinion,  first  in  the  case  of  Miss  Watson.'*^  This 
important  allusion  is  thus  elsewhere  explained  by  Lord  Eldon. 
''  The  words  '  and  not  hy  anticipation*  were  inserted  in  Miss 
Watson's  settlement,  in  which  Lord  Thurlow  was  a  trustee, 
and  took  great  pains  to  defeat  what  he  took  to  be  established 
by  the  authority  of  this  court."  ^    "  He  reasoned  thus :  —  A 


»  Brown  V,  Like,  14  Ves.  302.  «  Acton  v.  White,  1  Sim.  &  Sta.  432. 

»  Parkei  v.  White,  1  i  Vet.  222.  <  Ibid.  •  2  Mer.  487. 

•  11  Ves.  221. 
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Jime  covert,  having  power  to  alien,  is  a  mere  creature  of  equitif 
to  the  extent  to  which  the  settlement  constitutes  her  a  feme  sole, 
and  no  farther ;  and  he  therefore  thought  that  the  court  might 
modify  the  power  of  alienation  by  such  a  clause  as  that  now 
under  consideration.  Lord  Alvanley,  who  followed,  thought 
it  a  valid  clause/  and  so  it  has  been  considered  ever  since.  It 
18  too  late  now  to  contend  against  the  validity  of  a  clause  in 
restraint  of  anticipation."*  It  is  to  be  inferred  from  one  part 
of  this  statement,  that  Lord  Eldon  considers  Lord  Thurlow  to 
have  been  of  opinion  at  the  time  of  Pybus  and  Smith,  that  no 
restriction  against  alienation  of  the  separate  estate  could  be 
supported.  With  profound  deference  we  conceive  that  not  to 
have  been  the  case.  We  are  told  by  Lord  Alvanley  in  Sockett 
V.  Wray,*  that  •*  in  Pybuia  v.  Smith,  Lord  Thurlow  laid  it 
down  that  if  it  was  the  intention  of  a  parent  to  give  a  provi- 
sion to  a  child  in  such  a  way  that  she  could  not  alienate  it,  he 
might  do  so,  but  he  thought  the  intention  must  be  in  express 
terms.'*  The  words  attributed  to  Lord  Thurlow  in  the  report 
of  Pybus  V.  Smith,  certainly  bear  that  construction,  and  ex- 
pressly point  out  (a  fact  which  does  not  appear  to  have  been 
hitherto  noticed)  that  specific  form  of  restriction  which  his 
lordship  afterwards  introduced  into  practice.  "  The  rule  is, 
that  she  is  sole  so  far  as  she  has  a  power  of  appointment,  but 
with  any  limitations  described  in  the  deed  giving  her  that 
power.  If  the  trust  is  to  pay  the  rents  and  profits  to  her  upon 
any  imtrument  signed  by  her  sifice  the  last  pay-day,  an  instru- 
ment signed  before  would  not  do."* 

It  is  observed  by  Mr.  Sugden,  in  his  admirable  work  on 
Powers,*  that "  it  may  be  thought  that  giving  full  effect  to  Lord 
Thurlow's  doctrine,  the  power  of  alienation  cannot  be  sus- 
pended beyond  the  coverture  of  the  object  of  the  provision." 
The  point  here  suggested  has  been  decided.^ 


>  Sockett  V.  W;ay,  4  Bro.  C.  C.  483. 

•  2  Mer.  487.  •  4  Bro.  C.'C.  486. 

«  Pybus  V.  Smith.  1  Vei.  J.  193.  *  Pa.  1 14. 4th  ed.  1826. 

<  It  should  be  noticed  as  one  instance  of  the  many  ill  effects  of  our  present 
t^^irnn  of  reporting,  that  this  point  had  been  decided  (in  1822,)  several  years  befoie 
the  publication  of  the  last  edition  of  the  work  in  which  it  is  proposed  for  consider- 
ation ;  and  that  the  case  in  which  it  was  decided  has  but  very  lately  been  published, 
that  is,  mort  ihan  i\x  years  after  the  decision. 
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In  Barton  v.  Briscoe,*  the  question  as  stated  by  Sir 
Thomas  Plumer,  was,  *'  whether  a  clause  against  anticipation, 
which  is  considered  an  obligatory  and  valid  mode  of  prevent- 
ing a  married  woman  from  depriving  herself  of  the  benefit  of 
property  settled,  (for  it  is  too  late  to  argue  that  now)  becomes 
of  no  effect  by  the  coverture  being  determined,  and  the  par- 
ties interested  consenting  to  a  transfer  ?''  His  honour  decided 
that  the  restraint  on  anticipation  ceases  on  the  death  of  the  hus- 
band. 

It  is  satisfactory  thus  at  length  to  find  that  the  law  on  so 
important  a  subject  as  that  we  have  here  touched  upon  is 
settled.  It  will  be  additionally  so  to  be  assured  that  the  law 
has  been  rightly  settled.  We  shall  therefore  presume  to  no- 
tice a  doubt  thrown  out  by  Sir  Thomas  Plumer  on  this  point, 
a  doubt  also  expressed  by  Mr.  Sugden^  in  nearly  the  same 
terms.  **  That  restraints  may  be  imposed  on  the  alienation  of 
separate  property,  is  now  settled,  more  upon  authority  than 
principle.  If  a  feme  covert  is  permitted  to  hold  separate  pro- 
perty in  the  same  manner  as  if  she  were  ^Jeme  sole,  it  would 
seem  that  it  ought  in  equity  to  have  those  incidents  which  all 
other  property  has."  These  observations  seem  to  imply  that 
the  power  of  disposition  of  property  which  is  now  enjoyed  in 
this  country,  by  all  persons  mijuris,is  an  abstract  right  neces- 
sarily inherent  in,  or  co-existing  with  the  right  of  property. 
If  this  be  so,  certainly  the  power  conferring  the  right  of  pro- 
perty in  any  given  case,  cannot  impote  or  admit  of  any  re- 
striction upon  the  freedom  of  alienation,  without  a  violation 
of  principle.  It  is  obvious  that  in  this  view  of  the  matter 
the  expediency  of  admitting  the  restriction  in  such  cas^  would 
not  affect  the  question.  It  is  accordingly  laid  out  of  sight 
entirely  both  by  Sir  Thomas  Plumer  and  Mr.  Sugden. 

Allowing  this  to  be  a  question  of  ''  principle,"  let  us  for  a 
moment  consider  what  is  the  origin  and  the  history  of  this 
"  necessary  incident"  of  property,  which  has  been  so  much 
insisted  upon.  We  shall  then  be  the  better  enabled  to  esti- 
mate the  difference  in  this  case  between  ''  authority"  and 
"  principle."    Sir  Thomas  Plumer  treats  the  introduction  of 

»  1  Jacob.  603.  ^  Sugdenon  Powers,  114. 
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the  restriction  against  anticipation  as  '*  an  attempt  to  impose 
upon  the  power  of  alienation  a  fetter  unknown  to  the  common  law 
of  England.**  We  are  here  strongly  reminded  of  a  sensible 
obseiTation  of  onr  great  coounentator^  when  speaking  of  the 
right  of  property :  "  Pleased  as  vfe  are  with  the  possession, 
we  seem  afraid  to  look  back  to  the  means  by  which  it  was 
acquired y  as  if  fearful  of  some  defect  in  our  title ;  or  at  best 
we  rest  satisfied  with  the  decision  of  the  laws  in  our  favour, 
without  examining  the  reason  or  authority  upon  which  those  laws 
were  built.'*  ^  Now,  if  we  will  but  look  into  "  our  title/'  we 
shall,  it  is  conceived,  deduce  these  mortifying  results  from  the 
examination  —  that  the  jus  disponendiy  deriving  its  existence 
from  a  matter  of  merely  civil  institution  (the  right  of  property), 
is  liable  to  be,  and  has  repeatedly  been,  restricted  and  modi- 
fied by  the  same  power  that  created  the  right  from  which  it 
sprung.  We  find  that  these  rights  do  not  necessarily  co-exist 
in  any  degree,  for  that  in  this  country,  the  general  power  of 
alienating  land  (the  only  property  deemed  worthy  of  the  re- 
gard of  the  common  law),  was  unknown  till  long  after  the 
right  of  property  had  been  established  and  fortified  with  infi- 
nite care.  The  time  when  the  power  of  alienation  was  intro- 
duced, and  the  slow  degrees  by  which  it  was  extended  as  the 
circumstances  of  society  required,  may  be  distinctly  observed.* 
In  conclusion,  we  find  that  our  boasted  freedom  is  of  no  an- 
cient date ;  and  though  our  "  fetters"  may  be  sometimes  for- 
gotten, they  were  not  always  "  unknown."  There  were,  in  fact, 
well  known  to  the  common  law  of  England, ''  numerous  and  in- 
tricate fetters,"*  many  •*  clogs  upon  alienation,"'*  and  it  may  be 
said,  even  yet  to  bear  the  marks  of  some  of  them.  Let  us  now 
ask, upon  what"  principle"  has  the  legislative  power,  for  the  time 
being,  acted  in  admitting,  restraining,  extending,  and  finally 
establishing,  in  its  present  extent,  the  power  of  alienation  ? 
Mr.  Sugden  says,  "  there  is  perhaps  no  sound  principle  upon 
which  a  restraint  upon  alienation  can  in  any  case  be  sup- 
ported, where  the  interest  is  not  given  over,  or  made  to  cease, 
upon  alienation."      It  appears,  however,  not  to  have  been 

»  2Blac.  Com.l. 

2  See  Mr.  Butler'g  elaborate  note  to  ('o.  Lit.  191.  a.  and  ^of-  Co.  04.  b. 

>  Ibid.  *  2  Dlac.  Com.  289. 
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without  reason,  that  even  a  tenant  in  fee^imple  was  le- 
strained  from  alienating  his  estate  without  the  consent  of  the 
lord ;  — from  charging  it  with  his  debts  ;  —  from  devising  it 
away  from  his  heir ;  —  from  introducing  (without  the  consent 
of  his  tenants)  a  new  proprietor.  It  was  (amongst  other  rea- 
sons) that  there  might  not  be  substituted  a  tenant  of  the  fee 
incapable  of  discharging  the  services  then  required^  in  some 
shape  or  other,  of  every  member  of  the  community, — that  the 
subtenant  might  know  with  certainty  to  whom  to  render  his 
services  • —  that  he  might  not  be  subjected  against  bi»  will  to 
the  rule  of  his  enemy*  Why  those  restraints  were  from  time 
to  time  removed  k  is  unnecessary  here  to  point  out.  The 
reasons  we  have  alluded  to,  however  varying  in  their  force 
with  the  changes  of  society,  were  all  based  on  the  ground  of 
public  expediency.  Thus,  if  the  restriction  on  alienation  in 
any  given  case  now  be  calculated  to  present  an  abuse  wbicb,  in 
the  common  course  of  human  affairs,  would  ensue  from  an  unli* 
mited  power  of  disposition,  its  imposition  becomes  expedient. 
*'  Authority,"  in  imposing  the  restriction  in  this  case,  and  in 
giving  unlimited  freedom  in  others,  acts  in  both  instances  upon 
the  same  **  sound  principle."  It  is  for  the  power  which  has 
created  the  right,  to  prescribe  the  mode  of  its  enjoyment ;  thus 
^  this  interest,  which  a  married  woman  is  suffered  to  take,  is 
a  creature  of  equity,  and  equity  may  modify  the  power  of 
alienation."^  But,  it  will  be  said,  equity  calls  her  difeme  sole. 
It  does  so,  but  in  what  sense  ?  ^'  So  far  forth  as  the  mstru- 
ment  creating  her  separate  estate  makes  her  a  proprietor,  so  far 
is  she  a  feme  sole.''^  The  rule  of  equity  is,  that "  a  married 
woman  cannot,  by  her  general  personal  contract,  bind  her 
separate  estate  ;"^  her  general  creditors  have  no  claim  upon 
it*  —  at  least  during  her  life.*  Sir  Thomas  Plumer  himself 
sanctioned  this  doctrine;^  yet  what  could  be  more  incon- 
sistent and  unjust  than  the  conduct  of  the  courts  of  equity 
in  this  respect,  if  they  regarded  the  wife  as  a  feme  sde  in 

>  Per  Loid  Thurlow,  quoted  m  Brandon  ▼.  Robinsoo,  1  Roie,  200. 

*  Idem.  1  Ves.  jun.  194.  >  2  Dick.  562. 

«  Duke  of  Bolton  ▼.  Williams,  2  Ves.  jun.  138.    Jones  ▼.  Harris,  9  Ves.  498. 
Stuart  ▼.  Lady  Kirkwell,  3  Mad.  94. 

•  Anon.  18  Ves.  268.         •  Clinton  ▼.  Willes,  MS.  cited  Sugd.  Pow.  116.  note. 
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that  absolute  sense  in  which  that  learned  judge  understood 
them  to  have  applied  the  term?  They  have,  however,  in 
what  they  have  done,  sufficiently  shewn  that  they  have  not 
mistaken  names  for  realities  ;  nor  neglected,  in  the  pursuit  of 
technical  analogies,  the  actual  situation  of  a  married  woman. 
We  have,  it  may  be  urged,  yet  to  shew,  that  equity  has 
done  what  is  expedient  in  supportrog  this  restriction.  If  any 
one  doubt  this,  he  has  only  to  consider  under  what  '*  strong 
enforcements"  must  the  husband  (in  this  commercial  coun- 
try especially)  often  be,  to  desire  the  possession  of  his  wife's 
separate  estate.  Let  us  call  to  mind  the  improvident  hus- 
band, the  ''  despised  and  ruinous  man,"  whose  creditors  will 
no  longer  be  delayed,  to  whom  the  usurer  will  lend  no  more ; 
—  the  needy  speculator,  to  whom  suddenly  some  irresistible 
opportunity  presents  itself  of  throwing  a  cast  which  must  en- 
rich him : — Uie  trader,  "  full  of  decay  and  falling,"  whose  en- 
gagements are  pressing  upon  him  while  his  resources  and  his 
credit  are  rapidly  wasting  away.  We  will  suppose  the  law  to 
be  otherwise  than  it  is, —  that  the  husband,  in  any  of  these 
cases,  (and  they  might  readily  be  multiplied)  finds  that  the 
fund  settled  to  his  wife's  separate  use  is,  notwithstanding  a 
restriction  against  alienation,  at  her  absolute  disposal.  There 
is,  he  finds,  still  money  to  be  had  without  adding  to  the  load 
of  debt  under  which  he  trembles  —  without  degrading  him- 
self to  ask  again  for  what  has  been  before  refused.  There  is, 
he  finds,  nothing  wanting  to  enable  him  to  obtain  possession 
of  this  property  but  his  wife's  concurrence. 

"  The  law  allows  it,  and  the  court  awaids  it." 

Is  it  likely,  under  such  circumstances,  that  the  husband 
will  refrain  from  requiring  a  surrender  of  the  property  ?  —  or 
that  his  wife  will  be  willing  or  able  to  refuse  to  yield  it  to  his 
entreaties,  or  his  violence  ?  Surely  not.  The  contrary  suppo- 
sition is  inconsistent  with  that  upon  which  the  main  fabric  of 
the  law  of  coverture  is  built  —  the  subservience  of  the  will  of 
the  wife  to  that  of  the  husband.  The  consequence  must  be, 
that  the  fund  which,  if  judiciously  applied,  might  have 
afforded  to  the  husband  and  his  family  support  in  the  hour 
of  need,  perhaps  the  means  of  retrieving  their  condition,  will 
be  at  once  unavailingly  exhausted.     But,  let  us  suppose  the 
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wife  to  refuse  to  make  this  sacrifise ;  what  then  must  be  the 
consequence  ?  —  discord,  between  those  from  whom  it  is  the 
policy  of  the  law  (consulting  the  dearest  interests  of  society) 
to  remove  as  far  as  possible  **  occasions  of  strife."  If  then,  we 
conclude,  the  courts  of  equity  have  had  any  reasons,  as  re* 
gards  the  interests  of  the  husband,  or  the  wife,  or  the  chil- 
dren, or  society  at  large,  for  permitting  the  settlement  of  pro- 
perty to  the  separate  use  of  the  wife  ;  for  the  same  reasons 
must  it  be  expedient  to  allow  the  adoption  of  efficient  means 
for  securing  such  property  to  the  uses  for  which  it  was  given. 
We  have,  in  urging  the  expediency  of  the  restriction  now  esta- 
blished, also  shewn  that  its  establishment  is  necessary  to  the 
consistency  of  the  law.  —  If  it  did  not  exist,  the  separate 
estate  would  be  left  by  law  for  protection  against  the  influ- 
ence of  the  husband,  to  the  exercise  of  that  will  which,  as 
against  him,  the  law  supposes  to  have  no  force :  the  exercise  of 
which,  in  opposition  to  the  husband,  the  law  cannot  contem- 
plate as  a  means  of  defence  for  the  wife*s  property,  without 
trusting  in  this  instance  to  the  occurrence  of  what  it  is  its 
policy  in  all  others  to  discourage  or  prevent 


ART.  VI.— ON   THE    RIGHT    OF   THE   ORDINARY    TO    DISPOSE 
OF  SEATS  OR  PEWS  IN  THE  CHANCEL  OF  A  PARISH  CHURCH. 

The  division  of  the  kingdom  into  parishes  is,  without  doubt, 
to  be  attributed  to  the  jurisdiction  of  the  church.  It  is  clear 
that  even  in  the  apostolic  age,  persons  were  selected  to  watch 
over  particular  districts,  and  to  provide  in  an  especial  manner 
for  the  spiritual  edification  of  the  inhabitants.  These  chief 
rulers  or  bishops  again  parcelled  out  their  dioceses  or  parishes 
{AioUrimQ,  UapoiKla,  terms  significant  of  their  duty  and  office) 
amongst  their  presbyters,  **  that  it  might  be  known  of  what 
congregation  every  people  were,  and  that  so  they  might  be 
trained  up  in  the  school  of  godliness  under  their  own  pas- 
tor or  minister."^  In  our  own  history  there  are  traces  of  such 
ecclesiastical  divisions  so  far  back  as  the  time  of  Honorius 

«  Ridley's  View  of  the  Civil  and  Ecclesiastical  Law,  yf. 
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Archbishop  of  Canterbury,  (A.  D.  622 ;)  but  is  is  plain  the 
present  metes  and  bounds  were  not  then  assigned,  and,  in* 
deed,  that  they  could  not  be  the  result  of  any  sin^e  plan  or 
of  one  age.  For  as  the  influence  of  religion  was  extended 
and  population  increased,  districts  were  sub-divided,  and  new 
churches  were  built  and  invested  with  the  rights  of  bap- 
tism and  sepulture,  the  characteristics  of  a  mother  or  paro* 
chial  church.  It  is  probable,  however,  that  the  limits  of 
parishes  as  they  now  exist,  were  fixed  before  the  year  1280, 
when  we  find  John  Peckham,  then  Archbishop  of  Canter- 
buey,  asserting  the  nece;issity  of  chapels  of  ease  in  large 
parishes.^  The  tithes  and  offerings  payable  in  each  parish 
were  by  a  papal  constitution^  (allowed  by  the  common  law, 
because  reasonable  and  just),  confirmed  to  the  parochial  mi- 
nister appointed  by  the  bishop,  ''  pur  faire  divine  service  et 
enfoumer  le  poeple  et  hospitalitee  tenir."^  In  this  view  a 
parish  has  been  with  propriety  defined,  ''  that  part  of  a  dior 
cese  which  is  limited  to  a  resident  incumbent,  allowed  by  the 
bishop,  and  maintained  by  the  church  dues  in  his  own  right "^ 
But  though  bishops  delegated  part  of  their  care  to  parochial 
ministers,  they  never  surrendered  to  them  the  general  super- 
intending jurisdiction  which  they  possess  over  every  matter 
relating  to  the  church  in  their  respective  dioceses.  Though 
the  lord  of  a  manor  might  build  and  endow  a  church,  it 
possessed  none  of  Ihe  rights  of  the  temple  till  it  was  conse- 
crated by  the  diocesan.  *  Thus  a  law  of  one  of  our  Saxon 
kings,  after  enumerating  the  privileges  of  churches,  as  sanc- 
tuaries, concludes  **  this  freedom  we  give  to  every  such  church 
as  shall  be  hallowed  by  the  bishop.'*^ 

We  have  thought  it  not  unnecessary,  even  for  our  present 
purpose,  to  premise  these  few  very  general  observations,  for  it 
is  important  that  it  should  be  borne  in  mind  that  the  bishop  or 


*  Kenoet's  Par.  Ant.  ffj.  It  is  to  be  regretted  that  in  the  new  edition  of  this 
excellent  work,  so  often  refened  to,  lately  printed  at  the  Clarendon  Press,  the  paging 
of  the  former  edition  has  not  been  preserved  ;  and  that  a  table  of  the  principal  mat- 
ters has  not  been  provided. 

'  A.  D.  1200.    See  Degge's  Parson's  Couns.  part.  ii.  c.  2.    2  filk.  Com.  27. 

*  4  Hen.  4.  c.  12.  «  Ridley's  View,  220,  note. 

*  3  Inst.  203.  •  Ridley's  View,  278,  note. 
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ordinary^  has  originally  paramount  authority  in  all  ecclesias- 
tical matters  arising  within  his  diocese ;  and  it  is  now  our 
object  to  shew  that  the  seats  or  pews  in  the  chancel  of  a  parish 
church  are  within  this  general  power. 

"  Where  there  is  no  prescription^  there  the  ordinary  that 
hath  the  cure  and  charge  of  souls  ^  may  for  avoiding  of  con- 
tention in  the  church  or  chapel^  and  the  more  quiet  and  better 
service  of  Ood,  and  placing  of  men  according  to  their  quali- 
ties and  degrees^  take  order  for  the  placing  of  the  parishioners 
in  the  church  or  chapel  publique,  which  is  dedicate  and  con- 
secrate to  the  service  of  God."^ 

What  then^  is  this  prescription  by  which  alone  the  right 
of  an  ordinary  can  be  defeated  ?  Prescriptive  rights,  though 
they  depend  upon  immemorial  custom  or  usage,  it  is  plain, 
must  have  had  a  legal  origin ;  that  is,  the  original  power  of 
the  ecclesiastical  superior  must  have  been  lawfully  restricted. 
Thus  they  are  always  said  to  pre-suppose  a  faculty  or  licence 
granted  by  the  ordinary  for  the  time  being,  by  which  his  suc- 
cessors are  bound.  But  this  description  of  a  prescriptive 
right  assumes,  so  far  as  regards  the  chancel,  that  which  we 
have  undertaken  to  prove, — that  the  ordinary  may  take  order 
for  the  placing  of  the  parishioners  therein. 

Whether  the  ordinary  may  appropriate  and  dispose  of 
seats  in  the  chancel  without  Uie  consent  of  the  rector,  has, 
indeed,  been  long  a  subject  of  controversy.  In  the  text 
writers  there  is  nothing  decisive  or  satisfactory.  Sir  Edward 
Coke,  as  we  have  seen,  states  the  general  right  of  the  ordi- 
nary to  dispose  of  seats,  and  we  cannot  find  either  in  his  In- 
stitutes or  his  Reports,  that  he  deemed  the  chancel  an  ex- 
ception. A  dictum  adverse  to  the  ordinary's  right  to  dispose 
of  chancel  seats  has,  indeed,  been  attributed  to  him,  but 
upon  this  we  are  disposed  to  place  but  little  reliance.*     Gro- 

'  Ordinary,  Ordituiriut,  is  he  thai  hath  ordinary  jurisdiction  in  causes  ecclesiasti- 
cal;  as  the  bishop,  or  any  other  (deputed  by  him),  that  hath  exempt  and  immediate 
jurisdiction  in  causes  ecclesiastical.     Co.  Litt.  344  a. 

'  **  The  cure  of  a  church  principally  concerns  the  souls  of  the  parishioners,  of 
whom  the  bishop  hath  the  charge  within  his  diocese."    Plow.  497. 

»  3  Inst.  202. 

*  1  Brown,  and  Gould.  45.  It  is  a  mere  note,  and  on  what  occasion  it  was 
spoken  does  not  appear. 
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dolphin  ^  does  not  limit  the  jurisdiction  of  the  ordinary^  and 
states  a  case  which  is  certainly  not  in  favour  of  the  rector's 
exclusive  claim  to  the  chancel.^  D^gge  does  not  appear  to 
have  had  any  very  definite  idea  on  the  subject;  be  says, 
''  the  seats  in  the  chancel  are  properly  in  the  dispose  of  the 
rector  or  parson;  but  it  should  seem  that  a  parishioner  may 
prescribe  for  a  seat  there."  ^  Hughes,  in  his  Parson's  Law, 
**  collected  out  of  the  whole  body  of  the  Common  Law  Re- 
ports/' published  in  1641,  and  which,  in  general,  states  the 
result  of  the  cases  correctly,  says  that  the  ordinary  has 
power  to  dispose  of  seats  in  the  body  of  the  church,  but  does 
not  allude  to  those  in  the  chancels  In  ''  The  Clergyman's 
Law,  or  the  complete  Incumbent,"  (which  was  not  written  by 
Dr.  Watson,  dean  of  Battle,  but  Mr.  Place  of  York  *)  there 
is  an  argument  in  favour  of  the  ordinary's  right  to  place  in 
the  seats  in  the  chancel,  concluding,  however,  ''  yet  the  law 
as  I  take  it,  is  settled  to  the  contrary,  that  unless  a  seat  be  in 
the  body  of  the  church,  the  ordinary  hath  nothing  to  do  with 
it."  ^  And  for  this  conclusion,  the  case  of  Buxton  v.  Bate- 
man  alone  is  cited  ;  but  it  is  quite  clear  that  case  is  no  au- 
thority on  this  point,  for  the  seat  there  was  not  in  the  choir  or 
chancel,  but  in  a  choir  or  an  aisle.  The  court  said,  *'  it  may 
be  that  this  choir  belongs  to  the  plaintiff,  and  has  been  the 
place  where  his  ancestors  sang  requiems  for  their  ancestors." 
Besides,  the  right  of  the  ordinary  was  not  in  question,  for  it 
was  merely  an  action  on  the  case  against  a  stranger  for  dis- 
turbing plaintiff  in  the  enjoyment  of  the  seat.''  Much  mis- 
apprehension has  doubtless  arisen  on  this  subject  from  not 
distinguishing  between  a  chancel  and  the  chancel.     Sheppard 


*  GodolphiQ'8  Abr.  ^.    3fd  edit.  1687.     1st,  1678. 
s  Sir  W.  HaU  w.  Ellis.  Noy,  133. 

s  Degge's  Parson's  Counsellor.  )f|.  6th  ed.  1703.  1st  edit.  1672.  circ. 
*P.B. 

•  See  1  Burr.  307.  marg.  note,  and  2  Wils.  195. 

<  P.  388. 3rd  ed.  1725.  Isted.  1701.  This  is,  gen^erally  speaking,  a  very  use- 
ful work,  but  we  have  found  some  erroneous  statements,  whicb  are  even  contradicted 
by  the  authorities  cited  for  their  support.  We  know  not  whether  these  errors  are 
to  be  attributed  to  the  author  or  to  his  editors,  for  we  have  not  the  first  edition,  and 
they  have  not  distinguished  their  additions  from  the  original  text. 

7  See  the  case  fully  stated.  19  Vin.  Abr.  297.  p.  3.  and  marginal  note. 
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in  his  abridgmenV  after  stating  that  an  aisle  and  a  pew  or 
seats  might  be  annexed  to  an  ancient  messuage  by  prescrip- 
tion^ says,  *^  but  for  all  the  rest  of  the  seats  the  ordinary  of 
the  diocese  and  the  churchwardens  of  the  place  are  to  order 
them."  Dean  Prideaux>  in  his  exceUent  directions  to  church- 
wardens,  says  that  the  bishop's  right  is  the  same  through  the 
whole  church,  that  is,  in  the  chancel,  as  well  as  in  the  body  of 
the  church ;  only  if  he  do  not  interpose,  then  the  parson  may, 
subject  to  an  appeal  to  the  bishop,  dispose  of  the  seats  in  the 
chancel  in  the  same  manner  as  the  churchwardens  do  of  those 
in  the  body  of  the  church,  because  of  his  repairing  it^  We 
can  find  no  authority  for  this  doctrine  f  and  as  to  the  reason, 
we  shall  examine  its  validity  by  and  by.  AylifTe,  in  his  Pa- 
rergon,  writes,  '*  As  to  the  chancel,  the  ordinary  has  no  au- 
thority to  place  any  one  there ;  for  that  is  the  rector's  free- 
hold, and  so  is  the  church:  but  as  he  repairs  the  one  and  not 
the  other,  he  shall  have  the  chancel  to  himself  in  a  peculiar 
manner.^  Nelson^  states  it  broadly  that  by  the  Common 
Law  the  ordinary  has  no  right  to  place  any  one  in  the  chan- 
cel, because  the  rector  repairs  it.  Bishop  Gibson  summarily 
concludes,  that  the  seats  in  a  chancel  are  under  the  disposi- 
tion of  the  ordinary  in  like  manner  as  those  in  the  body  of  the 
church,  there  being  no  real  ground  for  exempting  ^t,  since  the 
freehold  of  the  body  of  the  church  is  as  much  in  the  parson 
as  the  freehold  of  the  chancel.^  Shaw,  in  his  Parish  Law, 
copies  the  opinion  of  Prideaux,  but  without  acknowledgment^ 
Dr.  Wood  states  without  limitation,  that  the  ordinary  **  ori- 
ginally hath  the  disposition  of  all  the  seats  in  the  church  and 
chancel.® 

»  P.  341.  tit.  Church  and  Churchyards.  N.B.  TbU  abridgment  being  died  at 
the  Rolls,  11  Nov.  1762,  with  some  apology  for  the  book,  SirT.  Clarke,  M.  R. 
said  that  it  was  one  of  the  best  of  the  abridgments ;  but  be  said  that  the  author  had 
been  thought  a  great  plagiary,  and  in  particular  that  many  pai)s  of  this  abridgment 
were  taken  iiom  the  notes  of  Sir  W.  Jones.  —  MS.  note  in  edition  in  Lincoln's  Inn 
library. 

•  Pp.  74, 76.  See  also  p.  38.  published  A.  D.  1701.  *'  Pridea«x*s  work  has 
always  been  held  in  these  courts  to  be  of  considerable  authority."  Sir  John  NicboU, 
dPhiU.85. 

s  See,  however,  1  Bam.  &  A.  507.  <  Parergon,  486, 

•  Righu  of  the  Clergy,  Ht.    Ibid.  139. 

<  Codex,  330.  Bum  merely  cites  the  opinion  of  Bishop  Gibaon,  and  the  author 
of  the  Clergyman's  Law. 

•  p.  ft.  •  ln«-  »f 
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Such  are  the  discordant  and  unsettled  opinions  of  text 
writers,  and  we  have  searched  in  vain  for  a  decision  on  which 
to  rest  Some  dicta  there  are  both  ways  ;  but  on  these  we  are 
unwilling  to  rely:  there  is  one,  however,  so  precise,  and 
which  proceeded  from  so  respectable  an  authority,  that  we 
willingly  quote  it :  — "  The  general  rule  is,  that  the  rector  is 
entitled  to  the  principal  pew  in  the  chancel ;  but  that  the 
ordinary  may  grant  permission  to  other  persons  to  have  pews 
there."    Verb.  Bailey,  Justice.* 

In  this  state  of  the  question,  which  we  hare  thus  opened 
at  considerable  length,  for  it  is  one  of  some  importance,  it 
cannot  be  uninteresting  either  to  the  lawyer  or  the  ecclesias- 
tical antiquary,  that  we  should  closely  investigate  the  grounds 
upon  which  it  is  contended  that  the  chancel  is,  in  this  re- 
spect, exempted  from  the  jurisdiction  of  the  ordinary. 

The  reasons  assigned  are  two; — 1.  That  the  chancel  is  the 
freehold  of  the  rector.  2.  That  he  is  charged  with  the  re- 
pairing of  it. 

1 .  The  first  reason  might,  perhaps,  be  at  once  dismissed 
with  the  observation,  that  the  freehold,  not  only  of  the 
chancel,  but  of  the  whole  church,  being  in  the  incumbent,  if 
it  proves  any  thing,  it  proves  that  he  should  have  the  dispo- 
sition of  all  the  pews,  which  certainly  has  never  been  con- 
tended. But  further,  if  there  be  an  impropriate  rector  and  a 
vicar,  i$  the  freehold  of  the  chancel  in  the  former  ?  For  the 
right  is  always  claimed  for  him  and  not  for  the  vicar. 

Now  consider  the  nature  and  origin  of  a  church.  The 
ground  on  which  it  stands,  together  with  the  whole  fabric,  is 
consecrated  and  solemnly  dedicated  to  the  service  of  Almighty 
Ood.  The  chancel  was  not  built  for  the  pecuUar  use  of  him 
who  should  for  the  time  being  be  the  owner  of  the  great 
tithes,  but  for  the  convenient  celebration  of  the  rites  of  the 
church.*  The  land  on  which  it  stands  was  not  vested  in  him 
as  glebe  of  which  he  could  make  a  profit ;  he  acquired  it  as 
he  acquired  the  other  part  of  the  site  of  the  church.    When 

>  1  Barn.  &  A.  506. 

'  <*  The  chancels  repaired  by  rectors,  impropriators,  or  appropriators,  were,  with 
the  body  of  the  church,  at  first  erected  for  the  use  of  the  parishioners."  Clerg.  Law, 
3S7.  "  Vox  seeUma  comprehendit  ecdesiam  integram,  Yidelicet  na?em  cum  can- 
cello."    Lyndw.  Prid.  SI. 
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a  church  was  built  and  consecrated,  it  was  generally  en- 
dowed with  land  as  well  as  tithes.  The  law  gave  the  free- 
hold and  possession  of  the  church,  the  fabric  as  well  as  the 
site,  and  of  the  property  with  which  it  was  endowed,  to  the 
incumbent  by  induction,  which  is  tantamount  to  the  com- 
mon law  livery  of  seisin.  An  incumbent  so  inducted,  became 
the  parsoa  of  the  church,  persona  ecclesise,  **  because  he  as- 
sumeth  and  taketh  upon  him  the  person  of  the  church,  and  is 
said  to  be  seised  in  jure  ecclesise,  and  the  law  hath  an  ex- 
cellent end  therein,  viz.  that  in  his  person  the  church  might 
sue  and  defend  her  right,  and  also  be  sue^;  and  when  the 
church  is  fuU,  it  is  said  to  be  plena  et  consulta,  of  such  a  one 
parson  thereof,  that  is,  full  and  provided  of  a  parson,  that  may 
vicem  seu  personam  ejus  gerere."^  At  first  all  incumbents 
were  parsons,  for  all  enjoyed  the  whole  of  the  endowment  of 
their  respective  churches.  Nor  was  the  practice  of  appro- 
priating such  property  to  the  use  of  religious  houses  intro- 
duced at  once,  but  by  degrees,  and  under  a  pretence.  The 
consciences  of  men  would  have  ftvolted,  had  the  abuse  been 
exhibited  at  first  in  all  its  glaring  inconsistency.  Some  pre- 
paration was  needed  before  nuns  and  knights  templars  stood 
foith  as  the  parson  of  a  church  !  Grande  nefas !  as  Dyer 
truly  terms  it.  The  beginning  then  was  not  so.  At  first  ap- 
propriations were  made  only  t6  corporations  sole,  being  spi- 
ritual persons ;  as  abbots,  priors,  deans,  &c.  Thus  the  tran- 
sition was  slight ;  fojf  such  persons  might  assume  the  cure  of 
the  souls  of  the  parishioners,  administer  the  sacraments,  and 
perform  divine  service.  The  only  difference  wa^  that  the 
church  acquired  a  perpetual  incumbent ;  the  patron  renounc- 
ing for  ever  his  right  to  present,  the  bishop  his  right  to  insti- 
tute and  induct,  and  his  chance  of  a  lapse,  and  the  king  his 
chance  of  presenting  by  lapse,  and  of  the  advowson  escheating.' 
In  process  of  time,  however,  religious  houses,  aided  by  the 
pope,  whose  interests  they  ever  zealously  promoted,  acquired 
the  privilege  of  appropriating  the  possessions  of  vacant  bene- 
fices to  their  own  use,  for  ever.'    ''  And  all  this  was  done 

«  Co.  LiH.  300.  a. 

*  OrendoD  ▼.  Bp.  of  Llneoln,  Plow.  493.  496.  498.  A 

'  Aylifle  accuses  the  tnshops  of  faTouring  the  monks,  and  of  being  negfigent  of 
the  inteiests  of  the  parochial  clergy  as  to  the  appropriatioDs.    Parergon,  513. 
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under  the  pretence  of  hospitality,  which  in  fact  was  the  ruin 
of  hospitality,  and  especially  in  the  parish^  where  it  should 
chiefly  be  kept  up."^  And  it  was  discovered  that  there  was 
a  peculiar  fitness  in  the  union  of  the  patronage  which  is  a 
thing  temporal,  and  of  the  incumbency^  which  is  a  spiritual 
thing.  The  marriage  between  them  was  deemed  inviolable  ; 
**  the  one  should  not  be  divorced  or  separated  from  the  other 
at  any  time."  But  a  corporation  aggregate,  however  capable 
of  receiving  the  things  temporal^  could  not  in  its  proper  person 
perform  the  duties  of  a  parson.  Hence  the  cures  were  either 
served  by  some  of  the  monastic  brethren,  or  by  a  vicar 
(vicarius)  or  stipendiary  curate  appointed  by  them,  who  was 
in  all  respects  dependent  upon  their  pleasure.  The  reli- 
gious houses,  it  is  well  known,  did  not  exhibit  much  liberality 
in  the  provision  they  made  for  these  their  vicars ;  Ayliffe 
does  not  scruple  to  attribute  to  this  circumstance  some  of  the 
peculiar  practices  and  doctrines  of  the  Romish  Church ! 
''  As  an  affluence  of  wealth  and  other  temporal  goods  often 
distracts  and  draws  some  great  churchmen  from  the  duty  of 
their  office  committed  to  them ;  so  poverty  renders  others 
very  unhappy  in  the  circumstances  of  their  lives,  and  obliges 
them  either  to  beg,  or  else  to  use  mean  artifices  to  gain,  per- 
haps, a  bare  subsistence  in  the  world ;  and,  therefore,  a  new 
way  was  invented  to  support  these  hirelings,  who  were  only 
temporal  vicars  fcurates]  at  first,  whilst  the  monasteries  and 
greater  churches  swallowed  the  profits  of  the  parochial  bene- 
fices ;  and  that  was  by  masses,  prayers  for  the  dead,  and  the 
like.  As  these  poor  vicars  had  no  property  in  themselves, 
they  entirely  depended  on  the  alms  and  good  will  of  others, 
and  on  their  own  arts  and  tricks  of  getting  money,  to  the 
great  dishonour  of  their  houses,  and  to  the  disparagement  of 
the  clergy  themselves."  - 

But  the  manifold  evils  resulting  from  the  absorption  of  the 
profit  of  the  parochial  benefices  by  the  appropriators  at- 
tracted the  attention  of  the  legislature ;  and  it  was  at  length 
provided  that  the  vicar  should  be  sufficiently  endowed  ^  out  of 
the  possessions  of  every  benefice  which  was  appropriated. 
This  endowment  consisted  generally  of  the  small  tithes,  being 

'  Plow.  497.  »  Ayliffe,  510.  '  16  Kich.  2.  c.  6.  A.D.  1391. 
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of  the  least  value  and  most  troublesome  to  collect ;  and  of  a 
small  portion  of  the  glebe.  But  still  the  vicar,  though  his  con- 
dition was  improved,  could  scarcely  be  deemed  a  parson  of  the 
churchy  personam  ejus  gerere.  He  was  not  esteemed  the 
tenant  of  the  freehold  of  the  glebe  of  the  vicarage,  but  the 
freehold  was  in  the  parson ;  and  the  vicar  himself  was  not 
such  a  parson  against  whom  the  lands  of  the  vicarage  could 
be  demanded ;  neither  did  any  prsecipe  lie  against  him  as 
vicar,  nor  could  he  maintain  an  assize  in  his  own  name.^  But 
the  inconvenience  of  this  was  soon  perceived,  and  by  a  statute 
of  Edward  III.^  vicars  were  empowered  to  use  the  same 
legal  remedies  with  respect  to  the  possessions  annexed  or 
given  to  their  vicarage  as  rectors  have :  and  their  denomina- 
tion in  this  act  is  peculiar;  they  are  called  Vikeres  Par- 
son es.  It  was,  too,  enacted '  that  in  every  church  appropri- 
ated a  secular  person  should  be  ordained  vicar  perpetual, 
canonically  instituted  and  inducted  into  the  same.  Thus  we 
find  a  vicar  gradually  acquired  the  same  rights  and  estate  in 
the  glebe  and  tithes  allotted  to  him  that  the  rector  had ;  and 
that  the  same  seisin  or  possession  of  the  church  which  used 
to  be  given  to  the  rector,  by  induction  was  given  to  him. 
Dr.  Wood  expressly  says,  "  the  freehold  of  the  church, 
churchyard  and  glebe  is  in  the  vicar."  ♦  Now  viewing  the 
matter  in  this  light,  that  the  vicar,  as  to  the  celebration  of 
divine  service,  (for  which  the  site  and  fabric  of  the  church 
was  given  and  consecrated,)  and  as  to  his  portion  of  the 
glebe  and  tithes,  is  substituted  for  the  original  rector  with  the 
same  rights,  how  can  it  be  contented,  that  the  freehold  of  the 
chancel  and  the  freehold  of  the  body  of  the  church  are  to  be 
severed,  and  that  the  one  devolves  upon  him,  but  that  the 
other  does  not?  It  is  true  that  in  the  books  it  is  said  that  the 
freehold  of  the  chancel  is  in  the  parson,  and  that  it  is  part  of 
his  glebe ;  but  it  is  plain  that  this  word  parson  in  a  large 
sense  includes  vicar-parsons,  as  well  as  parsons  impersonees, 


*  Hughei's  Panon's  Law,  174. 
«  14Edw.3.  C.17.  A.  D.  1340. 
»  4  Hen.  4.  c.  12.  A.  D.  1402. 

4  Inst.  41.  See  Hugfaei's  Parson's  Law.  175.    "  Where  there  is  a  ?icar,  the  vicar 
is  incumbent."    Note  by  Serjeant  Hill,  1  Bum.  E.  L.  76. 
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by  which  title  impropriators  are  properly  designated.^     It  has, 
too,  been  decided  that  the  vicar  cannot  grant  any  licence  for 
burying  any  person  in  or  digging  up  the  soil  of  the  chancel 
without  the  leave  of  the  impropriator.*    But  this  decision 
may  be  accounted  for,  and,  indeed,  is  perfectly  just,  on  the 
ground  that  the  impropriator  is  bound  to  keep  the  floor  of  the 
chancel  in  repair.     But  the  court  also  declared  that  th^  free- 
hold and  inheritance  of  the  chancel  was  in  the  impropriator. 
This  declaration,  however,  seems  to  have  been  unnecessary, 
and  besides  was  admitted  by  the  vicar.     Indeed,  any  juris- 
diction which  either  rector  or  Ticar  may  claim  with  respect  to 
burying  in  the  church,  cannot  with  any  propriety  be  referred 
to  his  estate  in  the  soil.     Interment  within  the  sacred  edifice 
veas  in  former  times  deemed  an  honour,  which  few  only  could 
deserve  ;  and  the  incumbent  was  intrusted  with  the  power  of 
deciding  as  to  the  pretensions  of  the  deceased :    hence  the 
necessity  for  his  consent  and  his  right  to  interpose  his  veto.^ 
The  counsel  who  prepared  the  pleadings  in  the  case  alluded 
to  above  seems  to  have  perceived  the  difficulty  of  stating  that 
any  part  of  a  church  is  the  freehold  of  a  layman  ;  he  there- 
fore describes  the  chancel  as  "  adjoining  to  the  church."     The 
Bishop  of  London,  who  as  ordinary,  was  a  defendant,  though 
he  interfered  not  as  to  the  right  of  burying,  properly  con- 
tended that  **  he  had  a  right  to  see  the  chancel  kept  in  repair 
for  the  celebration  of  divine  service."     Now  it  does  sound 
odd  to  say  that  the  service  of  the  church  is  to  be  celebrated  in 
a  place  adjoining ;  —  yet  such  is  the  absurdity  to  which  the 
proposition,  that  the  chancel  may  be  the  property  of  a  lay- 
man, seems  inevitably  to  lead.     In  a  case  in  which  a  lay  im- 
propriator forcibly  entered  his  chancel  by  breaking  through 
the  roof,  and  pulled  down  two  pews  and  erected  others,  Sir 

>  Wood's  Inst.  31.  3  Inst.  407.  Co.  LiU.  300  b.  Doderidge  in  his  Complete 
Ptnon,  describing  a  parochial  church,  says,  "  it  is  commonly  called  by  the  name 
of  ReetorU,  which  is  into  two  soils  divided,  being  either  a  parsonage  or  a  vicarage." 
p.  6. 

*  Coossmaker  v.  the  Bishop  of  London,  2  Wood's  Tithe  Causes,  359.  See,  too, 
Gregory  ▼.  Luttiell,  ibid,  114. 

'  For  the  origin  of  burying  in  churches  and  churchyards,  see  Bingham,  Orig. 
Ecd.  zxiii.  4.  Kennett*s  Par.  Ant.  592.  "  The  profit  of  the  ground  to  the  priests 
and  monks,  and  their  arts  of  turning  graves  into  shrines,  and  receiving  a  present  for 
•very  visit  encouraged  them  to  make  thus  bold  with  the  house  of  God." 

Qy  2 
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John  NichoU  considered  the  chancel  as  a  part  of  '*  the  sacred 
edifice/'  and  as  under  the  -  protection  of  the  ecclesiastical 
laws ;  he  coodemned  the  impropriator  in  costs,  and  admo^ 
nished  him  to  pull  down  the  pews  he  had  erected,  and  to  re- 
store the  chancel  to  its  former  state.^  Doubtless  the  loose 
notions  which  are  prevalent  on  this  subject  encouraged  this 
impropriator  to  proceed  in  so  illegal  a  course.  When  the 
minister  and  churchwardens  refused  him  admittance  into  the 
church  by  the  usual  entrance,  he  then  thought  himself  justi- 
fied in  treating  the  chancel  as  if  it  had  been  his  own  bam, 
and  unjustly  withheld  from  him.  Mr.  Justice  Holroyd  has 
said  that  the  rector  has  the  freehold  in  the  chancel,  in  the 
same  manner  as  he  has  in  the  church  and  churchyard.^  Now 
has  it  ever  been  contended  that  a  vicar-parson  does  not  ac- 
quire the  fi*eehold  in  the  body  of  the  church  and  churchyard 
by  his  induction  ?  '  The  author  of  the  Clergyman's  Law, 
though  he  falls  in  with  the  common  notion  that  the  duty  of 
repairing  the  chancel,  and  the  freehold  go  together,  yet  he 
asserts  the  right  of  the  vicar  to  the  freehold  of  the  remainder 
of  the  church.  '^  I  conceive  that  (although  the  freehold  and 
soil  of  the  chancel  may  be  in  the  appropriator  or  impropriator, 
especially  when  they  repair  the  same)  the  freehold  and  s(mI  of 
the  body  of  the  church  is  in  the  vicar,  as  part  of  his  glebe, 
for  thereof  he  takes  possession  at  bis  induction,  by  which  he 
is  seised  of  all  the  profits  of  his  vicarage ;  which  way  of 
taking  possession  would  be  very  strange,  if  the  church  itself 
was  not  a  part  6f  that  to  which  he  hath  a  right  by  institution, 
and  of  which  he  is  seised  by  his  induction."*  We  have 
anxiously  endeavoured  to  direct  attention  to  the  circum- 
stances under  which  the  incumbent  of  a  parochial  church  was 
at  first  held  to  acquire  the  freehold  of  it ;  **  seeing  he  la- 

>  Jarrett  v.  Steele,  3  PhU.  167. 

«  1  Barn.  &  A.  507.  in  Cliffoni  v.  Wicks. 

•  See  Runcorn  v.  Doe.  dem.  Cooper  (in  error),  5  Barn.  &  C.  696.  It  is  dear 
that  in  this  case  the  Court  of  K.  B.  considered  the  freehold  of  the  churchyard  in  the 
vicar.  See  Chief  Baron  Aleiander's  doubu  as  to  the  freehold  of  a  chapel  built  with- 
in the  parish  of  a  vicar. — ^Jones  v.  Ellis,  2  Younge  &  J,  273. 

*  Clergyman's  Law,  ch.xzziz.  p.  391.  See  Comyn  s  Dig.  tit.  •*  Ecclesiastical 
Persons"  (C.  14.  a.)  "  The  interest  of  the  vicar."  See  also  Bellamy's  case,  1  Roll. 
Rep.  255.  as  to  an  action  by  a  vicar  against  the  rector  for  cutting  down  trees  in 
churchyard.    Hughes's  Parson's  Law,  ch.  «iiii.  p.  169, 170.  Y.  B.  4  Ed.  HI,  8  a. 


Pew$  in  Chancel.  586 

booreth  in  vain,  that  seeketh  to  apprehend  the  knowledge  of 
the  derivative  which  is  ignorant  of  the  original."  Without 
donbt  he  was  invested  with  the  freehold  of  the  site  and  fabrc 
of  the  whole  church,  not  for  his  private  gain ;  on  the  contrary, 
the  excellent  end  which  the  law  had,  was,  that  he  should 
possess  the  sacred  edifice  as  a  trust,  and  ever  watch  over  and 
preserve  it  fnr  the  purpose  for  which  it  was  given  and  con- 
secrated, —  for  the  performance  of  holy  worship,  for  the  con- 
tinual edification  of  the  parishioners.  We  maintain  that 
appropriators  by  allowing  a  vicar  to  be  inducted,  and  the 
legislature  by  its  enactments  have,  in  fact,  declared  as  the 
reason  of  the  thing  demanded,  that  this  trust  is  now  vested 
in  the  vicar  as  fully  representing  in  this  particular,  the  origi- 
nal incumbent,  and  as  alone  capable  of  satisfying  the  original 
institution. 

We  must,  however,  in  candour  confess  that  we  believe  the 
general  understanding  of  the  profession  to  be  against  our 
conclusion,  and  that  we  are  aware  there  are  many  dicta  and 
some  decisions  (not  indeed  directly  involving  the  point)  which 
favour  the  opinion  that  the  freehold  of  the  chancel  is  vested 
in  the  impropriator ;  but  we  have  sought  in  vain  for  some 
principle  to  satisfy  us  that  this  opinion  is  correct.  And  we 
remember  the  emphatic  caution  of  Lord  Chancellor  Eldon, 
that  though  practice  is  strotig — though  general  understanding, 
and  the  dicta  of  judges,  and  what  they  have  taken  for  granted 
in  decisions  not  upon  the  point,  are  of  great  weight,  as  testi- 
mony of  what  the  law  is ;  yet,  nevertheless,  the  law  may  not 
be  as  that  practice,  or  that  understanding,  or  those  dicta  would 
primd  facie  import  it  to  be.* 

We  must  now  consider  the  second  reason,  which  is  indeed 
chiefly  relied  upon,  why  the  appropriation  of  seats  in  the 
chancel  is  held  not  to  be  within  the  jurisdiction  of  the  ordi- 
nary : — viz.  because  it  is  repaired  by  the  rector. 

It  is  perfectly  clear  that  by-the  law  of  England  the  parish- 
ioners have  always  been  charged  with  the  maintenance  of  the 
body  of  the  church,  and  the  rector  with  that  of  the  chancel. 
The  canon  law,  the  common  law  of  the  church,  imposes  the 
whole  burden  upon  the  incumbent;  but  this  was  never  acknow- 

1  1  Bligh.  455.    Case  of  the  Queensbcrry  leases. 
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ledged  in  England.^  We  can  trace  this  peculiar  custom  from 
a  very  early  period.*  Sir  Simon  Degge  observes,  **  herein  the 
common  law  and  custom  of  England  is  kinder  to  the  c^rgy 
than  in  other  countries  where  the  whole  charge  lies  upon  the 
rector."* 

This  fact  being  established  beyond  controversy,  we  may 
now  enquire  the  reason  of  this  distribution  of  the  onus.  The 
chancel  could  not  be  assigned  to  the  care  of  the  incumbent 
because  he  had  the  freehold  therein,  for  he  had  also  the  free- 
hold in  the  body  of  the  church.  It  could  not  be,  because  the 
rector  had  any  peculiar  property  or  privilege  in  the  chancel, 
for  the  whole  church  was  dedicated  to  the  service  of  God. 
The  ground  of  the  distribution  was  doubtless  this ;  —  the 
parishioners  were  charged  in  respect  of  their  property,  the 
rector  in  respect  of  his.*  It  was  necessary  that  the  sustenta- 
tion  of  the  sacred  fabric  should  be  permanently  provided  for; 
hence  the  law  made  all  the  lands  in  a  parish  liable.  It  is 
plain  that  is  the  principle ;  for  if  the  rector  or  impropriator  has 
lands  in  the  parish  not  glebe,  he  must  contribute  to  the 
repair  of  the  body  of  the  church  in  respect  of  such  lands.^ 
We  find,  too,  on  the  endowment  of  some  vicarages  that  the 
expence  of  sustaining  the  chancel  was  apportioned  between 
the  parson  impersonee  and  the  vicar-parson.  Thus  Arch- 
bishop Winchelsea  enjoined  that  the  chancel  should  be  re- 
paired by  the  rectors  and  vicars ;  to  which  the  learned  canonist 
Lyndwood  ^  subjoins,  '*  potes  hoc  intelligere,  ut  scilicet,  ubi 
sunt  rector  et  yicarius  in  e&dem  ecclesiSl,  qu6d  sumpsus,  de 
% 

1  2  Inst.  653.  Carth.  360.  1  Salk.  164,  165.  12  Mod.  83.  Dean  Prideanx 
(on  Churchwardens,  26,  27)  quoting  from  the  laws  of  Canute,  ohaerres,  that  it  is 
plain  the  law  was  the  same  even  then. 

*  See  the  constitutions  of  Cardinal  Othobon,  and  Archhishop  Winchelsea,  in 
1268  and  1305,  and  the  comments  of  J.  de  Athon  and  I«yndwood  thereon.  Gibs. 
Codex.  198.  See  also  "  Ordinatio  Vicarie  de  Chesterton,"  A.  D.  1403.  Ken. 
Par.  Ant  543. 

*  Parson's  Counsellor,  163. 

4  Jeffrey's  case,  5  Rep.  66  b.    And  Walwyn  ▼.  Awbeny,  2  Mod.  254. 
«  Serjeant  Davie's  case,  2  Rolle's  Rep.  211. 

*  Lyndwood  was  Dean  of  the  arches  in  the  reign  of  Henry  VI.    **  His  very 
learned  commentary  on  the  legatine  and  provincial  constitutions  is  of  high  authority 
in  the  Ecclesiastical  Courts  of  this  country."    Per  Sir  John  NichoU,  3  Phill.  279. 
'*  John  of  Athon  and  Lyndwood,  the  ancientest  and  best  of  our  English  canonists."  . 
Prideauz,  53. 
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quibus  hie  loquitur^  fiant  communiter  inter  eos,  saliem  secun- 
dUm  quantitatem  beneficii  unius  et  alterius.  Quod  verum  in- 
telligasy  ubi  non  est  ordinatio  certa,  ad  quern  spectabit  re- 
paratio  talis,  vel  ministratio  hujusmodi  sumptuum."  Again, 
**  Ubi  plures  in  eadem  ecclesiSi  sunt  beneficiati,  singuli  tenen- 
tur,  secundum  quod  percipiunt  de  proventibus  ecclesiae, 
conferre  ad  hujusmodi  reparationem."  In  some  cases  it  ap- 
pears that  the  whole  burden  was  thrown  upon  the  vicar.^ 
It  is  true  that  in  general  the  appropriatoi-s  dealt  out  too  mean 
a  portion  of  the  possessions  of  the  church  to  the  vicar  to 
call  upon  him  to  contribute  to  the  repairs  ;  but  the  foregoing' 
extracts  shew  clearly  what  the  learned  commentators  thought 
was  the  true  foundatioa  of  the  charge.  '^  And  although  one 
of  them  (parson  and  vicar)  only  repairs  the  chancel,  and  the 
other  be  exempt,  yet  in  that  either  of  them  doth  it,  both  are 
discharged  all  rates  to  the  church,  because  the  repair  of  the 
chancel  equally  lies  upon  whole  tithes  and  glebes  that  are 
parted  between  them ;  and  that  one  of  them  doth  it  and 
the  other  is  discharged,  is  wholly  by  composition  between 
themselves.  But  if  no  such  composition  appears  for  the  lay- 
ing of  it  on  the  vicar,  of  common  right  it  belongs  to  the  parson 
to  do  it,  the  vicar  being  looked  on  only  as  his  stipendiary 
to  serve  the  cure,  and  the  portion  which  he  hath  of  the  re- 
venues of  the  church  no  other  than  as  his  wages  in  order 
thereto.  But  if  the  glebes  be  out  of  the  parish  (as  some- 
times they  are),  their  being  glebes  cannot  in  this  case  exempt 
them  from  being  charged  to  the  repair  of  the  church  in  that 
parish  where  they  lie.  For  in  that  parish  no  repairs  of  the 
chancel  lie  upon  them,  and  therefore  they  are  there  on  the 
same  foot,  as  to  this  matter,  with  the  other  lands  of  the  parish, 
and  consequently  must  be  charged  equally  with  them  to  all 
the  burdens  of  it" « 

We  trust  we  shall  not  be  accused  of  presumption  if  we  now 
venture  to  say  that  we  cannot  highly  respect  the  scattered 
dkta  in  our  books  on  this  subject.  Their  result  may  be  soon 
stated.  The  rector  repairs  the  chancel  because  he  has  the 
freehold,  and  because  he  repairs,  he  has  the  appropriation  of 

>  Ken.  Par.  Ant.  443. 

*  Prideaux,  directions  to  Churchwardens,  50. — quoting  Lyndwood. 
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the  seats.  We  have  already  shewn  that  the  freehold  and  the 
repairs  have  no  connexion  ;  we  shall  now  dedare  the  union 
between  the  repairs  and  the  seats  null  and  void.  It  would 
be  sufBcient  to  say,  when  the  burden  was  imposed  on  the 
rector  he  did  not  and  could  not  bargain  for  the  use  of  the 
chancel :  be  took  the  endowment  subject  to  the  charge  the 
law  attached  to  it :  and  the  law  says,  ^*  qui  emolumentum  per- 
cipit,  debet  sentire  et  onus." 

But  further,  is  it  not  certain  that  at  the  time  the  duty  of  re- 
pairing was  imposed*  that  except  the  patron  parishioners  wane 
'Very  seldom,  if  ever,  allowed  to  sit  in  the  chancel,  and  therefore 
that  the  right  of  disposing  of  seats  can  scarcely  be  ascribed 
to  that  duty  ?  Chancel  in  fact  signifies  an  inclosed  or  sepa- 
rated place ;  and  before  the  Reformation  nearly  the  whole  of 
it  seems  to  have  been  required  for  the  due  performance  of  the 
offices  of  the  church.  **  The  hours  of  breviary  were  to  be 
sung  or  said  not  by  the  vicar  alone,  but  with  the  consent  and 
assistance  of  all  the  clergymen  belonging  to  the  church.  In 
many  chancels  are  to  be  seen  the  ancient  seats  or  stalls  used 
by  the  vicar  and  his  brethren  in  performing  those  religious 
offices."  ^  So,  in  the  canon  law  we  find,  ''  ut  laici  secus 
altare,  quando  sacra  mysteria  celebrantur,  stare  vel  sedere 
inter  clericos  non  prsasumant :  sed  pars  ilia,  quse  cancellis  ah 
altari  dividitur,  tantum  psallentibus  pateat  clericis.  Ad  oran- 
dum  vero  et  communicandum,  laicis  et  foeminis  (sicut  mos 
est)  pateant  sancta  sanctorum."^  And  in  the  excellent  glos- 
sary of  Bishop  Kennett,  voce  Patronus,  we  find  a  similar 
injunction  from  an  episcopal  constitution,  ^'  ne  laici  stent  vel 
sedeant  inter  clericos  in  cancello  dum  divina  ibidem  cele- 
brantur ;"  with  an  exception  however  in  favour  of  the  patron, 
'' hoc  solum  patronis  permittitur."'    This  very  constitution, 

>  1  Burn,  363.  who  quotes  Johns.  243.  In  the  AfchsologU,  Td.  xi.  p.  ai7— 
396.,  and  vol.  zii.  p.  101.  there  is  a  most  elaborate  discussion  respecting  the  stone 
seats  which  are  found  on  the  sooth  side  of  many  chancels.  One  writer  contaoda 
that  they  were  intended  for  the  officiating  priests,  while  Mr.  Denae  m^iMifw  tbey 
were  for  the  use  of  the  impropriators  or  patron.    See  Noy»  133. 

*  Gibs.  Codex.  199.  See  1  Mod.  261.  2  Mod.  258.  Aithsol.  vol.  xi.  p.  388, 389. 

'  See  many  episcocal  constitutions  to  the  same  efibct.  Archsol.  vol.  xi.  p.  389. 
note.  Constit.  W.  de  Cantelupe,  Wigom.  Epi.  A.  1239.  Nee  laid  stent  in  can- 
cellis dum  celebrantur  divina,  salva  taroen  reverentia  patioBorum  et  sublimiini  per- 
sonarum. 
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it  may  be  observed,  shews  that  the  use  of  the  chancel,  when 
the  whole  was  required  for  the  due  celebration  of  the  rites  of 
the  church,  was  subject  to  the  jurisdiction  of  the  bishop  :^  if 
then  the  rulers  of  the  church  have  so  ordered  the  divine  ser- 
vices that  the  whole  is  not  now  required,  it  is  sufficiently  ob- 
vious to  whom  the  disposition  of  the  part  not  required  should 
appertain.  The  proj>ositioQ  that  because  the  rector  main- 
tains the  chancel,  he  may,  therefore,  dispose  of  the  seats, 
may  now  be  safely  dismissed.  Suffice  it  to  say,  that  long  be- 
fore there  were  seats  to  dispose  of,  he  was  obliged  to  repair. 
And  we  have  seen  that  it  is  too  much  to  contend,  because 
the  law  invested  the  incumbent  with  the  freehold  of  the 
chancel,  in  order  that  he  might  protect  it  with  the  rest  of  the 
consecrated  fabric,  that,  therefore,  he  may  treat  it  as  his  pe- 
culiar, and  oust  the  ordinary  of  his  jurisdiction. 

When  the  law  of  England  decided  that  the  property  of  a 
rector  should  bear  a  proportion  of  the  burden  of  repairing  a 
church,  that  part  of  it  called  the  ehancel,  was  probably  as- 
lygned  to  him,  because  nearly  the  whole  of  it  was  required  by 
him  and  his  associates  for  the  due  celebration  of  divine  ser- 
vice. From  this  use  of  the  ehancel  or  from  the  incumbent's 
duty  to  repair  it,  or  from  both  these  drcumstancea  together, 
the  notion  that  he  has  an  especial  interest  in  it  probably 
sprung.  In  Dame  Wyche's  case,^  in  which  a  parson  unsuc- 
cessfully claimed  as  oblations  a  coat-armour,  pennons,  and  a 
sword  deposited  in  a  chapel  where  Sir  Hu^  Wyche  was  bu- 
ried. Judge  Yelverton  said,  ''  I  have  a  place  to  sit  in  the 
chancel,  and  have  there  my  carpet  and  livery  and  cushion, 
doit  le  parson  aver  ceux  p'c'q'ils  sont  en  la  chancel  ?  Jeo 
die  q'  non." 

.  We  may  conclude  these  observations  by  noticing  a  case,' 
7  Jac.  B.  R.  in  which  it  was  resolved,  **  that  of  common  right 
the  parson  impropriate,  and  consequently  his  tenant,  ought  to 
have  the  chief  seat  in  the  chancel,  because  he  ought  to  re- 
pair it.    But  by  prescription  another  parishumer  may  have  it.*^ 

I  The  ordinary  may  order  momiog  and  evening  prayei  to  be  said  in  the  chancel. 
Johns.  245. 

*  9  Ed.  4. 14  a.  ^  Sir  W.  HaU  v.  Ellis,  Noy,  133. 
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ART.  VU.— THE  LAW  RELATING  TO  FENCES. 

There  are  to  be  found  lying  scattered  over  onr  reports  and 
law-treatises,  varioas  cases  and  observations  on  the  subject  of 
fences,  that  have  not,  as  we  believe,  been  hitherto  collected 
into  one  view.  It  is  our  intention  to  bring  several  of  these 
together  in  the  present  article,  in  order  to  present  the  country 
practitioner  with  a  general  outline  of  this,  to  him,  important 
branch  of  the  law,  and  point  out  to  what  sources  he  may  most 
advantageously  resort  for  more  detailed  information  on  the 
subject.  • 

It  must  be  recollected,  that  not  only  is  it  the  duty  of  every 
man  not  to  trespass  himself  upon  the  land  of  another,  but  he 
is  bound  to  prevent  his  catttle  also  from  straying  there — and 
this  equally,  whether  it  is  inclosed  or  not ;  so  that,  though 
two  contiguous  closes  are  separated  by  no  actual  fence  or  par- 
tition, but  by  that  ideal  invisible  one  existing  only  in  the 
contemplation  of  law,^  yet  if  cattle  are  suffered  to  escape  out 
of  either  close  into  the  other,  they  may  be  distrained,  or  an 
action  of  trespass  will  lie  for  such  escape.^  Thus,  if  J.  S.  has 
a  piece  of  uninclosed  land  adjoining  a  common,  and  a  com- 
moner suffers  his  beasts  to  wander  from  the  common  into  the 
land  of  J.  S.,  trespass  lies.'  So  too,  where  one  being  seized 
of  two  hundred  acres  of  common  moor,  enfeoffed  another  of 
fifty  of  them  :  and  into  these  fifty  acres  the  feoffee  put  his 
beasts,  which,  for  want  of  inclosure,  strayed  into  the  residue 
of  the  moor,  and  were  there  distrained  damage-feasant :  it 
was  held  to  be  a  good  distress,  '*  for  the  purchaser  is  holdeu 
by  law  to  enclose  or  guard  his  beasts  within  the  fifty  acres, 
and  so  it  seems  ought  the  lord  of  the  residue  to  do  as  to  bis 
beasts:  and  so  it  was  adjudged  this  term."^  And  the  latter 
part  of  this  position,  though  somewhat  extrajudicial,  ought, 
however,  to  exclude  a  question  that  has  been  sometimes  agi- 

1  3  BL  Com.  210.    2  Selwyn  N.  P.  7th  Ed.  1314. 

*  Whiteman  ▼.  King,  2  H.B.  4. 

*  Bro.  Trespass,  pi.  345.  2  Roll.  Abr.  565.  Common  pur  cause  de  vicinage  will 
sometimes  fonn  an  excuse  for  such  trespass.    See  Plea,  3  Chitty  on  PI.  1113. 

*  Dyer.  372.  h.  and  see  Churchill  y.  Evans,  1  Taunt.  529. 
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tated,  whether  feoffor  or  feoffee  is  in  such  cases  the  party 
bound  to  enclose  ;^  for  it  is  manifestly  incumbent  on  each  to 
prevent  his  beasts  from  straying  into  the  other's  lands^  and 
neither,  consequently,  can  be  bound  to  put  up  and  maintain  a 
fenceybr  the  benefit  of  the  other,  unless  by  the  eiLpress  terms 
of  the  conveyance.* 

Suppose  then  A  and  B  to  be  the  respective  owners  of  two 
adjoining  closes,  and  A  to  be  desirous  of  making  a  hedge  to 
keep  his  cattle  within  the  limits  of  his  own  land.  The  way  of 
doing  this,  or  (which,  for  our  purpose,  is  the  important  con- 
sideration) the  way  in  which  the  law  considers  it  to  be  usuaUy 
done,  is  for  A  to  dig  a  ditch  along  the  very  extremity  of  his 
own  close  taking  care  in  so  doing  not  to  trespass  upon  his 
neighbour's,  and  of  course  throwing  up  the  soil  dug  put,  upon 
bis  own  land,  in  the  form  of  a  bank  afterwards  planted.' 
Hence  arises  the  first  presumption  as  to  the  ownership  of 
hedges,  namely,  that  on  whose  side  of  the  ditch  the  hedge  is, 
to  him  belong  both  it  and  the  ditch.  ^ 

It  seems  to  be  an  opinion,  not  uncommon  in  some  parts  of 
the  country,  that  the  owner  of  a  fence  consisting  of  a  bank 
and  ditch,  is  entitled  to  widen  his  ditch,  by  cutting  the  outer 
edge,  if  the  area  of  the  ditch,  and  base  of  the  bank  together, 
do  not  measure  the  width  of  eight  feet,  i.  e.  four  feet  for  the 
base  of  the  bank,  and  four  for  the  ditch.  That  this  is  a  mis- 
taken opinion  is  obvious ;  since,  as  a  general  rule,  we  have 
seen  that  his  land  cannot  extend  beyond  the  ancient  external 
limit  of  the  ditch,  so  that  if  he  goes  further,  he  must  cut  into 
his  neighbour's  soil.^ 

If  there  are  two  ditches,  one  on  each  side  an  ancient  hedge, 
then  the  property  in  the  hedge  must  be  ascertained  from  the 
exercise  of  acts  of  ownership  upon  or  about  it  ;^  such  as  fell- 
ing the  timber,  taking  the  loppings,  scouring  the  ditches,  or 
making  repairs. 

Making  the  repairs  is  often  a  duty  incumbent  on  the  owner 
of  the  hedge.     It  arises,  however,  in  various  ways.     Some- 

■  In  Doyle  v.  Drake,  Moore  776.  the  court  was  divided  whether  vendor  or  pur- 
chaser should  make  the  iucloture. 

»  Boyle  V.  Tamlyn,  6  B.  &  C*  329.         »  Vowles  v.  Miller,  3  Taunt.  137. 
«  Selwyn,  N.  P.  7th  Ed.  1316.    Woodfall,  Landlord  and  Tenant,  643. 
»  Vowles  Y.  MiUcT,  3  Taunt.  137.  •  Selwyn,  N.  P.  7th  Ed.  1316. 
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times,  oat  of  a  legislative  enactment,  as  in  tbe  case  of  an 
award  to  that  effect,  by  the  commissioners  under  an  indoenre 
act;  ^  at  others,  out  of  a  specific  agreement  between  the  ownen 
of  adjoining  closes,  whereby  the  one  agrees  or  covenants  with 
the  other  to  repair  the  fences  dividing  their  respective  lands. 
With  respect,  however,  to  such  a  covenant  or  agreement, 
which  is  said  to  be  in  the  nature  of  a  grant  of  a  distinct  ease- 
m^it,  affecting  the  land  of  the  grantor,^  it  will  be  right  to  ob- 
serve, that  it  seems  upon  principle,  incapable  of  being  the 
subject  of  such  an  arbitrary  and  technical  presumption  as 
that  whereon  grants  of  easements  are  often  founded  ;  that  is» 
on  adverse  possession  or  the  mere  enjoyment  of  soch  ease- 
ments for  a  period  of  twenty  years.'  For  this  very  artifidal 
presumption  is  built  upon  the  acquiescence  of  the  owner  of 
the  land,  in  acts  done  thereon  for  a  definite  period,  hostile  to 
his  interests,  and  which  he  might,  and,  as  the  law  concaves, 
would,  have  prevented,  unless  there  had  been  a  grant  of  tbe 
easement  in  question  :*  but  the  act  of  repairing  is  quite  con* 
ustent  with  the  absence  of  any  grant  to  or  covenant  with  the 
opposite  party,  is  favourable  instead  of  adverse  to  the  inte- 
rests of  that  party,  and  to  be  explained  by  the  obligatioD 
which  the  repairer  is  under  to  confine  his  cattle  within  his 
own  grounds.^  But  a  series  of  repairs,  though  not  extending 
to  time  immemorial,  is  yet  evidence  of  a  grant  or  agreement  to 
repair,  to  go  to  a  jury ;  and  it  will  be  their  business,  as  it 
seems,  therefrom  to  infer  dt  not  a  grant  according  to  the  ordi- 
nary course  of  natural  presumptions.^ 

'  It  would  exceed  our  detiga  to  go  into  the  provisions  of  the  Geaefal  Inckntre 
Act,  41  Geo.  3.  c.  109.  with  respect  to  fences  ;  and  we  must,  accordinglj,  refer 
our  readers  to  the  9th,  24th,  26th,  26th,  27th,  and  28th  sections  of  that  act ;  and 
see  ElKs  ▼.  Amison,  1  B.  &  C.  70.  and  S.  C.  2  D.  Ac  R.  161.  With  respect  to 
highway  acts,  it  need  scarcely  be  noticed,  that  the  owseis  of  the  indoaoics  am 
bound  to  repair  the  fences  on  each  side,  unless  otherwise  provided  by  the  Ad. 
2  T.  R.  282.  Indeed,  it  has  been  held,  that  if  trustees  under  a  road-act  turn  a 
road  through  an  inclosure,  and  make  the  fences  at  their  own  ezpence,  and  repair 
thera  for  several  years,  they  cannot  be  compdled  to  omtiniie  such  repairs,  witfaeat  a 
special  provision  to  that  e6ect.    Ibid. 

*  Per  Bailey  J.  6  B.  &  C.339.  •  Sm Boyle  v.  Tamlyn,  6  B  flc  C.329. 
<  In  Staikie  on  Evidence,  page  1214,  the  nature  of  ( 

ably  discusied. 

»  See  5  B.  &  A. 237.  and  3  Bingh.  115. 

•  Boyle  V.  Tamlyn,  6  B.  &  C.  329. 
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But  the  most  frequent  mode,  in  which  such  an  obligation 
to  repair  is  cast  upon  the  owner  of  an  adjoining  close,  is  by 
prescription,  when  (to  use  the  language  of  pleading)  '^  he  and 
all  those  whose  estate  he  hath  in  the  close,  from  time  whereof 
the  memory  pf  man  is  not  to  the  contrary,  have  made  and  re-» 
paired,  and  have  been  accustomed  to  make  and  repair,  the 
hedges  and  fences  between"  the  two  closes. 

In  whatever  way  a  title  to  have  fences  kept  up  by  another  ' 

is  acquired,  it  invests  the  person  possessing  it  with  a  right  of 

action  against  the  other  party,  if  he  sustains  any  damage  from 

their  being  out  of  repair :  as  where  his  cattle  escape  through 

the  fences  and  are  lost,  or  injured,  or  trespass  on  the  lands  of 

third  persons,  and  he  is  damnified  in  consequence.^    And  it  is 

immaterial  whether  the  damage  arising  from  the  ruinous  or 

defective  state  of  the  fences,  accrue  to  the  proper  cattle  of  the 

owner  of  the  field,  or  to  the  cattle  of  others  received  into  the 

field  by  him.    As,  where  the  bailee  of  a  horse  turned  it  out 

into  his  pasture-field,  which  was  separated  from  a  field  of 

J,  S.  by  a  fence  which  J.  S.  was  bound  to  repair,  and  the 

horse,  owing  to  a  disrepair  of  the  fence,  fell  from  one  field 

into  the  other,  and  was  killed ;  it  was  held  that  the  bailee 

(who,  from  the  particular  circumstances  of  the  case,  was 

liable  over  to  the  bailor  on  account  of  negligence)  might 

maintain  an  action  against  J.  S.  and  recover  the  value  of  the 

horse.'    And  if  cattle  escape  through  defect  of  fences  into 

the  land  of  one  bound  to  repair,  as  against  the  owner  of  the 

cattle,  and  are  distrained  damage*feasant,the  ownerof  thecattle 

may  bring  an  action  of  replevin  against  the  tenant  of  the  land, 

and  plead  in  bar  to  an  avowry  of  distress  damage-feasant,  that 

it  was  the  tenant's  duty  to  repair;'   or  if  the  tenant  of  the 

land  bring  an  action  of  trespass  quare  clausumfregit  against 

the  owner  of  the  cattle,  either  for  the  trespass  of  the  cattle,^ 

or  the  entry  of  the  owner  to  drive  them  back,^  he  may  plead  the 

same  plea  by  way  of  justification  :  **  but  if  the  tenant  gives  the 

owner  of  the  cattle  notice  that  they  are  upon  his  land,  and  the 

*  1  Ventr.  265.    Com.  Dig.    Ctse  for  Negligence,  A.  3.    Boyle  ▼.  Tunlyn, 
6  B.  &  C.  329.    Vioer  Abr.  tit.  Fences. 

*  Booth  V.  Wilion.  1  B.  «c  A.  69.  *  Doveston  v.  Payne,  2  H.  Bl.  527. 
«  2  RoU.  Abr.  536.  pL  3.    Com.  Dig.  Pleader,  3  M.  29. 

»  2  Roll.  Abr.  565.  pi.  4.    Com.  Dig.  Trespast. 
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owner  of  the  cattle  suffers  them  to  continae  there  afler  such 
notice,  they  are  then  trespassers,  and  may  be  distrained  for  the 
damage  done  after  the  notice,  or  an  action  of  trespass  may  be 
brought  against  the  owner  of  the  cattle  for  such  damage  ;  and 
the  tenant  may  state  that  fact  in  his  replication  by  way  of  new 
assignment  to  a  plea  of  escape  through  the  insufficiency  of 
fences,  in  case  he  brings  trespass  for  the  damage  done  by  the 
cattle  after  notice ;  or  he  may  reply  such  fact  to  a  similar  plea 
in  bar,  in  case  he  distrains  for  such  damage,  and  the  owner  of 
the  cattle  brings  replevin  against  him/'^ 

With  the  single  exception,  probably,  of  the  case  where  a 
fence  runs  along  the  side  of  a  highway,  the  duty  of  repair, 
where  it  exists  at  all,  is  not  general  as  against  the  public  at 
large,  but  particular,  as  against  the  proprietor  of  the  adjacent 
close,  or  peraons  having  an  interest  therein.  To  take  advan- 
tage, therefore,  either  as  plaintiff  or  defendant,  of  the  duty  of 
the  opposite  party  to  repair,  the  owner  of  the  cattle  must 
shew  an  interest  in  the  close  adjoining,  or  a  right  to  put  his 
cattle  there,^  or  if  the  place  out  of  which  they  escape  be 
a  way,  he  must  shew  that  he  was  lawfully  using  the  way,  for 
the  property  therein  is  in  the  owner  of  the  soil,  subject  to  an 
easement  for  the  benefit  of  the  public. '  If  the  cattle  of  one 
man  escape  into  the  land  of  another,  it  is  no  excuse  that  the 
fences  were  out  of  repair,  if  they  were  trespassers  in  the  place 
from  whence  they  came.*  Hence,  if  there  be  three  closes  suc- 
cessively contiguous,  and  belonging  respectively  to  A,  B,  & 
C,  and  A  is  bound  to  repair  against  B,  but  B  is  not  bound 
to  repair  against  C,  and  the  beasts  of  C  escape  through  the 
fence  dividing  the  closes  of  B  &  C,  and  afterwards  through 
the  fence  of  A  into  the  close  of  A,  it  is  clear  that  A  may 
distrain  or  bring  trespass  against  C,  for  C  is  without  ex- 
cuse for  his  cattle  being  in  the  close  of  B.  But  on  the  other 
hand,  if  B  were  also  bound  to  repair  against  C,  as  well  as  A 
against  B,  the  better  opinion  seems  to  be,  that  C  might  jus- 
tify, in  order  to  avoid  the  circuity  of  action  that  would  other- 
wise ensue,  for  if  A  could  maintain  an  action  against  C,  C 

*  2  Wm.  Saunden ,  285  n.  4.    Com.  Dig.  Pleader,  3  M.  29.  and  lee  2  Leon.  98. 
»  Fitz.  N.  B.  Hale's  Com.  299.  »  Doveston  ▼.  Payne.  2  H.  B.  527. 

«  Ibid.    Per  Heath  J.  and  see  3  Wils.  126. 
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would  also  be  competent  to  recover  over  againt  A.  There 
are  conflicting  authorities,  however,  on  this  point  In  Ba- 
con's Abr.  Trespass,  it  is  affirmed  that  A  may  recover  against 
C ;  while  the  contrary  is  asserted  by  Sir  M.  Hale  in  his 
Comm.  on  Fitz.  N.  B.  299. 

The  onus  of  repair  lies  upon  the  actual  occupier  of  the 
close,  and  not  on  the  owner  of  the  inheritance,  where  they  are 
distinct  persons  ;  consequently,  no  action  can  be  supported 
against  the  latter  by  one  who  is  damnified  by  the  non-repair, 
but  it  must  be  brought  against  the  tenant  in  actual  posses- 
sion.^ But  it  should  seem  that  though  the  tenant  is  primd 
facie  bound  to  repair,  yet  if  it  can  be  shewn  that  by  agree- 
ment between  him  and  the  landlord,  the  latter  has  engaged  to 
repair,  the  landlord  is  liable.*  It  is,  in  fact,  part  of  the  im- 
plied duty  of  every  tenant  to  repair  the  fences  belonging  to  his 
close,  and  he  may  take  proper  wood  for  that  purpose  without 
any  assignment ; '  and  the  landlord,  without  any  agreement 
for  the  tenant  to  repair,  may  maintain  an  action  against  him 
for  non-repair,  upon  the  ground  of  the  injury  done  to  the  in- 
heritance.^ It  was  held  formerly  that  where  cattle  escaped 
through  defect  of  fences  into  a  close,  the  lessee  of  which  was 
bound  to  repair  as  against  the  owner  of  the  cattle,  they  might 
be  distrained  by  the  landlord  for  rent  as  soon  as  they  were 
levant  and  couchant  there  ;^  but  *^  the  settled  distinction  seems 
now  to  be  that  where  a  stranger's  cattle  escape  into  another's 
land  by  breaking  the  fences  where  there  is  no  defect  in  them, 
or  if  the  tenant  of  the  land  where  the  distress  is  taken,  is  not 
bound  to  repair  the  fences,  though  there  is  a  defect  in  them, 
the  cattle  may  be  distrained  for  rent  immediately,  before  they 
are  levant  and  couchant ;  but  if  the  cattle  escape  through  the 
defect  of  fences  which  the  tenant  is  bound  to  repair,  they 
cannot  be  distrained  by  the  landlord  for  rent  though  they 
have  been  levant  and  couchant,  unless  the  owner  of  the  cattle, 
after  notice  that  they  are  in  the  land,  neglects  or  refuses  to 
drive  them  away,  for  the  landlord  shall  not  take  advantage  of 
his  own  wrong.     But  the  lord  or  grantee  of  a  rent-charge  who 

>  Cbeetham  v.  Hampson.  4  T.  R.  318.  >  2  H.  B.  349. 

s  Lutw.  1480.    Whitfield  t.  Weeden,  2  Chit.  Rep.  685. 
«  Cheetham  v.  Hampson,  4  T.  R.  318.    Per  Lord  Kenyon  ;  bat  qa  ?  in  the  case 
of  tenant  at  will.  •  3  Salk.  136. 
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have  nothing  to  do  with  the  fences,  may  in  Buch  case  distrain 
the  cattle  after  they  have  been  levant  and  couchant,  though 
no  notice  is  given  to  the  owner ;  because  their  being  no  de- 
fault in  them  as  there  is  in  a  landlord,  such  notice  is  not  ne- 


The  obligation  to  repair  is  often  extinguished  by  unity  of 
possession,  and  this  takes  place  where  adjoining  closes  which 
once  belonged  to  different  persons,  one  of  whom  was  bound  to 
repair  the  fences  between  them,  afterwards  become  the  property 
of  one  and  the  same  person.^  So,  if  A  is  possessed  of  a  close  and 
bound  to  inclose  against  B,  who  has  twenty  acres  adjoining, 
and  A  purchase  one  acre  contiguously  adjacent  to  the  close, 
A  shall  not  be  compelled  to  inclose.'  And  if  the  person,  so 
become  the  owner  of  the  entirety,  subsequently  part  with  one 
of  the  closes,  the  obligation  to  repair  will  not  revive,^  but  an 
express  stipulation  in  the  conveyance  might  of  course  have  the 
effect  of  binding  him,  by  way  of  agreement,  to  repair  as  before. 

The  ancient  writ  of  curia  claudenda  being  quite  obsolete, 
the  common  form  of  action  at  present  is  case  for  the  non- 
repair ;  and  it  is  sufficient  for  the  plaintiff  in  his  declaration 
to  allege  generally  that  the  defendant  by  reason  of  his  posses- 
sion is  bound  to  repair,  without  shewing  specifically  how  the 
obligation  arises.^  Trespass  or  case  may  be  brought  indis- 
criminately, where  A  is  bound  to  repair  against  B,  and  A's 
cattle  escape  through  the  fences  into  B's  close  —  trespass, 
because  it  is  the  plaintiff's  ground  and  not  the  defendant's ; 
cmd  case,  because  the  first  wrong  was  a  non-feazance  and 
neglect  to  repair,  and  that  omission  is  the  gist  of  the  action.^ 

Until  recently,  there  were  very  many  statutes  in  force  re- 
lative to  the  malicious  destruction  of  fences,  but  happily  for 
the  professional  enquirer,  by  the  7th  and  8th  Geo.  4.  c.  27.  all 
previous  statutes  upon  this  head  (with  one  or  two  minute  or 
local  exceptions)  were  repealed,  and  the  provisions  therein 
amended  and  consolidated  by  the  following  simple  enactment 
in  the  7th  and  8th  Geo.  4.  c.  30.  s.  23 : — "  If  any  person  shall 

>  2  Will.  Saund.  290.  n.  7.  2  Lutw.  1580.  Dyer,  317  ;  and  see  Jones  ▼.  Powell. 

5  B.  &  C.  647.  «  Boyle  v.  Tamlyn,  6  B.  &  C.  337. 

*  Fitz.  N.  B.  Hale's  Com.  299.  *  Boyle  v.  Tamlyn,  6  B.  &  C.  337. 

•  Rider  v.  Smith,  3  T.  R.  766.    Anonymous,  I  Ventr.  264.    Boyle  v.  Tamlyn. 

6  B.  &  C.  337.  •  1  &  2  Salk.  335. 
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unlawfully  and  maliciously  cut,  break,  throw  down,  or  in 
anywise  destroy  any  fence  of  any  description  whatsoever,  or 
any  wall,  stile,  or  gate,  or  any  part  thereof  respectively,  every 
such  offender  being  convicted  before  a  justice  of  the  peace, 
shall  for  the  first  offence  forfeit  and  pay,  over  and  above  the 
amount  of  the  injury  done,  such  sum  of  money  not  exceeding 
five  pounds,  as  to  the  justice  shall  seem  meet;  and  if  any 
person  so  convicted  shall  afterwards  be  guilty  of  any  of  the 
said  offences,  and  shall  be  convicted  thereof  in  like  manner, 
every  such  offender  shall  be  committed  to  the  common  goal  or 
house  of  correction,  there  to  be  kept  to  hard  labour  for  such 
term,  not  exceeding  twelve  calendar  months,  as  the  convicting 
justice  shall  think  fit ;  and  if  such  subsequent  conviction 
shall  take  place  before  two  justices,  they  may  further  order 
the  offender,  if  a  male,  to  be  ^ once  or  twice  publicly  or  pri- 
vately whipped,  after  the  expiration  of  four  days  from  the 
time  of  such  conviction." 

To  these  remarks  upon  the  subject  of  fences,  it  may  be 
useful  to  subjoin,  as  in  some  measure  connected  therewith,  a 
brief  notice  with  respect  to  those  narrow  strips  of  land  that 
are  frequently  found  lying  between  highways  and  the  adja- 
cent inclosures;  and  the  property  in  which  is  sometimes 
matter  of  dispute  between  the  owners  of  such  inclosures  and 
the  lord  of  the  manor. 

It  must  be  remembered  that  to  one  or  more  of  these  per- 
sons the  freehold  of  the  soil  of  the  highway,  together  with  all 
profits  above  and  under  ground,  must  always  belong,  except 
where  it  is  vested  by  an  act  of  parliament  in  the  road-trustees  ;^ 
and  that,  though  called  the  king's  highway,  he  has  nothing 
therein,  except  the  passage  over  it  for  himself  and  his  people  f 
insomuch,  indeed,  that  an  ejectment  will  lie  for  the  soil  of  a 
highway,  and  the  owner  may  recover  the  land  subject  to  the 
easement  of  passage  over  it  by  the  public'  It  was  formerly 
the  law,  and  so  it  is,  we  conceive,  at  the  present  day,  (though 
it  is  observable  that  Abbott,  C.  J.  uses  the  past  tense,)^  that  if 
a  public  road  was  impassable,  a  passenger  might  go  along  the 
land  by  the  side  of  it,  and  if  there  were  an  inclosure  on  the 


'  1  Eait,  69.  *  1  RoU.  Abr.  392.     1  Burr.  143.  *  Ibi4. 

«  StMl  r.  Pricket,  2  SUr.  N.  P.  469.    Doug.  720.    3  Bl.  Com.  36. 
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side  and  no  suflBcient  way  between  the  inclosure  and  the 
road,  he  might  break  the  fence  and  go  extra  viam  as  much  as 
was  necessary  to  avoid  the  bad  w^.*  It  being  then  conve- 
nient for  the  public  that  the  road  should  not  be  inclosed,  it 
came  to  be  the  law,  that  where  the  same  person  was  owner  of 
the  land  on  both  sides  and  inclosed  on  both  sides,  he  brought 
upon  himself  the  onus  of  repairing  the  whole  of  the  road. 
'*  If  he  enclosed  on  one  side  only,  the  other  being  left  open, 
be  was  bound  to  repair  to  the  middle  of  the  road  ;  and  where 
there  was  an  ancient  inclosure  on  one  side,  and  the  owner  of 
the  land  enclosed  on  the  other,  he  was  bound  to  repair  the 
whole,-  Hence  it  followed,  as  a  natural  consequence,  that 
when  a  person  enclosed  his  land  from  the  road,  he  did  not 
make  his  fence  close  to  the  road,  but  left  an  open  space  at  the 
side  of  the  road  to  be  used  by  the  public  when  occasion  re- 
quired. This  appeara  to  be  the  most  natural  and  satisfactory 
mode  of  explaining  the  frequency  of  wastes  left  at  the  sides 
of  roads."  *  Hence  the  primA  facie  presumption  that  strips 
of  land  lying  between  a  highway  and  the  adjacent  enclosure 
belong  to  the  owner  of  the  inclosure  —  a  presumption  not  ^ 
confined  to  the  case  where  the  owner  of  that  inclosure  is  a 
freeholder,  but  which  arises  equally  where  he  is  a  copyholder.^ 
And  although  it  has  not  been  directly  decided  tbat  this  pre- 
sumption is  applicable  to  the  case  where  the  owner  of  such 
inclosure  is  a  leaseholder,  yet  the  observations  of  Holroyd,  J. 
on  this  point  are  so  pertinent  and  weighty,  as  to  leave  little 
doubt  of  the  fact  of  its  being  so.  *'  It  is  very  improbable,"  says 
that  learned  judge,  **  that  when  a  lease  is  made  of  land  near  the 
high  road,  and  there  is  between  the  highway  and  the  land  in- 
closed, a  small  quantity  of  uninclosed  land  of  little  or  no  use 
to  the  lord  or  lessor,  that  he  should  separate  it  from  the  rest, 
or  reserve  to  himself  such  land." 

There  are  various  ways  in  which  this  presumption  may  be 
rebutted  :  by  proof  of  the  exercise  of  acts  of  ownership  on  the 
strips  in  question,^  or  possibly,  on  others  similarly  situated  in 
the  same  road — as  inclosure,  or  grant  by  the  lord  of  the  manor, 

>  3  Salk.  182.    Jon.  296,  7.  »  1  Sid.  464.    Com.  Dig.  Chemin,  A.  4. 

»  Sted  V.  Pricket.  2  Stark.  N .  P.  469.  *  Ibid.  7  Taunt,  39. 

«  Doe  dem.  Pring  v.  Pcawey.  7  B  &  C.  304. 
•  Steele  v.  Pricket,  2  Stark-  N.  P.  469. 
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felling  timber^  or  feeding  cattle  thereon,  or  taking  the  turf  or 
soil :  by  shewing  that  the  road  is  of  modern  date,  and  was 
carried  through  the  wastes  of  the  manor,  and  that  the  fence 
was  then  in  existence :  or  if  of  modem  date  and  carried  through 
an  inclosure,  by  shewing  that  such  inclosure  formed  no  part 
of  the  one  in  question :  and  if  the  strip  be  contiguous  to  or 
communicate  with  open  commons,  or  large  portions  of  land, 
the  presumption  is  either  done  away  or  considerably  nar- 
rowed.^ 

Such  is  the  presumption,  and  such  the  various  ways  in 
which  we  conceive  the  case,  to  bear  us  out  in  saying  it  may 
be  rebutted. 

In  analogy  to  this  rule  of  presumption,  the  General  In- 
cloBture  Act,  41  6. 3.  c.  109.  s.  11.  enacts  that,  the  grass  and 
herbage  arising  on  roads  made  under  the  act  **  shall  for  ever 
belong  to  and  be  the  sole  right  of  the  proprietors  of  the  lands 
and  grounds  which  shall  next  adjoin  the  said  roads  and  ways 
on  either  side  thereof,  as  far  as  the  crown  pf  the  road." 

From  what  has  already  been  said  in  the  former  part  of  this 
article,  it  seems  scarcely  necessary  to  be  here  remarked,  that 
if  a  stranger  depasture  his  cattle  on  the  grass  and  herbage 
last  mentioned,  or  on  the  strips  of  land  we  have  been  con- 
sidering, trespass  quare  clausum  fregit  may  be  maintained.^ 


ART.  VIII.— POOR  LAWS. 

1 .  A  Summary  of  the  Law  of  Settlement .     By  Sir  Gregory  A. 
Lewin. 

2.  A  Summary  of  the  Laws  for  the  Qovemment  and  Maintenance 
of  the  Poor.     By  Sir  G.  A.  Lewin. 

3.  A  Treatise  on  Parochial  Settlement.     By  Edw.  John  Gam- 
bier,  Barrister  at  Law. 

If  subjects  become  clear  and  well  understood  in  propor- 
tion to  the  number  of  treatises  written  about  them,  nothing 
can  have  been  rendered  more  distinct  and  intelligible  to  the 

«  Gtom  ▼.  W«t.  7  Taunt.  39.  *  Stevens  v.  WhiiUer,  1 1  Ewt.  61 . 
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whole  mass  of  the  community  than  the  poor  laws.  Without 
noticing  the  various  tracts  which  have  been  published  on  insu- 
lated parts  of  the  subject^  or  adverting  to  the  treatises  which 
were  in  vogue  towards  the  end  of  the  last  century,  there  are 
at  present  in  circulation,  besides  the  works  placed  at  the  head 
of  this  article,  new  editions  of  **  Bott  on  the  Laws  relating  to 
the  Poor ;"  *'  Nolan's  Treatise  of  the  Poor  Laws  ;"  and  above 
all,  because  in  the  greatest  circulation  of  all,  the  24th  edition 
of  the  fourth  volume  of  *'  Burn's  Justice  ;"  and  we  hear  threats 
of  other  publications  on  the  same  subject,  '^  in  the  press  and 
speedily  to  be  published."^  When  works  are  thus  unneces- 
sarily multiplied,  the  public,  because  they  have  not  leisure 
to  examine  each  one  of  such  a  multiplicity  of  publications, 
are  in  danger  either  of  neglecting  the  whole  bundle  of 
them,  or  of  trusting  to  chance,  the  selection  of  the  one  they 
mean  to  use.  Under  such  circumstances  it  is,  that  the 
labours  of  the  reviewer  are  most  useful.  Knowledge  is  dearly 
bought,  when  all  that  is  gained  by  reading  through  a  bulky 
*  octavo  is  the  knowledge  that  it  was  not  worth  reading.  But 
when  once  that  knowledge  has  been  gained,  it  is  almost  a 
duty  to  raise  a  warning  voice,  and  to  save  our  neighbours 
from  acquiring  the  same  bitter  experience.  To  point  out 
those  works  or  those  parts  of  works  which  are  worthy  oi 
perusal  and  study,  to  separate  the  wheat  from  the  legal  or 
literary  chaff,  is  a  work  worthy  of  all  acceptation :  but  it  is  a 
work  difficult  in  all  cases,  and  peculiarly  so  where  a  recently 
published  law-book  is  the  subject  of  remark.  We  do  not 
mean  that  there  is  any  great  difficulty  in  forming  an  opinion 
on  the  merits  of  a  law-book,  but  to  express  that  opinion  may, 
when  it  is  unfavourable,  appear  peculiarly  harsh  and  indeli- 
cate. 

The  utmost  injury  that  a  novelist  or  an  essayist  can  sustain 
from  cotemporary  censure,  is  a  diminution  in  the  sale  of  his 

*  Since  the  article  was  written,  one  of  these  threats  has  been  executed  by  the  ap- 
pearance of  "  The  Laws  relating  to  the  Ordering,  Relief  and  Settlement  of  the  Poor/' 
by  J.  W.  Willcock,  Esq.  Barrister-at-law.  Benning,  1829.  It  contains  a  greater 
mass  of  matter,  and  in  a  more  satisfactory,  if  not  a  more  scientific  shape,  than  the 
works  mentioned  above.  The  statutes  and  cases  are  largely  quoted ;  and,  so  far  as 
we  can  judge  from  merely  glancing  through  it,  the  book  seems  a  better  book  for 
reference,  though  not  perhaps  so  readable.  Such,  according  to  the  prefiue,  was  the 
author's  design. — Edit, 
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work,  or  perhaps  some  loss  of  literary  reputation  :  the  evil 
stops  there,  and.  affects  him  not  in  any  other  respect.  Far 
otherwise  is  it  with  the  lawyer ;  with  him,  that  which  touches 
his  reputation  takes  from  him  the  means  by  which  he  lives. 
It  is  not  therefore  for  light  cause  that  severe  censure  should 
be  bestowed.  We  trust  that  in  the  remarks  we  shall  have  to 
make  on  the  works  now  under  our  review,  we  shall  have  no 
occasion  for  any  thing  of  the  kind.  But  we  cannot  be  blind 
to  what  is  going  on  among  the  publishing  part  of  our  profes- 
sion. When  we  see  works  every  day  published  which  profess 
to  be  written  with  the  sole  object  of  throwing  light  upon 
some  obscure  branch  of  law,  but  which  have  been  intended 
for  no  other  object  than  that  of  advertizing  the  name  and 
calling  of  their  authors ;  when  we  see  that  others,  who  style 
themselves  barristers-at-law,  allow  themselves  to  become  the 
mere  hacks  of  the  law-publishers,  and  even  consent  to  put 
their  names  to  works  not  written  by  themselves,  we  do  think 
that  those  authors  have  no  right  to  expect  from  us  any  great 
degree  of  forbearance  ;  and  though  we  should  regret  exceed- 
ingly to  hurt  or  offend  any  individual,  there  is  something  due 
to  a  profession  which  has  been  considered  a  liberal  profession, 
and  which  we  do  not  like  to  see  lowered  in  the  public  estima- 
tion by  the  degradation  of  its  members.  —  But  it  is  time  to 
turn  to  the  subject  more  immediately  before  us. 

The  works  placed  at  the  head  of  this  article  are  all  treatises 
on  the  same  subject,  and  written  with  the  same  design, — that 
of  elucidating  and  rendering  intelligible  the  laws  which  have 
been  passed  for  the  relief  and  settlement  of  the  poor.  Some 
work  on  this  subject  had  long  been  wanted.  Of  the  old 
works,  the  fourth  volume  of  Burn,  which  under  the  head 
**  Poor,''  professes  to  be  a  treatise  on  the  Poor  Laws,  is  imper- 
fect in  many  respects.  We  mean  not  to  detract  from  the 
great  merit  and  utility  which  must  always  attach  to  the  com- 
pilation of  statutes  and  cases  collected  in  the  book  called 
"  Bum's  Justice."  —  To  a  country  magistrate  such  a  book  is 
indispensable.  But  professional  men,  at  any  rate  sessions 
lawyers,  ought  to  carry  their  information  a  little  farther. 
They  ought  to  be  acquainted  with  the  principle  of  decisions 
as  well  as  with  the  decisions  themselves  ;  and  although  some- 
thing like  principle  may  possibly  be  extracted  out  of  the 
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jumble  of  cases  thrown  together  in  Bum,  it  must  be  a  work 
of  labour.  That  book  professes  not  to  lay  down  general  prin- 
ciples, but  to  give  a  collection  of  the  cases  and  statutes  under 
the  different  heads  of  parish  law.  There  is  another  inconve- 
nience attending  the  use  of  Bum,  at  least  as  far  as  regards  a 
numerous  body  of  those  who  must  have  recourse  to  some 
such  book  ;  we  mean  the  inconvenience  resulting  from  many 
of  the  heads  connected  with  the  Poor  Laws  being  scattered 
through  the  whole  five  volumes.  The  title  "  Poor,"  is  indeed 
contained  entirely  in  the  fourth  volume,  but  the  titles  ''  Ap- 
prentice" and  ^'  Bastard"  are  in  the  first  volume,  and  we  pre- 
sume it  is  unnecessary  to  inform  our  readers  how  intimately 
those  two  heads  are  connected  with  the  poor  laws.  This  in- 
convenience will  probably  not  be  much  felt,  either  by  magis- 
trates or  by  such  practitioners  of  the  law  as  are  fixed  in  the 
country  :  but  there  is  a  numerous  body  of  men  who  reside  in 
London,  but  regularly  go  down  to  attend  the  quarter  sessions 
in  the  various  counties  throughout  England.  To  them  it  is  a 
serious  evil  to  have  five  large  octavos  to  drag  about  with  them, 
where  a  single  volume  could  be  made  to  answer  every  purpose. 
This  inconvenience  may  appear  trifling  to  many  of  our  readers, 
but  that  it  is  really  felt,  is  sufficiently  evident  from  the  avidity 
with  which  concise  epitomes  of  the  various  branches  of  law 
are  bought  up  by  circuit  and  sessions  barristers. 

Next  to  Bum  we  must  notice  the  elaborate  treatise  of  Mr. 
Nolan.  To  this  work  one  praise  at  least  is  due,  that  of  being 
complete  and  containing  within  itself  every  matter  connected 
with  the  Poor  Laws.  Beginning  with  some  historical  account 
of  the  degree  of  provision  afforded  to  the  poor  before  the  pass- 
ing of  the  43  Eliz.  c.  2.  it  goes  on  to  explain  the  whole  of  thar 
operation  since  that  time.  It  treats  of  the  local  divisions  of 
the  country  which  are  each  to  maintain  their  own  poor,  viz. 
parishes  and  townships :  the  poor-rate,  or  the  funds  provided 
within  each  of  those  districts  for  that  purpose,  including  both 
the  levying  and  distribution  thereof:  the  settlement  of  the 
poor,  or  the  circumstances  which  determine  the  parish  or 
township,  by  which  a  pauper  is  to  be  relieved  :  the  criterions 
of  pauperism,  or  the  circumstance  which  entitle  a  person  to 
relief  out  of  the  poor-rate  :  the  officers  appointed  for  the  go- 
vernment and  superintendance  of  the  poor :  and  the  proceed- 
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ings  to  which  recourse  may  be  had,  when  necessary  for  the 
purpose  of  enforcing  the  Poor  Laws.  A  mass  of  information 
on  each  of  these  subjects  is  to  be  found  in  Mr.  Nolan's  trea- 
tise ;  but  unfortunately  in  no  very  luminous  order.  It  wants 
two  great  requisites  to  a  good  treatise ;  conciseness  and  pre- 
cision.^ Though  perhaps  a  more  readable  book  than  Burn,  it 
may  be  more  easily  read  by  taking  each  subject  in  the  order 
pointed  out  by  the  index  at  the  end  of  the  volume,  than  by 
following  the  author's  arrangement  Notwithstanding  all 
their  defects,  the  works  of  Bum  and  Nolan  have  long  been 
used  as  text  books,  though  probably  more  from  want  of 
oetter  treatises  on  the  subject,  than  from  any  intrinsic  merit. 
Whether  any  of  the  modem  publications  are  likely  to  super- 
sede them,  we  leave  our. readers  to  judge  for  themselves.  Our 
object  in  reviewing  them,  is  to  direct  the  attention  of  our 
readers  to  them,  and  to  state  with  fairness,  both  what  they 
do,  and  what  they  do  not  contain. 

Sir  Gregory  Lewin's  first  volume  professes  to  be  a  summary 
of  the  law  of  settlement ;  Mr.  Gambier*s  book  is  a  treatise  on 
the  same  subject  Mr.  Gambier  has  confined  himself  most 
rigidly  to  that  part  of  the  Poor  Laws  which  he  professes  to 
treat  of ;  Sir  Gregory  prefixes  to  his  summary  of  the  law  of 
settlement  an  introductory  chapter,  which  he  states  to  be, 
on  the  authority  of  justices  of  the  peace  in  settlement  cases. 
This  chapter  is,  in  fact,  a  part  of  what  Jeremy  Bentham  would 
call  the  code  of  procedure ;  it  is  a  part  only  of  that  code,  being 
confined  to  one  part  of  the  proceedings  for  the  purpose  of  en- 
forcing the  Poor  Laws,  viz.  the  proceedings  before  justices  at 
their  petty  and  general  sessions  for  the  removal  of  a  charge- 
able pauper  to  the  parish  in  which  his  settlement  is.  The  au- 
thor's subject  in  this  chapter  seems  to  have  been  to  make  his 
book  useful,  by  giving  a  sketch  of  the  proceedings  in  which 
only  it  is  that  questions  of  settlement  can  arise.  As  to  scien- 
tific arrangement,  he  appears  not  to  have  considered  it  worth 
att^ending  to;  in  this  chapter  on  the  authority  of  justices,  we 
find  four  sections  on  the  effect  in  evidence  of  orders  of  removal 
confirmed,  discharged,  and  unappealed  against,  whilst  the 
effect  of  a  certificate  of  settlement  is  reserved  for  a  separate 

I  It  is  al!H)  occasionally  inaccurate. 
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chapter^  and  placed  at  the  end  of  the  book.  Why  the  author 
should  not  have  brought  under  one  head  the  evidence  deriva- 
ble from  orders  of  removal,  from  certificates,  and  from  certain 
other  sources  peculiar  to  the  law  of  settlement,  we  cannot  find 
out.  To  the  same  neglect  of  classification  and  arrangement 
we  must  attribute  it,  that  in  the  same  chapter  on  the  "  au- 
thority of  justices/'  we  find  a  section  headed  thus;  "  persons 
concerning  whose  capacity  to  acquire  a  settlement,  questions 
have  been  raised  :'*  and  in  this  section  the  author  considers 
the  cases  of  foreigners,  persons  attaint,  deserters  from  the 
army,  and  married  women.  Now,  though  it  may  be  very 
proper  to  consider  the  several  qualifications  of  these  persons 
to  acquire  a  settlement  in  a  work  written  expressly  on  the  law 
of  settlement,  we  do  not  see  how  their  capacity  or  incapacity 
can  with  propriety  be  considered  any  part  of  the  authority  of 
the  justices,  or  constitute  a  section  of  a  chapter  bearing  that 
title. 

Both  Sir  G.  Lewin  and  Mr.  Gambier  appear  to  have 
bestowed  great  pains  on  their  respective  productions ;  but  no 
two  works,  both  written  on  the  same  subject,  can  be  so  dis- 
similar in  every  respect.  Mr.  Gambier's  treatise  is  written 
in  a  terse  and  precise,  but  somewhat  cramped  style ;  he  is 
most  systematic  throughout ;  each  head  of  law  is  reduced 
into  a  number  of  general  divisions,  and  each  of  these  again 
distributed  into  several  subdivisions.  Class  and  order,  genus 
and  species,  are  not  moi-e  minutely  attended  to  by  na- 
turalists, than  are  the  divisions  and  subdivisions  of  settle- 
ment law  by  Mr.  G.  We  like  classification  and  arrangement 
in  treatises  on  any  subject,  and  in  none  more  than  in  legal 
ones  ;  but  to  give  the  reader  the  advantage  of  it,  the  printer 
must  be  as  systematic  as  the  writer.  Though  Mr.  Gamber  is 
a  scholar,  and  may  admire  the  ancient  manuscripts,  in  which 
punctuation  is  entirely  neglected,  and  no  mark  or  visible  sign 
shows  where  one  sentence,  or  even  one  chapter,  ends  and 
another  begins,  he  will  find  that  the  more  widely  he  departs 
from  that  method  the  better.  We  modems  are  accustomed 
to  have  the  assistance  of  our  eyes  as  well  as  our  brains  in 
mastering  the  subject  we  are  reading  about.  The  objections 
we  are  now  making  to  the  typography  of  Mr.  Grambier's  book 
may  be  rendered  most  intelligible  by  an  instance.  In  the  chapter 
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on  settlement  by  apprenticeBhip,  the  subject  is  very  properly 
divided  into  three  heads  ;  1.  The  binding  necessary  to  con- 
stitute such  an  apprenticeship  as  may  confer  a  settlement ; 
2.  The  service  under  such  binding  ;  and,  3.  The  residence  of 
forty  days  in  some  one  parish.  He  then  goes  on  to  treat  of 
each  of  these  parts  of  the  subject  in  their  order,  and  to  sub- 
divide them  in  his  usual  manner ;  but  our  concern  at  present 
is  not  with  the  matter  contained  in  the  chapter,  but  with  the 
manner  in  which  it  has  been  printed.  Between  each  of  these 
principal  divisions  of  his  subject,  he  ought  to  have  left  a 
space  or  break  in  the  printing,  sufficient  to  enable  the  eye  to 
catch  the  beginning  of  each  at  a  glance,  without  having  to 
follow  the  subject  till  it  is  by  degrees  brought  to  what  it  is 
looking  for.  The  same  observation  may,  perhaps,  apply  to 
some  of  the  subdivisions ;  thus,  at  p.  43,  there  is  no  assistance 
of  the  kind  we  have  been  speaking  of  to  inform  us  where  the 
author  ceases  to  treat  of  the  rules  which  apply  to  every  species 
of  binding,  whether  parochial  or  voluntary,  and  where  he 
begins  to  mention  those  particulars  which  relate  only  to  a 
binding  by  the  party  himself.  So,  at  p.  62,  it  is  almost  in- 
possible  to  tell  where  he  ceases  to  speak  of  young  chimney- 
sweeps, and  where  he  begins  to  treat  in  general  of  the  service 
under  indentures  of  apprenticeship.  We  have  made  these 
remarks,  because  we  think  the  book  would  be  more  useful  if 
they  were  attended  to.  Our  readers  may,  perhaps,  think  them 
trifling;  they  are,  no  doubt,  very  minor  imperfections ;  but  it 
mudt  be  borne  in  mind  that  a  great  part  of  the  persons  most 
likely  to  use  treatises  of  this  kind  are  sessions  lawyers,  and 
that  with  them  it  is  frequently  necessary  to  find  the  subject 
they  want  instantly.  On  the  trial  of  an  appeal,  suppose  an 
objection  to  be  raised  by  the  opposing  counsel,  it  must  be 
answered  at  the  time ;  and  unless  the  lawyer's  text-book  is 
such  as  to  enable  him  to  find  what  he  wants  in  it  without 
delay,  he  might  as  well  be  without  it.  The  subject  of  these 
remarks  is,  therefore,  not  so  totally  unimportant  as  may  at  first 
sight  appear. 

We  have  already  pointed  out  one  of  the  faults  of  Sir 
Gregory's  book — the  great  neglect  of  arrangement.  His  style 
is  much  freer  and  more  easy  than  Mr.Gambier's,  but  it  wants 
that  precision  and  closeness  in  which  the  latter  gentleman 
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excek.  If  the  freedom  of  the  one  style  sometimes  degenerates 
into  inaccuracy  and  looseness,  the  opposite  quality  of  the 
other,  straining  hard  at  condensation,  sometimes  generalizes 
to  such  an  extent  that  it  may  be  difficult  of  comprehension. 
Sir  G.  Lewin  has  pursued  the  plan  which  Mr.  Justice  Bayley 
adopted  in  his  summary  of  the  law  of  bills  of  exchange,  that 
of  giving  the  principles  of  the  law  in  the  text,  and  the  cases 
from  which  those  principles  are  drawn  in  the  notes.  It  is 
convenienty  in  all  elementary  treatises,  to  have  short  notes  of 
the  leading  cases  arranged  under  the  proper  heads ;  they  serve 
as  very  useful  illustrations  of  the  general  rules  under  which 
they  are  placed.-  We  are  sorry  Mr.  Gambier  has  availed  him- 
self so  sparingly  of  this  kind  of  illustration.  The  examination 
of  the  reported  decisions  of  our  courts  are  necessary  to  the 
thorough  understanding  of  the  law,  just  as  a  knowledge  of  the 
general  theorems  of  mathematics  and  natural  philosophy  can- 
not be  acquired  without  having  previously  worked  out  nume- 
rous problems  and  mathematical  examples. 

We  have  not  yet  noticed  the  second  volume  of  Sir  G.  Lewin^s 
works  on  the  poor  laws.  Though  the  two  volumes  are  dis- 
tinct works  as  far  as  the  title-page  is  concerned,  they  have  the 
same  connexion  with  each  other  that  the  first  and  second 
volume  of  a  treatise  usually  have.  In  fact,  he  tells  us,  in  his 
preface  to  the  second  volume,  that  it  was  intended  as  a  com- 
panion to  the  first  The  title  of  the  second  volume  is  *'  A 
Summary  of  the  Laws  relating  to  the  Government  and  Main- 
tenance of  the  Poor."  It  is  not  free  from  the  faults  which 
we  have  noticed  in  the  first ;  but,  with  this  exception,  it 
appears  to  have  been  compiled  with  much  care  and  labour. 
Our  author  appears  to  differ  from  the  opinion  we  expressed 
«ome  time  ago^  as  to  the  legality  of  affording  pecuniary  aid  to 
persons  able  and  competent  to  work  ;  see  p.  238,  et  seq.  He 
does  not  express  any  decided  opinion  on  the  point,  but  his 
leaning  seems  to  be  that  such  practice  is  legal;  we  do  not 
wish  to  quarrel  with  him  on  that  account,  nor  have  we  at 
persent  any  inclination  to  enter  upon  the  subject  again.  The 
book  contains  much  miscellaneous  information,  not  strictly 
referable  to  the  government  and  maintenance  of  the  poor ;  for 
instance,  in  giving  an  account  of  the  duties  and  authority  of 
churchwardens,  he  has  not  confined  himself  to  a  mere  account 
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of  their  duties  as  overseers  of  the  poor,  which  was  all  that  his 
subject  required  of  him,  but  has  launched  out  into  a  detail  of 
their  ecclesiastical  duties,  such  as  repairing  the  ohurch,  pre- 
serving order  therein,  taking  care  of  church  ornaments,  8cc. 
Before  concluding  our  remarks  upon  the  two  volumes  of  Sir 
Gregory,  we  must  notice  one  instance  in  which  his  usual 
carefulness  seems  to  have  entirely  forsaken  him  :  we  give  the 
passage  as  it  occurs  at  p.  42  of  his  first  volume :  — 

**  Note,  that  on  an  appeal  against  an  order  of  removal, 
justices  who  are  rated  to  the  relief  of  the  poor  in  either  of  the 
contending  parishes  have  not  a  right  to  vote.  In  appeah  con- 
cerning  rates,  this  disqualification  is  removed  by  statute  54  Geo.  3. 
c.  170.  s.  9." 

What  could  have  induced  our  author  to  make  such  an 
assertion  we  cannot  conceive ;  the  statute  to  which  he  refers 
has  no  relation  whatever  to  the  matter. 

We  now  return  to  Mr.  Gambier.  We  have  already  noticed 
that  he  has  confined  himself  to  the  law  of  settlement ;  he 
has,  in  fact,  confined  himself  within  such  strict  limits  in  this 
respect,  that,  except  on  the  law  of  settlement  as  it  at  present 
exists,  not  a  word  is  to  be  found  throughout  the  whole  of  his 
book.  We  are  sorry  he  has  pursued  this  course,  as  there  are 
some  subjects,  which,  though  they  do  not  directly  establish  or 
destroy  any  point  of  settlement  law,  tend  to  throw  a  light 
upon  the  whole  system  of  the  poor  laws;  such,  for  instance, 
is  the  history  of  that  system.  We  do  not  mean  a  lengthened 
detail  of  its  history  ;  but  he  might  have  given  a  sketch  of  the 
manner  of  providing  for  the  poor  in  ancient  times,  and  of  the 
rise  and  progress  of  the  law  of  settlement  and  the  present 
system  of  poor  laws.  We  think  that  a  preliminary  chapter 
on  this  subject  would  have  tended  to  make  an  elementary 
treatise,  such  as  that  under  our  review,  more  complete  and 
scholar-like.  It  would  have  shown  whence  and  how  the 
different  kind  of  settlements  sprang  up  into  importance ;  it 
might  also  have  shown  the  different  requisites  which,  at 
different  times,  have  been  necessary  to  the  completion  of  the 
same  kind  of  settlement,  and  the  object  which  the  legislature 
bad  in  view  on  each  successive  alteration  of  the  law.  If  a 
sketch  of  this  kind  had  been  ably  executed,  the  subsequent 
chapters  of  the  book  would  have  branched  naturally  from  the 
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first,  as  from  the  parent  stem ;  at  present,  each  chapter  com* 
mences  as  if  it  were  an  independent  treatise,  unconnected  with 
any  thing  which  has  preceded  it  or  is  to  follow.  Nor  is  this 
the  only  inconvenience  j  a  student  commencing  his  reading  on 
the  law  of  settlement  with  Mr.  Gambier*s  book,  might  be 
puzzled  to  account  for  some  of  the  methods  by  which  settle- 
ments are  acquired ;  for  instance,  after  reading  the  chapter  on 
derivative  settlements,  he  might  say, ''  I  see  certain  rules  very 
accurately  laid  down  for  ascertaining  whether  a  derivative 
settlement  is  gained  or  not ;  and  if  a  case  were  stated  to  me, 
I  could  pronounce  with  certainty  whether  such  case  came 
within  any  of  them  :  I  see  that  the  decisions  of  the  courts  are 
quoted  as  sanctioning  these  rules ;  but  whence  did  this  settle- 
ment originate  ?  The  poor  laws  are  dependent,  from  first  to 
last,  on  statutes,  and  the  interpretation  which  the  courts  of 
law  have  put  upon  their  provisions,  but  I  can  find  no  statute 
which  enacts  that  a  woman  shall  acquire  a  settlement  by 
marriage."  Though  a  tolerably  acute  student  might  possibly 
discover  the  reasons  which  induced  the  courts  of  law  to  create 
this  species  of  settlement,  we  think  it  would  have  made  the 
book  more  systematic  to  have  stated  them ;  and  we  believe  they 
could  not  have  been  stated  so  satisfactorily  in  any  part  of  the 
book  as  in  an  introdiictory  chapter  on  the  progressive  history 
of  the  whole  of  these  laws.  In  such  a  chapter,  afler  the 
various  statutory  modes  of  acquiring  a  settlement  had  been 
stated  in  their  order,  it  would  naturally  occur  to  point  out  the 
difficulty  which  arose  from  the  husband  and  wife  having, 
according  to  the  statutes,  different  places  of  settlement,  and 
the  impolicy  of  allowing  the  husband  to  be  removed  to  one 
parish  and  the  wife  to  another,  thus  separating  those  whom 
God  had  joined  together.  After  stating  the  dilemma  in  which 
the  courts  would  be  placed,  if  they  followed  strictly  the  sta- 
tutory settlements,  their  motive  for  acting  in  a  legislative 
capacity  would  readily  appear.  In  such  a  chapter  might  also 
be  collected  any  general  principles  equally  applicable  to  all 
the  different  kinds  of  settlement,  as  the  effect  of  fraud  upon 
the  acquisition  of  a  settlement ;  but  we  have  said  sufficient 
upon  this  subject 

The  chapter  on  settlement  by  apprenticeship  is  well  exe- 
cuted; but  there  is  nothing  perfect  under  the  sun,  and  accord- 


Poor  Imws,  609 

ingly  we  have  some  faults  to  notice  in  this  chapter.  First  of 
all  we  do  not  like  the  slovenly  way  of  using  the  term  '*  a 
good  apprenticeship/'  in  the  sense  of  "  such  an  apprentice- 
ship as  will  entitle  the  person  who  has  served  it  to  a  settle- 
ment." We  are  aware  that  Mr.  Gambier  is  not  the  only 
writer  who  is  chargeable  with  this  carelessness  of  expression. 
All  the  authors  who  have  written  on  the  law  of  settlement 
have  been  guilty  of  the  same  inaccuracy.  In  fact,  we  much 
doubt  whether  some  of  them  were  aware  that  an  apprentice- 
ship might  be  perfectly  good  and  binding  between  the  parties 
to  it,  but  still  be  insufficient  to  entitle  the  apprentice  to  a  set- 
tlement Another  objection  we  have  to  this  chapter  is  the 
entire  omission  of  a  class  of  cases,  which  we  think  ought  to 
have  been  noticed.  The  cases  we  allude  to  are  those  which 
have  been  decided  on  the  effect  of  apprenticeships,  intended 
by  the  parties  for  parish  apprenticeships,  or  in  which  the  pa- 
rish officers  have  so  far  interfered  as  to  pay  the  expences  in- 
curred, but  which,  from  the  omission  of  some  of  the  formali- 
ties requisite  to  a  parish  binding,  have  been  held  not  to  be 
parish  apprenticeships,  but  still  to  have  been  binding  between 
the  parties,  and  to  have  conferred  a  settlement  on  the  appren- 
tice. Such  arc  the  cases  of  Rex  v,  Kilby,^  and  Rex  v.  Arun- 
del.' The  practice  had  become  so  prevalent  among  parish 
officers,  of  apprenticing  out  poor  children,  without  observing 
the  forms  necessary  to  constitute  them  parish  apprentices, 
that  the  legislature  thought  proper  to  interfere,  and  prevent 
such  practice  for  the  future.^ 

The  chapter  on  settlements,  by  renting  a  tenement,  mar- 
shals settlements  of  that  kind  under  three  heads.  The  first 
applies  to  cases  where  the  settlement  was  gained,^  previous  to 
the  passing  of  the  statute  59  Geo.  3.  c.  50. :  the  second  com- 
prehends such  as  were  acquired  between  the  passing  and  the 
repeal  of  that  act :  and  the  third  relates  to  settlements  under 
6  Geo.  4.  c.  57.    We  think  the  Court  of  King*s  Bench  might 

>M.&S.601.  »6M.&S.257. 

'  See  66Geo.  3.  c.  139.  s.  U.    Gambier,  p.  48. 

*  It  would  have  beeo  as  well  if  Mr.  Gambier  had  stated  that  the  settlement  must 
be  completely  gained  under  the  previous  statutes,  before  July  2,  1819,  and  June 
22,  1825,  respectively,  or  the  settlement  will,  in  all  respects,  be  subject  to  the  pro- 
visions of  the  subsequent  statutes.  See  Bex  v.  St.  Mary  le  Bone,  4  B.  &  A.  681. 
Rex  V.  Riogstead,  7  B.  &  C.  607. 
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have  saved  authors  the  trouble  of  publishing^  and  them- 
selves the  trouble  of  deciding,  any  cases  under  59  Geo.  3. 
c  60. ;  and  in  doing  so,  they  would  have  saved  parishes  the 
expence  of  litigating  questions  under  an  act  which  remained 
in  force  only  six  years.  The  13  &  14  Car.  2.  c.  12.  was  the 
first  statute  which  entitled  to  a  settlement  the  person  renting 
a  tenement  of  10/.  a  year.  The  statute  59  Geo,  3.  c.  50.  im- 
posed several  restrictions  on  this  mode  of  acquiring  a  settle- 
ment ;  but  this  last  act  was  repealed  by  6  Geo.  4.  c.  57.,  and 
this  statute  enacted  that,  from  the  time  of  its  passing,  no  set- 
tlement should  be  gained  by  renting  a  tenement,  except  under 
the  restrictions  which  it  imposed.  Now  as  the  59  Geo.  3. 
c.  50.  is  repealed,  it  seems  singular  that  the  Court  of  King's 
Bench  continue  to  act  upon  it  as  if  it  were  still  in  force  with 
respect  to  settlements  gained  between  July  2,  1829,  and  June 
02 f  1825.  The  point  was  made,  but  overruled,  in  Rex  v. 
Carshalton.^  It  is  not  our  intention  to  go  back- into  any  an- 
cient learning  on  the  effect  which  the  repeal  of  a  statute  has 
upon  cases  occurring  previous  to  its  repeal,  but  not  litigated 
till  afterwards ;  but  there  are  some  modern  cases  which  ap- 
pear inomsistent  with  the  decision  of  the  court  in  Rex  v. 
Carshalton.  These  we  shall  proceed  to  state.  The  first  case 
we  shall  notice  is  Rex  v.  M'Kenzie.^  The  prisoner  was  tried 
for  stealing  privately  in  a  shop.  The  10  &  1 1  Wil.  3.  c.  23. 
deprived  persons  guilty  of  that  offence  of  the  benefit  of 
clergy.  The  1  Geo.  4.  c.  117.  repealed  the  10  &  11  Wil.  3. 
c.  23.,  and  substituted  other  punishments  in  lieu  thereof*  The 
theft  in  question  was  committed  before  the  passing  of  1  Geo. 
4.  c.  117.,  but  the  prisoners  were  not  tried  till  after  that  act 
bad  passed.  The  judge  who  tried  them,  having  some  doubt 
under  which  of  those  statutes  the  prisoners  should  receive 
judgment,  reserved  the  point.  All  the  judges  were  of  opi- 
nion that  the  prisoners  could  not  receive  judgment  under 
either;  they  could  not  be  punished  under  10  &  1 1  Wil. 3.  be- 
cause that  act  was  repealed ;  nor  could  they  under  1  Geo.  4. 
because  that  statute  had  no  retrospective  operation.  The 
next  case  we  shall  cite  is  that  of  Maggs  v.  Hunt'    In  this 


»  6B&C.94,  6,&6.  *  Russ.  &Ry.C.C.R.429. 

»  4Biiig.212. 


Poor  Laws.  611 

case  an  act  of  bankruptcy  had  been  committed  by  a  trader 
before  the  day  on  which  the  6  Geo.  4.  c.  1 1§.  (which  repealed 
all  former  bankrupt  acts)  came  into  operation.  A  commis- 
sion was  sued  out  against  him  after  that  act  had  come  into 
operation.  The  Court  of  Common  Pleas  held  that  the  com- 
mission could  not  be  supported^  because  the  act  of  the  trader 
which  was  relied  on  as  an  act  of  bankruptcy  was  so,  if  at  all, 
under  the  old  statutes,  no  other  being  then  in  operation  ;  but 
it  could  not  now  be  an  act  of  bankruptcy  under  those  sta- 
tutes, because  they  were  all  repealed  by  6  (Jeo.  4.  c.  116. 
and  it  could  not  be  so  under  the  last  mentioned  statute,  be- 
cause that  statute  had  no  retrospective  operation.  The  same 
principle  is  recognized  in  Rose  v.  Blakemore,^  and  Bell  v. 
Hilton.*  And  in  those  statutes  which  repeal  prior  ones,  but 
where  it  is  intended  that  the  repealed  acts  shall  still  operate 
upon  cases  occurring  previous  to  the  repeal,  express  provi- 
sions to  that  effect  are  introduced :  thus  the  7  &  8  Geo.  4. 
c.  27.,  which  repeals  a  great  number  of  statutes,  repeals  them 
in  the  following  manner :  '^  Be  it  therefore  enacted,  that  the 
said  acts  (reciting  their  titles)  shall  be  and  continue  in  force 
until  and  throughout  the  last  day  of  June,  in  the  present 
year,  and  shall  from  and  after  that  day  be  repealed  ;  except 
so  far  as  any  of  the  said  acts  may  repeal  the  whole  or  any 
part  of  any  other  acts  ;  and  except  as  to  offences  and  other 
matters  committed  and  done  before  or  upon  the  said  last  day 
of  June,  which  shall  be  dealt  with  and  punished  as  if  this 
act  had  not  been  passed.  The  repealing  clause  of  Lord 
Lansdowne's  act,  9  Geo.  4.  c.  31.  s.  1.  is  in  the  same  words. 
We  think  it  pretty  clear  what  was  the  opinion  of  the  persons 
who  framed  the  above  statutes,  as  to  the  effect  which  an  un- 
conditional repeal  of  the  previous  acts  would  have  had  upoD 
cases  which  occurred  before  their  repeal,  but  which  were  not 
the  subject  of  judicial  inquiry  till  afterwards. 

At  p.  75,  Mr.  Gambier  has  been  led  in  an  error,  which  at 
the  time  his  book  was  written,  very  generally  prevailed  :  but 
the  error  is  attributable  to  what  fell  from  the  Chief  Justice  of 
the  King's  Bench,  in  delivering  judgment  in  Rex  v.  North 
CoUingham,  rather  than  from  any  mistake  of  his  own.  The 
ern»r  we  allude  to,  is  with  respect  to  the  degree  of  occupation 

'  Ry.  &  M.  382.  «  4  Bing.  615. 


612  Poor  Laws, 

which  the  yearly  tenant  of  a  house  must  exercise^  so  as  to  ac- 
quire a  settlement  under  69  Geo.  3.  c.  50.  Our  author  lays 
it  down,  that  where  part  of  the  house  is  sub-let,  and  in  some 
degree  divided  from  the  rest  of  the  house,  the  division  must 
not  be  so  complete  as  to  make  the  two  parts  distinct  houses, 
but  in  such  manner,  that  the  'whole  house  or  building  could 
still  be  charged  as  his  house  or  building  in  an  indictment  for 
burglary.  But  since  the  publication  of  Mr.  Grambier's  book, 
the  case  of  Rex  v.  Great  Bolton,^  has  been  reported,  from 
which  it  appears  that  the  settlement  of  the  mesne  tenant  is 
not  affected,  although  the  division  between  the  part  of  the 
house  sub-let,  and  the  part  retained  by  such  mesne  tenant  be 
so  complete,  that  a  burglary  committed  in  the  undertenant's 
part  must  be  laid  in  an  indictment  to  have  been  committed  in 
the  house  of  the  under-tenant. 

We  also  think  Mr.  Gambier  has  mistaken  the  meaning  of 
the  69  Geo.  3.  c.  50.,  in  another  respect.  He  states  it  to  be 
sufficient,  that  the  tenement  should  be  bom  fide  hired  by  the 
tenant  for  the  sum  of  10/.  a  year  at  the  least.  We  think  that, 
under  that  statute,  it  is  also  necessary  that  the  tenement 
should  be  of  the  yearly  value  of  10/.  Previous  to  the  passing 
of  69  Geo.  3.  c.  50.,  it  was  necessary  to  prove  that  the  tene- 
ment was  of  the  yearly  value  of  10/.;  and  there  is  nothing  in 
the  69  Geo.  3.  c.  50.  to  supersede  that  proof.  It  was  not  till 
the  6  G.  4.  c.  57.  enacted  that  it  should  not  be  necessary  to 
prove  the  actual  value  of  the  tenement,  that  such  proof  be- 
came unnecessary. 

We  cannot  altoge^ther  agree  with  Mr.  Gambier,  in  the  effect 
which  he  seems  to  think  ought  to  be  attributed  to  the  phrase 
^'  under  such  yearly  hiring,"  in  the  6  Geo.  4.  c.  57.  We  can- 
not think  with  him,  that  the  occupation  was  intended  to  begin 
and  end  with  the  year  for  which  the  tenement  is  rented.  If 
such  had  been  the  intention  of  the  legislature,  it  would  have 
been  easy  for  them  to  have  said  that  the  settlement  should 
not  be  gained,  unless  the  tenement  should  be  occupied  during 
the  said  term,  under  such  yearly  hiring,  8cc.  Neither  can  we 
agree  with  our  author  that  the  expression,  "  under  such  year- 
ly hiring,"  points  at  a  single  hiring  only,  and  that  it  may  not 
include  a  plurality.    We  think  that  the  expression  referred 

1  8B.&C. 
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to,  DO  more  points  out  a  single  hiring,  than  the  word  tenement 
points  out  that  the  tenement  is  to  be  single  and  undivided. 
Yet  there  does  appear  to  be  a  distinction  between  the  corre- 
sponding clauses  of  the  two  statutes  on  this  subject ;  and 
although  it  is  difficult  to  grope  our  way  without  the  light  of 
judicial  decisions,  we  will  try  to  explain  what  we  conceive  to 
be  the  distinction  between  the  two  statutes.  Under  the 
59  Geo.  3.  c.  50.  the  tenement  might  consist  of  various  parcels, 
taken  at  various  times  and  of  different  landlords.  The 
6  Geo.  4.  c.  67.  requires  that  the  various  parcels  of  which  the 
tenement  is  composed,  should  all  be  occupied  during  the 
year's  occupation,  in  virtue  of  which  a  settlement  is  claimed,  * 
under  one  or  more  yearly  hirings  ;  whereas  all  that  seems  ne- 
cessary under  59  G.3.  c.  50.  is,  that  these  parcels  should  be 
held  for  a  year  altogether,  of  which  forty  days  should  be  under 
a  yearly  hiring,  but  whether  the  whole  year's  occupation  were 
so  or  not  appears  immaterial. 

We  could  have  wished  that  our  author  had  given  us  these 
statutes  on  renting  a  tenement  more  at  length,  as  when  a  new 
case  arises  differing  from  those  already  reported,  it  must  be 
utterly  impossible  for  those  who  use  Mr.  Gambier's  book  only, 
to  determine  whether  it  does  or  does  not  fall  within  the  pro- 
visions of  these  statutes,  as  they  have  not  the  statutes  to  re- 
fer to ;  but  with  the  exceptions  we  have  pointed  out,  we  ap 
prove  very  much  of  Mr.  Gambier's  book.  It  is  the  most  sys 
tematic,  and  logical  in  its  arrangement,  of  any  book  on  the 
subject  hitherto  published. 


ART.    IX.  — CODIFICATION    CONTROVERSY  —  MIS-STATEMENTS 
AND- MISTAKES  OF  MR.  HUMPHREYS. 

A  Contre-Projit  to  the  Humphrey sian  Code ;  aiid  to  the  Projects 
of  Redaction  of  Messrs,  Hammond,  Uniacke  and  Twiss.  By 
John  James  Park,  Esq.  Barrister- at- Law.  London,  J.  &  W. 
T.  Clarke,  and  John  Murray,  1828. 

This  is  a  very  valuable  work  ;  and,  we  hope  and  trust,  will 
meet  with  general  attention.  It  specifies  the  causes  to  which  the 
complication  of  laws  is  attributable^  and  proves  from  the  con* 
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stitution  of  society  that  those  causes  can  never  cease  to  ope- 
rate; that  the  systems  of  civilized  communities  must  always 
be  voluminous ;  and  that  we  should  rather  add  to  than  dimi- 
nish the  evil  arising  from  a  multitude  of  laws,  by  recasting 
them  in  a  new  mould,  ch*  adopting  any  of  the  plans  of  redac- 
tion which  have,  of  late,  been  popular. 

'*  General  rules  can  never  be  laid  down  accurately  at  first. 
Experience  only  can  point  out  their  proper  qualifications, 
limitations,  exceptions  and  relative  bearings.  This  experience 
we  possess  in  the  volumes  of  judicial  controversies  to  which 
the  unwritten  system  has  given  birth."*  So  says  an  advocate 
for  codes,  and  we  readily  admit  the  remark,  for,  in  our  opinion, 
it  forms  an  argument  against  them.  Our  law  libraries  are 
large,  because  the  number  of  qualifications,  limitations,  excep- 
tions and  relations  is  excessive.  Leave  them  out,  and  you 
throw  away  your  experience  :  re-arrange  them  with  a  view  to 
the  retrenchment  of  superfluities,  and  if  so  much  as  the  mode 
of  expression  is  altered,  '^  the  quality  of  fixedness  or  settled 
interpretation  is  lost."  To  demonstrate  and  exemplify  this,  is 
the  object  of  the  work  before  us ;  and  we  really  think  that 
no  man  of  reflection,  on  a  patient  perusal,  could  help  arriving 
at  the  most  important  of  the  author's  conclusions.  Many, 
doubtless,  would  continue  to  believe  in  the  possibility  of  im- 
proving our  system  by  a  general  legislative  revisal ;  but  very 
few  would  persevere  in  maintaining  that  the  entire  corpus  of 
the  laws  of  property  (English,  French  or  Dutch)  ever  was  or 
ever  can  be  comprised  in  518  moderate  octavo  pages.* 

We  have  said  ^'  a  patient  perusal ;"  and  most  assuredly 
this  book  requires  it.  In  his  anxiety  to  omit  nothing  which 
could  strengthen  his  argument,  Mr.  Park  has  accumulated 
a  mass  of  authorities  which  it  is  extremely  exhausting  to  go 
through ;  and  which,  of  course,  are  somewhat  tautologous. 
There  is,  too,  a  want  of  arrangement ;  and  a  division  into 
chapters,  with  a  table  of  contents,  would  add  considerably  to 
(what  Mr.  Parke,  who  is  fond  of  coining  words,  might  call) 

>  M.  Hammond's  Conespoodeoce  with  the  Commissioners  of  New  York,  &c. 
These  observations  are  quoted  by  Mr.  Humphreys  (Letter,  p.  12.),  and  termed 
"  most  original."  We  have  a  high  respect  for  Mr.  Hammond  ;  but  Mr.  Bentham 
said  the  same  thing  in  his  papers  on  codification,  and  the  remark  has  been  quoted 
by  Mr.  Twiss,  Mr.  Dodd,  and  ourselves  (No.  I.  p.  7.) 

»  Mr.  Humphreys.    See  the  quotation,  post. 
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the  manageableness  of  the  work.  Indeed,  the  best  writers 
against  codification  seem  determined  to  make  themselves 
comparatively  unreadable.  Mr.  Cooper  has  thought  proper 
to  publish  his  enlightened  views  and  sound  information  in  a 
foreign  dress  :^  whibt  Mr.  Park  and  his  publishers  have  been 
doing  their  best  to  contract  the  circulation  of  the  Contre- 
ProjSt,  within  the  smallest  compass  its  merits  will  allow. 
What  could  induce  him  to  invent  such  a  name  ?  Why  make 
Mr.  Humphreys  accessary  to  the  formation  of  a  new  adjec- 
tive ?  Why,  above  all,  charge  16«.  for  a  work  containing  less 
letter-press  than  our  second  number?  Surely  Messrs.  Clark  and 
Murray  should  have  found  out  ere  now  that  what  Swift  said  of 
the  arithmetic  of  the  customs  —  **  two  and  two  do  not  always 
make  four" — is  just  as  applicable  to  bookselling.  They  have 
shewn  in  this  respect  a  lack  of  judgment,  the  effects  of  which 
must  be  felt  by  the  cause ;  and  these,  therefore,  we  shall  en- 
deavour to  neutralise  by  a  slight  extension  of  our  article.  On 
the  practicability  of  amending  the  laws  of  real  property,  in- 
deed, we  shall  say  nothing  till  a  report  on  that  subject  ap- 
pears ;  and  we  cannot  go  at  length  into  the  nature  of  codes 
'  without  occupying  a  most  unconscionable  space  and  repeat- 
ing portions  of  our  leading  article.  Yet,  convinced  as  we  are 
that  the  particulars  just  alluded  to  have  operated,  and  must 
continue  to  operate,  as  drawbacks  on  Messrs.  Cooper  and 
Park,  we  shall  very  briefly  undeceive  the  public  with  regard  to 
a  few  of  Mr.  Humphreys's  pretensions. 

We  readily  allow  him  the  praise  of  having  given  an  impulse 
to  the  spirit  of  improvement.  He  was  lucky  in  producing  a  work, 
evidently  planned  and  laboured  at  for  years,  at  a  period  when  the 
public  were  prepared  to  receive  it ;  and  a  great  deal  depends  on 
such  coincidences.  Sir  Samuel  Romilly  was  abused  for  sug- 
gesting, what  Mr.  Peel  is  universally  commended  for  executing ; 
and  had  Mr.  Humphreys's  book  appeared  ten  years  ago,  he  would 
not  have  been  lauded  in  the  Quarterly ;  though  he  might  have 
got  a  notice  in  the  Edinburgh,  and  very  possibly  a  puff  in 
parliament.  It  is  also  undeniable  that  many  of  his  amend- 
ments are  well  worth  adopting.  When  a  man  clears  away  a 
whole  system,  it  were  odd,  indeed,  if  he  did  not  remove  a 
nuisance  or  two.     But  after  saying  this,  we  have  done  with 

*  Lettres  sor  la  chancellerie*  &c. 
SB   2 
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admissions  ;  our  courtly  complaisance  will  carry  os  no  further : 
we  cannot  join  in  lauding  a  gentleman^  who  never  grapples 
with  the  real  difficulties  of  reform  :  mistakes  or  perverts  ex- 
amples and  authorities ;  and  betrays  a  total  want  of  candour 
in  controveray.  Such  charges  require  proofs,  and  these  shall 
instantly  be  given. 

In  the  first  place  we  request  attention  to  the  foUowing  pas- 
sages given  at  length  from  Mr.  Humphreys'  works :  — ^ 

I  shall  now  proceed  to  the  second  and  more  agreeable  part  of  my 
task,  and  endeavour  to  point  out  the  suitable  correction  of  the  in- 
congruous and  overwhelming  mass  of  laws  which  has  been  exhibited 
to  the  reader.  There  are  two  modes  of  efTecting  this  :  one  by  ap- 
plying partial  remedies,  wherever  the  institutions  are  redundant,  in- 
consistent, or  deficient ;  —  the  other,  by  framing  an  entire  system  of 
the  laws  of  real  property.  I  shall  give  each  a  full,  and,  I  trust,  an 
impartial  consideration. 

More  than  two  centuries  ago,  the  present  subject  attracted  the 
attention  of  a  lawyer  and  a  philosopher,  who  classes  among  the 
brightest  ornaments  of  this  country ;  and  who,  in  having  pointed  out 
experiment  as  the  true  road  to  natural  science,  has  conferred  on 
mankind  an  obligation  which  will  cease  only  with  their  race.  In  his 
treatise,  De  Augmentis  Scientiariumy  lib.  viii.  Lord  Bacon  has  the 
following  aphorisms  on  the  excessive  accumulation  of  laws  :  — 

**  Aphorismus  LIV.  Duplex  in  usum  venit  statuti  novi  condendi 
ratio.  Altera  statuta  priora  circa  idem  subjectum  confirmatet  roborat; 
dein  nonnulla  addit,  aut  mutat.  Altera  abrogat  et  delet  cuncta  qus 
ante  ordinata  sunt ;  et  de  integro  legem  novam  et  uniformem  substi- 
tuit.  Placet  posterior  ratio  ;  nam  ex  priore  ratione  ordinationes  de- 
venerint  complicatse  et  perplexse ;  et  quod  instat  agitur  sane  ;  sed 
corpus  legum  interim  redditur  vitiosum.  In  posteriore  autem  major 
certe  est  adhibenda  diligentia  dum  de  lege  ipsIL  deliberatur ;  et  an- 
teacta  scilicet  evolvenda  et  pensitanda,  antequam  Lex  feratur ;  sed 
optim^  procedit  per  hoc  legum  concordia  in  futuro." 

In  the  next  section,  <<  De  novis  digestis  legum,''  the  fifty-ninth 
Aphorism  is  to  the  same  effect,  and  highly  stimulating  to  legislators 
who  may  undertake  such  a  task. 

''  Si  leges  aliee  super  alias  accumulatse  m  tam  vasta  excreverint 
volumina,  aut  tanti  confusione  laboraverint,  ut  eas  de  integro  retrac- 
tare,  et  iu  corpus  sanum  et  habile  redigere  ex  usu  fit ;  id  ante  omnia 
agito,  atque  opus  hujusmodi  opus  heroicum  esto :  adque  auctores 
talis  operis  tanquam  legislator es,  et  instauratores  rite  et  merito 
numerantur.*' 

>  All  the  italics  are  his. 
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On  the  practice  which,  from  the  inertness  of  the  legislature,  has 
been  so  prevalent  in  our  laws,  of  reconciling  their  inconsistencies  by 
judicial  refinement,  the  fifty-sixth  Aphorism  is  couched  in  the  fol- 
lowing pointed  language :  — 

*'  Neque  vero  contraria  legum  capita  reconciliandi,  atque  omnia 
(ut  loguntur)  salvandi  per  distinctiones  subtiles  et  qucesitas,  nimis 
sedula  aut  anxia  curia  esto.  Ingenii  enim  hcBC  tela  est,  Atque 
utcunque  modestiam  quandam  et  reverentiam  pree  se  ferat,  inter  noxia 
tamen  censenda  est ;  utpote  quee  reddat  corpus  universum  legum 
varium,  et  male  consuetum.  Melius  est  prorsus,  ut  succumbant 
deteriora,  et  meliora  stent  sola/' 

What  our  great  countryman  conceived,  has  been  performed  in 
modem  times  by  the  energy  of  the  French  nation,  aided  by  the  ge- 
nius of  Napoleon,  whose  boast  it  was  (and  apparently  with  truth), 
that  he  should  descend  to  posterity  with  his  Code  in  his  hand.  That, 
in  some  instances,  its  principles,  in  others,  the  aptitude  of  the  insti-^ 
tutions  to  the  objects  proposed,  have  been  found  open  to  observation, 
is  not  to  be  denied.  But,  in  discussing  them,  let  not  the  faults  of 
the  statesman  be  visited  upon  the  merits  of  the  legislator.  Rather 
be  it  recollected,  that  this  forms  the  first  pure  and  entire  system  of 
civil  jurisprudence  ever  presented  to  the  world. 

Most  of  the  enlightened  nations  on  the  continent  of  Europe,  have 
profited,  or  are  profiting,  of  this  great  example,  to  frame  their  civil 
institutions  anew,  on  principles  suited  to  their  present  social  state. 
The  free  and  intelligent  government  of  Bavaria, — the  different  states 
along  the  Rhine,  and  in  its  neighbourhood, — the  kingdoms  of  Prus- 
sia, Denmark,  and  Sweden,  —  the  newly-formed  constitutional  go- 
vernment of  Portugal,  which,  in  announcing  its  own  establishment, 
has  promised,  as  one  of  tbc  first  results  of  this  inestimable  blessing, 
the  formation  of  codes  of  civil  and  criminal  jurisprudence,  a  pledge 
which  it  is  now  in  the  act  of  redeeming, — the  Code  Civil — Des  Pays 
Bas  I  have  purposely  rendered  the  last  of  this  catalogue  ;  as  feeling 
somewhat  warranted,  from  an  attentive  perusal  of  its  contents,  and 
from  an  assurance  with  which  I  was  lately  honoured  on  the  spot,  by 
one  of  the  most  eminent  of  its  composers,  in  enumerating  and  hold- 
ing up  to  our  imitation,  some  of  its  leading  features  ;  and  vouching 
for  their  working  qtuilities.  With  the  advantage  of  having  followed 
the  Code  Napoleon,  of  which  it  has  fully  availed  itself,  it  forms^  in 
my  judgment,  a  masterpiece  of  correct  arrangement  and  sound  insti- 
tutions. They^  flow  as  natural  deductions,  each  from  the  preceding 
one  ;  they  are  framed  to  meet  the  necessities  and  habits  of  society, 
but  so  as  to  prevent  the  caprice  or  vanity  of  individuals  from  working 

'  What  are  "  they'*  1    The  same  inaccuracy  occurs  in  the  pamphlet,  p.  10. 


618  Codification  Controversy. 

any  political  evil.  No  fictions,  either  grounded  upon  or  invented  to 
elude,  superannuated  laws,  —  no  separate  jurisdictions  for  distinct 
modifications  of  the  same  property,— or  for  instructing  the  deciding 
judge  as  to  the  law  or  the  fact — no  interposition  of  nominal  interests 
or  circuitous  remedies,  —  no  defeasance  of  legal  rights  on  alleged 
equitable  grounds  of  favour,  affection  or  malice.  Each  expression 
seems  weighed  as  in  a  balance  ;  and  the  entire  corpus  of  the  laws  of 
property,  both  real  and  personal,  is  comprised  in  518  moderate  oc- 
tavo pages.— p.  215  to  219,  2nd  edit. 

From  this  quotation  we  understand  Mr.  Humphreys  to  be 
of  opinion,  that  the  plan  adopted  by  the  framers  of  the  Code 
Napoleon  was  essentially  the  same  as  Lord  Bacon's  plan  of 
amendment :  that  Lord  Bacon's  plan  is  to  be  collected  from 
the  Aphorisms  cited  above  :  that  the  Code  Napoleon  is  a  pure 
and  entire  system  of  civil  jurisprudence  :  and  that  the  Code 
Civil  of  the  Netherlands,  having  fully  availed  itself  of  the 
Code  Napoleon,  comprises  the  entire  corpus  of  the  laws  of 
property,  both  real  and  personal,  in  618  moderate  octavo  pages, 
and  had  been  in  operation  long  enough  to  enable  Mr.  H.  to 
vouch  for  its  working  well.  We  proceed  to  take  down  a  few 
more  of  his  opinions. 

Even  in  Lord  Bacon*s  time,  when  law  books  did  not  reach  a  fif- 
tieth  part  of  their  present  number,  the  evil  was  deeply  felt,  and  is 
strikingly  described  in  the  following  Aphorism,  respecting  the  multi- 
plication of  text  authorities;  which  form  one  among  the  many 
sources  of  the  over-accumulation  of  laws. 

**  Aphorismus  LXXVIII.  Nihil  tarn  interest  certitudinis  legum, 
quam  ut  Scripta  Authentica  inter  fines  moderatos  coerceantur :  et 
lacessat  multitude  enormia  auctorum,  et  doctor um,  in  jure  ;  unde 
laceratur  sententia  legumy  judex  Jit  attonitus,  processus  immortalis 
atque  advocatus  ipse,  cum  tot  leges  perlegere,  et  vincere  non  potest, 
compendia  sectatur,  glossa  fortasse  aliqua  bona  ;  et  ex  scriptoribus 
classicis  pauci,  vel  potius  scriptorum  paucorum  paululse  portiones 
recipi  possunt  pro  authenticis." 

Till  the  present  indigestible  heap  of  laws  and  legal  authorities  is 
consigned  to  oblivion,  in  vain  will  the  public  seek  an  uniform  system 
of  landed  property.— p.  225,  226.  2nd  edit. 

From  this  we  understand  that  our  present  law  books  should 
be  swept  away,  and  consigned  to  oblivion,  and  that  Lord 
Bacon  is  cited  in  aid  of  the  conclusion. 
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Again,  (Mr.  H.  loquitur) :  — 

In  support  of  the  objection,  that  the  untried  rules  of  new  systems 
of  law  are  found  of  doubtful  interpretation,  the  instance  of  the  con- 
tinental codes  is  often  cited.  I  am,  however,  somewhat  sceptical  as 
to  the  fact.  At  home  our  information  is  necessarily  vague,  and  is 
usually  the  result  of  the  informant's  feelings.  Nothing  short  of  close 
and  repeated  inquiries  on  the  spot  would  afford  any  accurate  result. 

During  two  successive  visits  of  some  length  to  Paris,  I  was  in- 
formed, that  the  deep-rooted  influence  of  the  ancient  institutions  in 
the  late  provinces  of  France,  (some  of  which  were  ruled  by  the  Droit 
coutumier,  others  by  the  Droit  Scrit,  or  civil  law,  and  in  many 
both  these  laws  had  an  interfering  sway,)  for  a  long  time  impeded 
the  operations  of  a  system  which,  however  superior,  was  utterly 
novel.  Every  voice,  however,  was  raised  in  praise  of  the  beautiful 
facility  of  reference  afforded  by  the  code.  In  the  Netherlands,  a 
country  free  from  feudality,  and  principally  commercial,  and  where 
their  code  has  enjoyed  the  advantage  of  following  that  of  France,  I 
feel  warranted  in  stating,  from  a  high  authority  whom  I  have  al- 
ready cited,  that  their  code  works  well. — p.  230,  23 1 . 

The  next  is  from  his  pamphlet. 

The  main  illustration,  however,  of  the  impracticability  of  a  code, 
consists  in  your  detailed  representation  of  the  defects  and  inconsis- 
tencies in  the  labours  of  Justinian  ;  the  result  of  which,  you  inform 
me,  was,  to  render  the  Roman  laws  still  more  voluminous  and  com- 
plicated than  he  found  them. 

A  more  unfortunate  instance  for  your  purpose  could  not  have  been 
selected.  /  had  been  urging  the  advantages  of  creating  over  cor- 
recting. In  refutation,  you  adduce  the  failure,  not  of  a  new  code 
of  laws,  but  of  an  heterogeneous  compilation,  formed  after  the  very 
design  you  advocate.  What  are  the  code,  (which  here,  as  well  as 
in  prior  compositions  of  the  same  appellation,  means  merely  a  collec- 
tion of  imperial  constitutions,)  the  digest,  and  the  institutes  of  Jus- 
tinian, even  taken  as  you  represent  them,  still  more  as  exhibited  in 
the  luminous  pages  of  Gibbon,  but  a  vain  attempt  to  correct  the 
errors,  reconcile  the  contradictions,  and  retrench  the  superfluities  of 
conflicting  and  redundant  institutions  ;  and,  from  the  result,  to  pro- 
duce a  consistent  body  of  laws  ?  How  different,  how  superior  would 
have  been  the  achievement  of  a  pure  and  entire  system  of  jurispru- 
dence, we  may  judge  from  the  conjectural  parallel  in  which  our 
splendid  historian  indulges  himself  between  the  imperial  legislator, 
and  the  project  of  the  superior  being  who  first  grasped  the  absolute 
power  of  Rome. — Mr.  Humphreys's  Letter  to  Mr.  Sugden,  p.  8,  9. 

From  these  quotations  we  learn,  in  addition  that  we  learnt 
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before,  that  the  system,  established  by  the  Code  Napoleon,  is 
utterly  novel ;  that,  during  Mr,  H.'s  visit  to  Paris,  every  voice 
was  raised  in  praise  of  the  beautiful  facility  of  reference  af- 
forded by  that  code  :  and  that  in  Mr.  H/s  opinion,  Justinian's 
labours,  being  "  but  a  vain  attempt  to  correct  the  errors,  re- 
concile the  contradictions,  and  retrench  the  superfluities  of 
conflicting  and  redundant  institutions,  and  from  the  result  to 
produce  a  consistent  body  of  laws,"  form  a  striking  contrast 

We  are  thus  particular  in  reducing  Mr.  H.'s  remarks  to 
distinct  and  simple  propositions,  because  we  are  about  to  dis^- 
prove  each  one  of  his  statements,  and  dispute  each  one  of  his 
conclusions.  Passing  strange  it  is,  that  he  should  have  es- 
caped detection  so  long ;  and  wholly  unprecedented  has  been 
his  success  in  gulling  our  most  distinguished  cotemporaries. 
We  begin  with  the  appeal  to  Lord  Bacon. 

•*  What  then  is  to  be  done  V  says  the  Edinburgh  Review, 
after  a  gross  exaggeration  of  the  uncertainty  of  English  law. 
*'  There  are  two  methods,  according  to  Lord  Bacon.  The  one 
is  to  improve  what  exists,  by  making  alterations  and  addi- 
tions ;  the  other,  at  once  to  abrogate  the  old,  and  create  '  a 
new  and  uniform  system.'  Lord  Bacon  was  for  the  latter;  for, 
he  adds,  by  the  former  method,  regulations  become  more  com- 
plicated and  perplexed  ;  and  that  which  presses  is  indeed  ef- 
fected, but  the  body  of  the  laws  is,  in  the  mean  time,  ren- 
dered vitious.  Quod  instat  agitur  sanfe ;  sed  corpus  legum, 
interim,  redditur  vitiosum. — De  Augm.  Scient.  This  leads  us 
at  once  to  the  works  of  Mr.  Humphreys,  8cc.  Founding  him- 
self upon  the  authority  of  Lord  Bacon,  and  availing  himself 
like  a  man  of  true  liberality  and  wisdom,  of  the  helps  afforded 
by  the  Code  Napoleon,  he  proceeds,"  8cc.^ 

*'  Mr.  Humphreys,"  says  the  Quarterly  Review,^  "  introduces 
his  own  view  of  this  momentous  question  by  some  apt  cita- 
tions from  Lord  Bacon's  treatise  De  Aug.  Sci.  lib.  8."  (and  just 
below)  *'  Mr.  H.  has  done  well  to  fortify  his  own  decided  pre- 
ference, of  an  entire  new  code  of  laws  for  the  regulation  of 
landed  property,  over  any  plan  for  the  adhibition  of  partial 
remedies,  by  the  sanction  of  a  name  so  high  and  venerable." 

That  Lord  Bacon's  is  "  clarum  et  venerabile  nomen,"  no  one 
pretends  to  deny :  that  it  has  been  of  great  use  to  Mr.  Hum- 
phreys, is  plain  ;  but  that  "  he  has  done  well"  in  employing 

'  Edinb.  Rev.  for  March  1827,  p.  474. 

'  No.  68,  p.  583.     This  article  is  attributed  to  Mr.  BuUer. 
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ity  is  by  no  means  so  clear  as  the  Quarterly  supposes.  We 
consider  that  he  has  most  shamefully  abused  it ;  and  we  shall 
presently  show  the  reviewed  and  the  reviewers,  that  there  is 
literally  no  alternative  between  supposing  them  mistaken  to 
an  almost  unprecedented  degree,  or  Lord  Bacon  the  most 
contradictory  of  men.  When  they  prove  that  the  aphorisms 
they  quote,  either  justify  their  inferences  or  contemplate  their 
plan,  Lord  Bacon's  reputation  is  annihilated.  Let  therefore 
Mr.  H.'s  quotations  be  favoured  with  a  careful  perusal  before 
passage  is  opposed  to  passage. 

The 'first  aphorism  cited  by  Mr.  H.  refers  solely  and  ex- 
clusively to  statute  law.  It  is  particularly  directed  against 
that  style  of  legislation  which  Sheridan  ridiculed  in  a  parody 
on  "  The  House  that  Jack  built." 

'*  First  then  comes  in  a  bill,  imposing  a  tax ;  and  then  comes 
'  in  a  bill  to  amend  the  bill  that  imposed  the  tax ;  and  then 
comes  in  a  bill  to  explain  the  bill  that  amended  the  bill  to 
impose  the  tax  ;  next  a  bill  to  remedy  the  defects  of  the  bill 
that  explained  the  bill,  that  amended  the  bill  that  imposed  the 
tax ;  and  so  on  ad  infimttimJ' — Between  statute  and  common 
law.  Lord  Bacon  invariably  distinguishes  :  common  justice  to 
him  requires  that  this  be  remembered. 

The  whole  effect  of  Aphorism  59,  (even  taking  it  by  itself, 
and  passing  by  '^  the  same  effect"),  is  destroyed  by  the 
Si :  Your  if  is  the  only  peace-maker ;  much  virtue  in  if\ 
If  laws  require  amendment  and  systematizing,  they  should 
be  amended  and  systematised  !  We  need  no  philosopher  to 
tell  us  that.  And  where  (granting  Mr.  H.,  what  he  must  beg, 
to  make  use  of  this  Aphorism,  —  the  desperate  condition  of 
English  law)  —  where  does  he  find  the  mention  of  a  plan  or 
conception  ?  We  will  show  him  one  presently,  expressly  re- 
ferring to  the  *'  de  integro  retractare,  et  in  corpus  sanum  et 
habile  redigere  ;"  but  we  defy  him  to  find  it  in  his  own  quo- 
tation. 

The  other  Aphorisms  (66  and  78)  so  evidently  prove  nothing, 
that  we  are  at  a  loss  to  guess  for  what  they  were  adduced. 
We  are  as  fully  convinced  of  the  folly  of  attempting  to  recon- 
cile contraries  and  retain  every  thing  by  means  of  subtle  and 
far-fetched  distinctions  (which  is  the  main  point  of  Aphorism 
56),  as  we  are  of  the  evil  of  **  an  erroneous  multitude  of  doc- 
tors" (as  Aphorism  78  expresses  it) ;   but  to  infer,  that,  be- 
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caose  Bacon  was  for  not  saving  every  thing,  he  was  therefore 
for  destroying  every  thing  :  because  he  deprecated  an  increase 
of  writers,  he  was  therefore  for  consigning  laws  and  legal  au- 
thorities to  oblivion !  —  Why  a  man  who  can  prove  that  can 
prove  any  thing.  Let  Mr.  H.  and  the  reviewers  read  the  fol- 
lowing passages,  and  make  as  fast  as  possible  the  only  atone- 
ment in  their  power,  a  full  and  free  confession  of  mistake.  We 
shall  use  no  Italics  to  fix  attention  ;  there  is  scarce  a  word 
which  does  not  tell. 

In  all  sciences  they  are  the  soundest,  that  keep  close  to  particu- 
lars ;  and,  sure  I  am,  there  are  more  doubts  that  rise  upon  our  sta- 
tutes, which  are  a  text  law,  than  upon  the  common  law,  which  is 
no  text  law.  But,  howsoever  that  question  be  determined,  I  dare 
not  advise  to  cast  the  law  into  a  new  mould.  The  work,  which  I 
propound,  tendeth  to  pruning  and  grafting  the  law,  and  not  to  plow- 
ing up  and  planting  it  again ;  for  such  a  remove  I  should  hold  indeed 
for  a  perilous  innovation. 

Obj.  V.  It  will  turn  the  judges,  counsellors  of  law,  and  students 
of  law  to  school  again,  and  make  them  to  seek  what  they  shall  hold 
and  advise  for  law ;  and  it  will  impose  a  new  charge  upon  all  law- 
yers to  furnish  themselves  with  new  books  of  law. 

Resp.  For  the  former  of  these,  touching  the  new  labour,  it  is 
true  it  would  follow,  if  the  law  were  new  moulded  into  a  text  law : 
for  then  men  must  be  new  to  begin,  and  that  is  one  of  the  reasons 
for  which  I  disallow  that  course.  But  in  the  way  that  I  shall  now 
propound,  the  entire  body  and  substance  of  the  law  shall  remain, 
only  discharged  of  idle  and  unprofitable  or  hurtful  matter,  and,  illus- 
trated by  order  and  other  helps  towards  the  better  understanding  of 
it  and  judgment  thereupon.  —  (Bacon's  Proposal  for  amending  the 
Laws,  &c.)* 

No  one  after  this  can  help  seeing  the  shallowness  of  those 
who  have  been  quoting  Bacon's  remarks  on  statutes,  as 
equally  comprising  all  descriptions  of  law.  But  possibly 
Mr.  H.  and  his  coadjutors,  do  not  stoop  to  read  Bacon 
in  English,  and  confine  themselves  to  his  Latin  produc- 
tions. This  is  the  most  charitable  inference  we  find  it  pos- 
sible to  draw ;  and,  looking  solely  and  exclusively  to  the 
Aphorisms,  even  then  we  can  scarce  help  a  conclusion,  the 
expression  of  which  would  certainly  be  wrong.  We  must 
suppose  therefore  that  Mr.  H.  applied  himself  to  Bacon,  as  a 
man  about  to  try  the  "  Sortes"  applies  to  his  Virgil ;  opened 
■  Works,  vol.  r.  346.  Montage's  edit. 
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a  page  at  random,  fixed  his  finger  on  the  first  sentence ;  and 
looked  neither  above  it  nor  below  it,  neither  to  the  right  hand 
nor  the  left.  We  will  not,  cannot,  in  common  courtesy,  be- 
lieve that  he  knew  of  the  following  Aphorisms.  They,  it  is 
true,  are  marked  60,  61,  62,  63,  64,  and  he  quotes  and  relies 
on  69  :  they,  it  is  true,  are  the  rest  of  a  chapter  of  which  he 
quotes  'the  beginning ;  yet,  however  heavy  the  tax  on  their 
charity,  we  beg  our  readers  to  impose  it.^ 

OF    NEW    DIGESTS    OF    LAWS. 

Aphorism  LIX. — But  if  laws  accumulated  upon  laws,  swell  into 
such  vast  volumes,  or  be  obnoxious  to  such  confusbn,  that  it  is  ex- 
pedient to  revise  them  anew,  and  reduce  them  into  a  sound  and  solid 
body,  intend  it  by  all  means ;  and  let  such  a  work  be  reputed  an 
heroic  and  noble  work,  and  let  tbe  author  of  such  a  work  be  rightly 
and  deservedly  ranked  in  the  number  of  the  founders  and  restorers 
of  the  law. 

Aphorism  LX.  —  This  purging  of  laws  *  and  the  contriving  of  a 
new  digest  is  five  ways  accomplished.  First,  let  all  obsolete  laws, 
which  Justinian  terms  old  fables,  be  left  out.  Secondly,  let  the 
most  approved  of  Anti-nomies  be  received,  the  contrary  abolished. 
Thirdly,  let  all  coincident  laws,  or  laws  which  import  the  same,  and 
are  nothing  else  but  repetitions  of  the  same  thing,  be  expunged,  and 
'  some  one,  the  most  perfect  among  them,  retained  instead  of  all  the 
rest.  Fourthly,  if  there  be  any  laws  which  determine  nothing,  but 
only  propound  questions  and  so  leave  them  undecided,  let  these  like- 
wise be  cashiered.  Lastly,  let  laws  too  wordy  and  too  prolix,  be 
abridged  into  a  more  narrow  compass. 

Aphorism  LXI.  — And  it  will  import  very  much  for  use,  to  con- 
pose  and  sort  apart  in  a  new  Digest  of  Laws,  laws  recepted  for  Com- 
mon Law,  which  in  regard  of  their  beginning  are  time  out  of  mind, 
and  on  the  other  side.  Statutes  superadded  from  time  to  time  ;  seeing 
in  the  delivery  of  a  juridical  sentence,  the  interpretation  of  Common 
Law,  and  Statute  Law,  in  many  points  is  not  the  same.*  This 
Trebonianus  did  in  the  digests  and  code. 

Aphorism  LXII.  —  But  in  this  regeneration  and  new  structure  of 
laws,  retain  precisely  the  words  and  the  text  of  the  ancient  laws,  and 
of  the  books  of  law ;  though  it  must  needs  fall  out  that  such  a  col- 

'  We  quote  from  Wats's  folio  English  edit,  because  we  should  be  soiry  for  the 
most  indolent  reader  to  lose  the  benefit  of  Lord  B.'s  advice  ;  and  we  incline  to  think 
that  Latin  alone  has  sheltered  Mr.  H.  so  long.  Not  a  single  writer  has  hitherto  ques- 
tioned his  claim  to  the  Aphorisms.  Even  Mr.  Park  contents  himself  with  turning 
the  flank  of  his  adversaiy,  and  so  defeating  him. 

*  (Hufutmodi  legum  ezpurgatio,  £cc.)  the  aphorism  cited  by  Mr.H.  is  thus  ei- 
pressly  connected  with  the  rest. 

*  This  is  another  proof  of  Lord  Bacon's  meaning  in  his  Aphorism  on  Statutes. 
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lectioD  must  be  made  by  centoes  and  smaller  portions ;  theo  sort 
them  in  order.  For  although  tl^is  might  have  been  performed  more 
aptly,  and,  if  you  respect  right  reason,^  more  truly,  by  a  new  text 
than  by  such  a  consarcination ;  yet  in  laws,  not  so  much  the  style 
and  description,  as  authority,  and  the  patron  thereof,  antiquity,  are 
to  be  regarded  :  otherwise  such  a  work  might  seem  a  scholastic 
business  and  method,  rather  than  a  body  of  commanding  laws. 

Aphorism  LXIII. — In  this  new  digest  of  laws,  upon  good  advise- 
ment a  caveat  hath  been  put  in,  that  the  ancient  volumes  of  law 
should  not  be  utterly  extinguished  and  perish  in  oblivion,  but  should 
at  least  remain  in  libraries,  though  the  common  and  promiscuous  use 
thereof  might  be  retained.  For  in  cases  of  weighty  consequence,  it 
will  not  be  amiss  to  consult  and  look  into  the  mutations  and  conti- 
nuations'of  laws  past,  and  indeed  it  is  usual  to  sprinkle  modem 
matters  with  antiquity.  And  this  new  corps  of  law,  must  be  con- 
firmed only  by  such,  who  in  every  state  have  the  power  of  making 
laws^  lest  perchance,  under  colour  of  digesting  ancient  laws,  new 
laws,  underhand  be  conveyed  in. 

Aphorism  LXIV.  —  It  could  be  wished  that  this  instauration  of 
laws,  might  fall  out  and  be  undertaken  in  such  times  as  for  learning 
and  experience  excel  those  more  ancient  times  whose  acts  and  deeds 
they  recognize,  which  fell  out  otherwise  in  the  works  of  Justinian.* 
For  it  is  a  great  unhappiness,  when  the  works  of  the  ancient  are 
maimed  and  recompiled  by  the  judgment  and  choice  of  a  less  wise 
and  learned  age ;  but  oft  times  that  is  necessary  which  is  not  the 
best. 

Thus  much  be  spoken  of  the  obscurity  of  laws  arising  from  the  ex- 
cessive and  confused  accumulation  thereof.  —  (De  Augm.  Scient. 
lib.  8.) 

It  will  be  seen  that  the  erroneous  impression  has  been  con- 
veyed by  quoting  merely  those  parts  of  the  Aphorisms  in 
which  an  evil  is  stated  or  supposed.  We  have  taken  down 
the  whole  chapter  to  set  the  matter  at  rest,  and  Mr.  Hum- 
phreys, we  should  suppose,  must  by  this  time  have  got  a 
surfeit  of  Bacon ;  yet  we  cannot  help  recommending  to  him 
the  commencement  of  Aphorism  25.  **  Keep  yourself  within, 

'  (Si  ad  rectam  rationem  retpicias.)  Perhaps  **  abstract  reason*'  is  nearer  the 
mark. 

'  In  his  offer  of  a  Digest  to  James,  Lord  Bacon  sajrs,  "  Whereupon  Justinian  to 
the  end  recompiled  both,  and  made  a  body  of  laws  such  as  might  be  wielded,  which 
himself  calleth  gloriously,  and  yet  not  above  truth,  the  edifice  or  structure  of  a  sacred 
temple  of  justice,  built  indeed  out  of  the  former  ruins  of  books,  as  materials,  and 
some  novel  contributions  of  his  own." —  Works,' Montague's  edition,  vol.  v.  p.  357. 
Compare  this  with  the  passage  quoted  from  Mr.  H.'s  pamphlet. 
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or  rather  on  this  side  the  limits  of  an  example^  and  by  no  means 
surpass  those  bounds:" — (these. are  only  commencing  words, 
but  what  cares  he  for  qualifying  conclusions  ?  —  and  also  the 
following  high  legal  authority,  which,  with  a  little  straining, 
might  be  made  to  fit  his  own  case. — 

'*  The  chancellor,  (Lord  Thurlow),  in  his  reply,  boldly 
asserted  that  he  perfectly  well  remembered  the  passage  I  had 
quoted  from  Grotius,  and  that  it  solely  respectec.  natural  but 
was  inapplicable  to. civil,  rights.  Lord  Loughborough,  the 
first  time  I  saw  him  after  the  debate,  assured  me,  that  before 
he  went  to  sleep  that  night,  he  had  looked  into  Orotius,  and 
was  astonished  to  find  that  the  chancellor,  in  contradicting 
me,  had  presumed  on  the  ignorance  of  the  House,  and  that 
my  quotation  was  perfectly  correct. — ^What  miserable  shifts  do 
great  men  submit  to  in  supporting  their  parties  !"^ 

Are  miserable  shifts  confined  to  great  men  ?  or  are  they 
harmless  when  resorted  to  by  others  ?  We  think  not ;  and 
shall  make  no  apology  for  dwelling  upon  this  topic  so  long. 
All  men  of  right  feeling  will  thank  us  for  vindicating  "  our 
great  countryman :"  for  replacing  his  name,  where  he  placed 
it  himself,  at  the  head  of  moderate  reformers.  The  public, 
we  trust,  will  henceforth  see  the  necessity  of  inquiring  before 
they  approve,  and  make  up  as  soon  as  possible  for  the  late 
extraordinary  delusion  ;  or  the  noblest  names  in  all  the  walks 
of  life  may  be  brought  to  second  the  most  flimsy  pretensions. 
If  such  a  mode  of  interpretation  is  allowed  to  succeed,  no  de- 
gree of  precision  can  fix  an  authority  :  no  sentiments  of  vene- 
ration can  save  it :  leave  out,  "  the  fool  says  in  his  heart," 
and  you  may  prove  from  Scripture  that,  *'  there  is  no  God." 

The  next  assertions  we  incline  to  oppose  are,  the  utter  no- 
velty of  the  Code  Napoleon,  its  containing  an  entire  body  of 
laws,  and  the  uplifting  of  every  voice  in  praise  of  the  beautiful 
facilities  of  reference  afforded  by  it. 

Were  we  to  take  a  number  of  general  rules  deduced  or 
framed  by  former  text-writers,  and  pass  them  into  a  law, 
would  that  entitle  us  to  the  merit  of  novelty  ?  Were  we  to 
cite  the  statute  of  frauds  as  containing  the  whole  corpus  of 
law  relating  to  the  subject  matter,  and  leave  out  of  the 

*  Anecdotes  of  the  Life  of  Bishop  Watson ;  written  by  himself.    Vol.  i.  369. 
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estimate  the  innumerable  decisions  by  which  erery  claase  is 
intepreted  or  modified, — should  we  not  be  laughed  at  for  our 
pains  ?  Were  we  at  the  present  moment  to  state  that  every 
voice  in  England  has  been  raised  to  commend  our  system, 
should  we  not  lie  under  a  mistake  ?  Yet  something  very  like 
this  will  presently  appear  to  have  been  said  and  done  by  Mr. 
Humphreys. 

He  must  be  familiar  with  the  name  of  Dupin,  and  know 
that  few  men  are  better  qualified  to  speak  of  French  law. — 

**  The  works  of  Pothier,"  says  M.  Dupin,  "  have  not  been 
received  as  law ;  but  they  have  obtained  an  equal  honour,  for 
more  than  three-fourths  of  the  Code  Civil  have  been  literally 
extracted  from  his  treatises."^ 

With  regard  to  the  other  codes,  we  believe  Dr.  Reddie's 
useful  and  interesting  pamphlet  may  be  relied  on. 

The  Code  de  Procedure  Civil  is  merely  a  modification  of  the 
Ordonnance  of  1667  ;«  the  Code  Penal  of  1810,  of  that  of  1791 ; 
the  Code  des  Debits  et  des  Pieces,  of  that  of  1795  ;  and  the  Code 
de  Commerce  of  1807,  is  little  more  than  a  compilation  from  the 
ordonnances  of  1673,  1681,  and  1687.— Reddie's  Letter,  p.  28. 

We  quote  these  passages  to  establish  facts ;  but  we  are  far 
from  thinking  utter  novelty  a  merit,  or  the  want  of  origin- 
ality a  fault.  If  general  rules  and  principles  were  wanted, 
Pothier's,  which  must  have  stood  the  test  of  experience,  were 
fai*  more  likely  to  be  sound  than  any  formed  on  the  spur  of  the 
occasion  ;  and  the  same  may  be  said  of  the  old  laws  that  were 
retained.  Mr.  Humphreys,  in  our  opinion,  would  have  greatly 
strengthened  his  case  and  brought  himself  much  nearer  to 
Bacon  by  describing  things  as  they  were ;  but  he  was  search- 
ing out  another  cause  for  evils  which  are  mainly  owing  to  the 
vagueness  and  generality  inseparable  from  excessive  compres- 
sion, and  he  fixed  on  novelty  as  the  best  he  could  find.  We 
must  confess,  however,  that  since  the  pMblication  of  his  second 
edition,  Mr.  H.  has  learned  a  little  of  the  history  of  the  code, 

>  Dissertation  sur  la  Vie  et  les  Ouvrages  de  Pothier ;  prefixed  to  bis  works,  p.  115. 
Park,  106. 

'  This  pait  of  the  statement  we  are  able  to  confirm,  **  J'ai  reconnu  qn'on  tres 
grand  nombre  d'articles  ont  k\k  form^  de  ceux  de  cette  andenne  loi"  (of  1607)* 
De  la  Porte,  Comment.  A?ant  Propos. 
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and  haB  employed  his  acquirements  with  considerable  effect. 
In  his  letter  to  The  Jurist^  No.  4.  p.  130,  we  find  him  saying — 

Instead  of  such  essential  topics  as  these,  the  critic  (Dr.  Reddie) 
indulges  himself  in  a  declamation  against  the  horrors  of  the  French 
Reyolution,  and  in  a  laboured  effort  to  ascribe  to  the  ambition  of 
Napoleon,  the  chief  formation  of  a  code  which  was  more  than  half 
completed  for  years  before  his  name  was  heard  of.* 
{NoU  by  Mr.  H.)— •  Le  Prcget  du  Code  Ciyile.  1793. 

Who  would  suppose  after  such  an  insinuation  as  this^  that 
Dr.  Reddie,  to  say  nothing  of  the  passage  we  just  now  quoted 
from  him,  gives  a  brief  sketch  of  the  rise  of  the  code,  and  not 
only  mentions  the  project  of  1793,  but  makes  it  the  ground  of 
a  taunt  ?  — 

The  first  attempt  after  the  revolution  at  an  organization  of  law,  or 
even  a  return  to  order  was  laid  before  the  National  Assembly  by 
Cambac^r^s  in  1793,  but  rejected  as  "  containing  laws  which  had 
formerly  existed,  and  antiquated  prejudices,  and  besides,  as  not  suf- 
ficiently based  upon  universal  equality.* 

{Nei9  by  Dr.  R.) — *  Some  idea  may  be  formed  of  what  these  laws  were  from 
Cambac^re's  Discours  Pr^liminaire  sur  le  Proj^t  de  Code  Civile  : — "  Nul  n'a  €\ev€ 
des  doutes  sur  la  n^cessit^  du  divorce  lorsque  deux  ^poux  changent  de  volenti."  It 
was  also  proposed  to  abolish  all  wills  and  testaments  ;  and  yet  the  work  of  the  sages 
who  have  left  upon  record  this  monument  of  their  wisdom  is  held  up  for  imitation ! 
Letter,  p.  24,  25. 

Are  we  wrong  in  supposing  that  Dr.  Reddie  means  to  taunt 
Mr.  H.  himself  with  holding  up  to  admiration  a  code  (the 
Code  Napoleon)  based  on  the  project  of  1793  ?  The  work  of 
the  sages  alluded  to  has  not,  that  we  know,  been  individually 
commended  by  Mr.  H.  or  his  friends.  He  is  a  very  dexterous 
casuist,  but  he  will  be  kind  enough  to  excuse  us  for  suggesting 
that  the  next  time  he  brings  this  charge  against  Dr.  R.,  it 
would  be  advisable  to  take  the  ninth,  tenth,  eleventh,  and 
twelfth  lines,  with  one  word  of  the  thirteenth,  at  p.  27.  These 
constitute  a  paragraph,  of  which  much  may  be  made :  the 
word  *' formed*'  may  prove  as  rich  a  treasure  as  *'  statute." 
He  must,  however,  be  cautious  in  extracting  it :  "  incedit  per 
ignes" — the  two  next  lines  would  demolish  him.^ 

■  These  are,  "  As  already  observed,  however,  the  idea  of  a  code  did  not  originate 
with  Napoleon."— Reddie's  Letter,  p.  27. 
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So  much  for  "  utter  novelty."  In  the  next  place,  is  the 
Code  a  pure  and  entire  system  of  civil  jurisprudence ;  and  is 
every  voice  raised  in  praise  of  the  beautiful  facility  of  refe- 
rence afforded  by  it?  We  take  these  assertions  tc^ther, 
because  the  same  authorities  form  an  answer  to  both  : — 

The  Code  Civil  [the  writer  is  speaking  of  its  first  appearance] 
was  so  clear,  so  precise,  so  easy,  there  was  no  one  who  did  not  think 
he  understood  it,  or  might  understand  it  if  he  chose.  It  was  not 
stadied,  but  bought  as  an  ornamental  volume  to  be  consulted  like  a 
dictionary.  Now  our  habits  and  language  are  changed.  Twenty 
years  of  experience,  and  twenty  volumes  of  decisions  (of  the  supreme 
court,)  have  led  to  more  accurate  views  of  the  new  legislation.^ 

These  sentences  are  so  pat  to  the  purpose,  that  we  could  not 
refrain  from  re-quoting  them :  and  in  a  late  number  of  the  same 
work,  the  editors  express  themselves  as  "  far  from  approving 
the  ardour  of  the  editor  of  the  Jurist,  or  subscribing  to  the 
sentence  of  condemnation  passed  by  him  on  the  national  in- 
stitutions of  his  own  country,  compared  with  those  of  the 
continent"^ — a  protest  doubly  forcible  from  the  fact  of  its 
occurring  in  the  middle  of  an  eulogium  on  the  work  in 
question. 

Mr.  Park's  book  is  full  of  citations  from  French  writers 
of  authority  to  the  same  effect ;'  and  to  him,  Mr.  Cooper,  Dr. 
Reddie,andourown  leadingarticlesin  this  and  a  former  number, 
we  must  content  ourselves  with  referring ;  merely  stating,  en 
passant,  that  from  1800  to  Michaelmas  Term  1827,  there  have 
been  published  in  London  174  original  treatises  and  com- 
pendiums  upon  different  titles  of  the  law,  and  during  the 
same  period  209  in  France :  that  the  Biblioth^ue  Choisie 
of  Dupin  (in  which  no  books  are  recommended  but  what  are 
*' rigoureusement  necessaires)*  consists  of  343  volumes:"  that 
the  French  have  100  volumes  of  laws  and  legislative  decrees 
made  since  the  Revolution  :^  that  they  refer  to  our  statutes 
as  examples  of  brevity  :^  that  their  reports  are  far  more  nn- 

'  Themis,  vol.  8.  published  in  1826.  Mr.  Park,  who  quotes  Uiis  passage,  should 
have  given  the  introductory  story  about  the  mode  of  using  the  civil  law.  See  too, 
ante,  Art.  1.  p.  467. 

»  Tom.  9. 189. 

»  Park,  132.  *  Ante,  Art.  1.  p.  486. 

»  These,  like  our  sUtute  book,  are  swollen  wiUi  local,  temporary,  and  penooal 
ordinances.  Park,  168. 

*  Id.  citing  Chateaubriand. 
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merous  than  ours;^  and  that  they  are  equally  referred  to. 
**  Nothing  is  so  common  now-a-days  as  the  citation  of  ad- 
judged cases.  Men  who  have  no  other  science,  pique  them- 
selves at  least  on  this.  In  the  country,  in  particular,  all 
doctrine  proceeds  from  them :  it  is  who  can  cite  the  most.-'* 

Upon  these  grounds  we  think  ourselves  quite  justified  in 
repeating,  that  the  French  code  no  more  constitutes  the  en- 
tire law  of  the  country,  than  any  one  of  our  most  unsettied 
statutes  constitute  the  entire  law  of  its  subject-matter ;  and 
that  Mr.  H.^s  information  about  '<  beautiful  facilities"  must 
have  been  **  the  result  of  the  informant's  feelings." 

Our  last  topics  are  the  code  of  the  Low  Countries,  with  the 
mis-statements  and  mistakes  relating  to  it.  We  must  first 
trouble  our  readers  with  another  statement  from  Mr.  H.,  taking 
fqr  granted  that  the  words  "  working  qualities"  and  ^'  vH)rkittg 
welV  are  not  forgotten. 

To  the  article  "  Descent,"  in  Part  2,  of  the  first  edition,  was  ap- 
pended, A  comparison  between  Primogeniture  and  Equal  Parti- 
hihty.  This  the  author  has,  on  full  reflection,  withdrawn,  as  bearing 
rather  a  political  than  a  legal  character.  Since  the  former  publication 
too,  he  has  perused  the  Civil  Code  of  the  Netherlands,  and  has  tra- 
versed that  country  in  almost  every  direction.  The  one  estaUishes 
equal  partibility,  (Code  Civil  des  Pays  Bas,  Tit.  2,  a.  23,  28,)  the 
other  exhibits  a  country  cultivated  like  a  garden,  with  a  peasantry 
thoroughly  at  its  ease.^ 

Mt.  .Cooper,  as  every  man  must  do,  after  collating  this  pas- 
sage with  the  former  mention  of  the  code  of  the  Low  Coun- 
.tries,  conceived  Mr.  H.  to  mean  that  the  garden  cultivation 
and  the  pococurante  peasantry  were  the  results  of  .equal  par- 
tibility; and  that  partibility  was  established  by  the  code. 
Accordingly  he  very  courteously  suggested  wa  on  ditto  the  ef- 
fect that  the  code  of  the  Low  Countries,  whose  workmg  qua- 
Jities  were  vouched  for,  was  not  in  force  when  Mr.  Humphreys 
wrote.  This  called  forth  a  reply  from  Mr.  H.,  in  the  form  of  .a 
letter  to  the  editor  of  the  Jurist,  which  is,  without  exception, 

'  See  our  second  Number,  p.  203.  note,  and  Park,  150. 

'  Dupin,  Pref.  to  Jurispmdence  des  Arrets. 

*  Mr.  Humphreys'  Pref.  to  2d  Edit.  p.  9, 10.  The  relatives  and  antecedents  of 
thb  pangOLph  are  a  little  out  of  order.  Mr.  H.  means  to  say  thM  the  Code  esta- 
blishes, &c.  and  the  comitry  e;[hibit8  a  countiy,  &c.  which  is  quite  natural. 
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the  finest  specimen  of  shuffling  we  ever  remember  to  have 
seen.    From  it  the  following  passages  are  taken. 

I  regret  at  being  again  compelled,  as  in  the  case  of  Mr.  Reddie,  to 
commence  my  reply  by  correcting  a  misrepresentation  on  the  part  of 
Mr.  Cooper. 

In  prefening  the  charge  in  question,  Mr.  C.'s  avowed  object  is  to 
make  me  attribute  the  flourishing  appearance  of  the  Netherlands  to 
**  die  admirable  working  quality  (as  he  tauntingly  and  gratuitously 
terms  it)  of  the  new  code.''  But  how  stand  the  passages  to  which 
he  refers  ?  The  material  one  is  contained  in  the  preface  to  my 
second  edition.  It  states  my  reasons  for  withdrawing  from  the  work 
a  comparison  between  primogeniture  and  equal  succession,  contained 
in  the  former  edition.  The  article,  I  observe,  "  bore  rather  a  politi- 
cal than  a  legal  character.  Since  the  former  publication,  too,  the 
author  has  perused  the  civil  code  of  the  Netherlands,  and  has  travers- 
ed the  country  in  almost  every  direction.  The  one  establishes  equal 
partibility ;  the  other  exhibits  a  country  cultivated  like  a  garden,  with 
a  peasantry  thoroughly  at  its  ease."  Not  a  word  here  respecting  the 
admirable  working  quality  of  the  new  code.  This  latter  expressioB 
however  (bating  the  word  ^  new*),  Mr.  Cooper,  after  an  evidently 
minute  research,  discovers  in  the  second  part  of  my  work,  and 
transports  it  accordingly  to  the  tail  of  his  quotation.  But  this 
would  have  squared  ill  with  the  very  limited  purpose  (for  which  alone 
I  cited  the  civil  code)  of  illustrating  equal  succession.  The  only 
course  left  was,  to  sink  the  passage  which  stated  this  object,  and  to 
supply  its  place  with  an  expression  suiting  Mr.  Cooper's  construction 
from  some  other  part  of  my  work.  When  Peter  failed  to  find  the 
desired  expression  in  his  father's  will,  he  next  sought  to  coflect  it 
totidem  verbis. — Jurist.  No.  4.  p.  133,  134. 

He  next  goes  on  to  Say,  that  *'  Mr.  Cooper  should  have  re* 
collected,  that  the  rule  of  equal  succession  was  not  introduced 
by  the  new  Code  Civil  of  the  Netherlands  f  it  having,  in  fact, 
prevailed  there  time  immemorial.     And  then  — 

Had  it  been  otherwise,  had  either  the  Franco-Belgic  or  the  new 
civil  code  substituted  equal  succession  for  primogeniture,  the  ques- 
tion, whether  the  latter  code  be  in  full  operation,  or  be  merdy 
published  (which  Mr.  C.  conceives  of  such  vital  importance),  wovld 
be  of  no  moment ;  since  in  neither  case  could  the  difference  of  a  few 
years  have  influenced  the  fixed  habits  of  a  long  established  civil 
government. — Jurist,  No.  4.  p.  134. 

He  then  states  his  reasons  for  supposing  that  iiiQ  said  code 
was  in  force  before  he  wrote.  That  it  is  not,  even  now,  will  pre^ 
sently  be  shewn ;  but  let  us  first  examine  the  above  statemoat. 
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You,  Mr.  Humpheys,  call "  the  admirable  working  quality," 
•*  taunting  and  gratuitous  terms,"  on  the  part  of  Mr.  Cooper. 
One  of  them  is  so  :  you  did  not  use  the  term  "  admirable." 
You  admit  the  "  worldng  qualities"  however ;  hut  the  expression 
was  discovered  *'  after  an  evidently  minute  search."  Why,  it 
stares  us  in  the  face  in  Italics — (the  only  Italics  in  the  page,) 
in  without  exception,  the  most  prominent  part  of  your  work : 
it  is  your  cherished  and  treasured  example  :  you  are  not  satis- . 
fied  with  naming  it  once  and  leaving  it  to  work  an  impres- 
sion ;  but  you  reproduce  it,  in  Italics,  and,  if  possible,  more 
unequivocally  expressed  than  before,  (at  p.  231)  as  a  clench- 
ing illustration,  which  cannot  fail  you,  though  the  French 
code  should.  Nor  was  the  *'  works  well"  reserved  for  your 
second  edition  :  you  had  it  before  in  your  pamphlet,  (p.  48.) 
and  there,  too,  in  Italics. 

(Bating  the  word  '^  new,")  A  mere  cavil.  Tell  us  at  once 
that  yon  did  not  mean  ''  ttew"  aad  then  there  will  be  some- 
thing to  talk  about :  but  do  not  play  the  ''  auceps  syllabar 
rum,"  unless,  at  least,  you  have  a  chance  of  gaining  by  it 

(*'  Mr.  Cooper  should  have  recollected  that  the  rule  of  equal 
aucces^n  .was  not  introduced  for  the  first  time  by  the  new 
icode  eivil  of  the  Netherlands.")  Should  not  Mr.  H.  have 
recollected  something  of  the  sort,  before  he  talked  oiestabUsh- 
ing  ?  Mr.  Cooper  did  recollect  that  the  rule  of  equal  succes- 
sion was  not  introduced  by  the  new  code  of  the  Netherlands ; 
for  he  recollected  that  the  code  itself  was  not  introduced ; 
whilst  Mr.  H.'s  recollection,  or  rather  his  knowledge,  was 
found  wanting  in  both  particulars.  If  this  is  not  the  case,  if 
Mr.  H.  was  really  aware  of  the  antiquity  of  equal  succession 
in  the  Netherlands,  if  the  word  *'  establishes"  was  only  a  slip, 
why  did  he  state  in  the  very  sentence  before  that  he  had 
**  perused  the  ctvii  code  of  the  Netherlands  ?"  Was  he  look- 
ing in  the  new  code  for  the  old  usage  ?  Does  he  not  see  that, 
according  to  his  own  showing,  he  might  just  as  well  have 
told  us  that  he  had  perused  Justinian's  Institutes,  or  (we  wish 
he  hdA)  Lord  Bacon's  Aphorisms  ?  It  is,  at  any  rate,  our  firm 
conviction  that  Mr.  H.  believed  equal  succession  to  have  been 
introduced  by  the  new  code,  and,  in  his  eagerness  to  establish 
the  correctness  of  his  own  views,  forgot  that  years  must  elapse 
before  the  effects  of  such  a  change  could  become  visible. 
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("  The  very  limited  purpose^  for  which  alone  I  cited  the 
civil  code  of  illustrating  equal  succession/')  He  should  have 
added  "  in  my  preface."  As  it  stands,  the  passage  is  glaringly 
incorrect :  couple  it  with  the  "  evidently  minute  search ;" 
bear  in  mind  the  evasive  tone  of  the  passage  quoted  from  the 
Jurist,  and  you  have  before  you  a  gentleman  on  the  very  point 
of  eating  his  own  words,  and  gradually  summoning  courage 
for  the  gulp.  It  may  be  doubted  indeed  whether  the  gulp 
has  not  been  made  already,  for  at  the  end  of  the  Letter  (Jurist, 
p.  136)  we  find  the  following  passage : — 

**  Such  fieem  the  sum  and  substance  of  Mr.  Cooper's  on  diU. 
To  what  convereational  discussions,  to  whose  light  table-talk 
does  he  mean  to  attribute  them  ?  forming,  as  they  do,  the 
result  of  a  toilsome  effort  to  wrest  (by  transferring  two  pas- 
sages which  stood,  one  in  the  preface,  and  the  other  m  the 
closing  part  of  a  work,  into  one  sentence),  that  which  the 
author  had,  by  mere  allusion  to  a  particular  mode  of  succes- 
sion, assigned  as  a  reason  for  omitting  a  digression  in  a  for- 
mer edition,  into  a  general  description  of  the  working  effects  of 
a  code,''  &c.  8cc. 

What  can  Mr.  H.  expect  from  such  inaccuracies  ?  We 
know,  as  well  as  he  does,  that  the  sale  of  his  second  editicm 
has  been  flat,  but  there  are  at  any  rate  a  few  copies  about 
To  those  who  have  not  seen  the  work,  it  may,  however,  be 
necessary  to  state  that  it  consists  of  two  parts,  and  that  one 
passage  as  to  the  working  qualities  of  the  code  occurs  at  the 
fourth  page  of  part 2,  which  he  himself  calls  ''the  more 
agreeable  part  of  his  work  (being  p. 21 8  of  the  book);  the 
other  at  the  16th  page  of  part  2  (being  p.  231  of  the  book), 
the  book  itself  containing  381  pages.  Mr.  H.  must  have  a 
strange  notion  of  the  chsing  part  of  a  work. 

("  Which  Mr.  Cooper  conceives  of  such  vital  importance.'') 
So  do  we :  so  does  Mr.  H.,  assume  what  airs  of  nonchalance 
he  may.  It  is  ludicrous  enough,  to  be  sure,  for  English  lawyers 
to  be  cavilling  the  best  part  of  a  year  on  such  a  qu^tion 
as  whether  a  neighbouring  state  in  close  amity  with  us,  and 
which  hundreds  of  Englishmen  have  visited  and  returned 
from  since  the  commencement  of  the  controversy,  is  or  is  not 
living  under  an  entirely  new  system  of  laws.  Mr.  Park, 
however,  has  at  last  decided  the  afiair.  Besides  convicting 
Mr.  H.  of  citing,  as  ''  i\i%  final  number,"  the  third  title  of  the 
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second  book,  (seven  titles  of  ?i  fourth  book  having  been  printed 
before),  be  proves  by  unimpeachable  testimony  that  the  Code 
Napoleon  is  still  in  force  in  the  Netherlands ;  —  that  it  is  not 
known  when  the  new  code  will  come  into  operation ;  and  that 
many  parts  of  the  Code  Civil  are  yet  intended  to  be  altered. 
We  give  a  part  of  Mr.  Park's  note  on  the  topic. 

In  his  reply  to  this  (Mr.  Cooper's,  on  dit)  in  the  last  number  of  the 
Jurist,  Mr.  Humphreys  very  naturally  appeals  to  the  formal  conclusion 
of  "  the  final  number,  61 ,"  [it  should  be  of  each  number]  of  the  Code 
CivH  as  published  in  the  Journal  Offidel  des  Pays-Bas  ;  '^  Mandons 
et  ordonnons  que  la  presente  loi  soit  inseree  ou  Journal  Officiel ;  et  que 
nos  minist^res  et  autres  autorit^s  qu'elle  concerne  tienneDt  strictement 
la  main  k  son  execution."  It  might,  perhaps,  have  in  some  degree 
shaken  Mr.  Humphreys'  confidence  in  the  conclusiveness  of  that 
form  if  he  had  also  observed  that  the  Art.  I*'  in  the  first  number  of 
the  Code  {which  concludes  in  the  same  words)  is  as  follows  *'  A  comp- 
ter de  Vipoque  oH  le  present  Code  Civil  du  Royaume  des  Pas-Bos 
sera  executoire,  toutes  les  lois  civiles,  les  r6g1emens  et  statuts  gen6- 
raux  et  locaux  ainsi  qui  Tautorit^  de  droit  romain,  cesseront  d'avoir 
force  de  loi,  dans  les  mati^res  qui  sout  trait^s  et  r6gl6es  par  le  Code 
Civil  de  Royaume  des  Pays^Bas.''  Mr.  Humphreys  would  have 
found  also  on  closer  inspection  that  that  which  he  cites  as  the  final 
number,  (as  being  the  last  published)  is  nothing  more  than  the  third 
title  of  the  second  book,  and  that  in  former  numbers  (51  to  57) 
seven  titles  of  ^fourth  book  had  been  given.  It  must  be  admitted 
however  that  the  tendency  of  the  "  Mandons  et  ordonnons'*  is  very 
deceitful,  to  say  nothing  of  the  testimony  of  Monseigneur  Van  Maanen. 

How  M.  Van  Maanen  can  have  fallen  into  the  mistake  it  is  diffi- 
cult to  understand.  I  am  enabled  however  on  the  authority  of  Baron 
Falck,  the  Ambassador  from  his  Majesty  the  king  of  the  Netherlands, 
of  the  Dutch  Consul,  and  of  Professor  Holtius  of  Louvaine,  who  is 
now  (Sept.  1828,)  in  London  to  assure  the  public  that  (with  the  ex- 
ception of  one  title  of  the  new  Code  respecting  rentes  emphytiotiques 
of  which  the  immediate  execution  has  been  specially  decreed)  it  is  the 
Code  Napoleon  which  is  still  in  force  throughout  the  Netherlands ; — 
that  it  is  not  yet  known  when  the  new  Codes  will  come  into  opera- 
tion —  that  many  parts  of  the  Code  Civil  are  yet  intended  to  be  al- 
tered, —  and  that  their  publication  in  the  Journal  Officiel  is  only 
"  d'une  maniere  provisoire ;"  which  expression  of  Baron  Falck's  is 
explamed  to  me  by  Professor  Holtius  in  the  following  manner  '*  La 
promulgation  provisoire  a  pour  objet  de  constater  legalement  Tex- 
istence  de  la  loi,  sans  la  rendre  d^  k  present  ex6cutoire :  on  pent 
done  Tappeler  provisoire,  puisqu'il  faudra  on  autre  acte  dSfinitif 
pour  fixer  Tepoque  de  Texecution/' — p.  114,  1 15.     . 
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Alas,  alas,  Mr.  Humphreys  ! 

The  Spanish  fleet  you  canDot  see 
Because  it  is  not  yet  in  sight ; 
and  yet  you  have  systematically  avowed,  not  merely  that  thi» 
code  worked  well;  but  that  it  contained  the  whole  corpus  of 
the  laws  of  property,  real  and  personal^  in  618  moderate 
octavo  pages ;  that  it  formed  a  masterpiece  of  correct  arrange- 
ment; and  that  each  expression  seemed  weighed  as  in  a  ba- 
lance !  Your  mistake  was  hinted  at  in  terms  as  mild  as  it  was 
possible  to  use ;  and,  when  Mr.  Cooper  suggested  that  bodi  in 
your  conversation  with  M.  Van  Maanen,  and  in  your  criti- 
cism, you  had  mistaken  the  Belgic  Code  for  the  New  Civil 
Code  of  the  Netherlands,  he  suggested  the  only  excuse  that 
could  bring  you  off  without  a  total  wreck  of  character;  but 
you  thought  proper  to  retort  with  acrimony  :  yoUf  nine-tenths 
of  whose  claims  are  built  on  perversion,  have  dared  to  talk  of 
perversion  to  him ;  and  you  compose  a  defence  for  yourself, 
the  shame  of  which  will  stick  to  you  for  life.  Mr.  Park 
has  very  nearly  finished  you :  to  his  expos6  we  have  only  one 
addition  to  make,  and  that  we  give  as  an  illustration  of 
character.  Besides  the  statement  refuted  above,  you  make 
the  following  appeal  to  authority :  — 

To  these  quotations  I  have  little  to  add,  but  Mr.  Cooper  cannot 
contest  the  authority  of  Mr.  Reddie,  whose  pamphlet  he  so  stron^y 
recommends  to  notice.  That  gentleman,  after  i$peaking  with  some 
approbation  of  the  Dutch  Code,  as  compared  with  that  of  the  French, 
(but  without  showing  the  difference  between  them,)  observes,  that 
under  the  circumstances  stated  by  him,  ''  it  is  satisfactory,  but  not 
surprising,  to  learn  that  the  code  works  well,  at  all  events  better  than 
the  French  code,  till  lately  in  force." (*) — Jurist,  No.  4.  135. 

(Mr,  Humphreys*  reference)—*  p.  40. 

That  Mr.  C.  cannot  contest  the  authority  of  Dr.  R.  as  to  a 
particular  point,  after  recommending  his  pamphlet  to  notice,, 
is  an  odd  assertion.  We  recommend  Dr.  R.'s  pamphlet  to 
notice,  and  yet  are  of  opinion,  that  one  charge  of  inconsistency 
brought  by  him  against  the  code  is  not  well  founded  ;^  and  we 
dispute  his  dictum  as  to  the  working  of  the  code,  because  his 
only  witness  is  Mr.  Humphreys  himself.  We  turn  to  p.  40.. 
of  Dr.  R.*s  pamphlet,  as  Mr.  H.  directs :  — 

>  Iq  quoUiig  from  Art.  524,  of  the  Code,  Dr.  R.  leaves  out  the  wonis  '*  par  dtp- 
ti?t«tu>n/'  which  appear  to  obviate  hii  objection.    See  the  Pamphlet,  p.  30. 
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"  Under  these  circumstances,  it  is  satisfactory  and  it  is  not  sur- 
prising to  learn  that ''  the  Code  works  well/'  at  all  events,  better  than 
the  French  Code  till  lately  in  force ;  but  it  is  a  little  questionable  if 
the  authority  adduced  in  support  of  this  allegation  can  be  received 
in  all  its  latitude."  ♦ 

(Note  6y  Dr.  R«cUw.)— *Tbat  of  Mooaeigneur  Van  Maaoen,  one  of  the  principal 
co-operatore  in  the  work.    See  Mr.  Humphreys'  Letter  to  Bfr.  Sogden,  p«  48. 

So — Dr.  Reddie  conceiving  it  impossible  for  you  to  blunder 
as  you  have  blund^ed^  repeats  your  statement  with  an  ex- 
pression of  doubts  and  you  requote  the  quotation  leaving  out 
the  doubt  and  the  reference  to  yourself!  The  phrase  '^  vxyrks 
foett"  occurs  very  often  in  this  article:  why  dont  you  quote 
us? 

We  have  dope  with  Mr.  Humphreys  for  the  present ;  and 
who  but  an  idiot  would  henceforth  assume  the  accuracy  oi 
his  statements^  or  take  his  citaticms  upon  trust?  We  should 
not  regret  the  trouble,  had  we  not  been  led  away  from  Mr. 
Park,  and  it  is  now  too  late  to  make  up  for  our  wanderings ; 
but  one  of  his  calculations  is  of  such  paramount  interest,  that 
we  cannot  reast  the  temptation  of  mentioning  it : — 

*'  Having  requested  Mr.  Preston  to  furnish  me  with  an 
average  statement  of  the  number  of  cases,  long  and  short,  he 
conceives  himself  to  have  answered  per  week  in  full  practice, 
he  has  enabled  me^  by  an  examination  of  his  opinion  books  at 
different  periods  of  five  years'  distance,  to  satisfy  mysdf  that 
(including  abstracts,  which  it  would  be  difficult  to  distinguish 
in  a  cursory  examination,)  the  average  exceeds  thirty.  The 
written  opinions  given  by  him  during  thirty-three  years'  prac- 
tice, including  those  on  titles,  constitute  an  hundred  and 
twenty-four  volumes  quarto  (MS.)  of  about  four  hundred  and 
fifty  pages  each  on  an  average.  Of  the  cases  on  which  these 
opinions  were  given  he  considers  it  a  safo  statement  that  those 
that  went  on  to  judicial  litigation  would  not  average  three 
per  cent,  upon  the  gross  number.  Here,  then,  is  a  statistical 
proof,  from  individual  practice,  of  the  immense  amount  of  the 
silent  operation  of  the  law  in  this  country.  Taking  the  cases 
alone  at  40,000  for  the  thirty-three  years,  here  are  at  least 
38,000  cases  intercepted  in  their  course  towards  judicial  liti- 
gation by  a  single  individual." — p.  195, 196. 

To  this  estimate  we  have  one  objection.    It  does  not  posi- 


63ff  Codification  Conttoner$y. 

lively  state  that  Messrs.  Preston  and  Park  were  able  to  decide 
these  cases  by  refetrence  to  authority ;  and  parties  may  consent 
to  abide  by  an  eminent  counters  opinion  on  account  of  the 
vagueness  of  the  law.  This  objection  can  hardly  have  escaped 
Mr.  Park ;  and  were  .he  to  re-write  the  passage,  we  incline 
to  think  he  would  feel  himself  justified  in  setting  our  scruples 
at  rest,  by  leaving  nothing  to  inference.  The  crises,  moreover, 
submitted  to  first-rate  conveyancers,  are  not  of  the  petty  de- 
scription to  admit  of  abandonment  or  compromise.  The  great- 
ness of  the  stake  counterbalances  the  risk,  and  very  shadowy 
claims  to  landed  property  are  often  made  the  foundation  of  a 
suit.  We  therefore  put  forward  the  estimate  as  an  invaluable 
testimony  in  favour  of  English  law.  We  confidently  challenge 
the  lawyers  of  France  to  furnish  the  meamr  of  comparison ; 
and,  notwithstanding  the  indiscriminate  invective  vnth  which 
o^t  law  of  real  property  is  assailed,  we  do  not  hesitate  to  say,, 
that  ^*  both  as  regards  transactions  among  the  living,  and  the 
return  to  the  quick  from  the  dead,"  it  is  far  from  *'  surpassing 
the  grasp*'  of  Uie  practitioner,  and  presents  *'  many  features  of 
a  general  interest  fully  capableof  being  moulded  into  a  system*^" 

(These  modes  of  speech  are  Humphreys'  every  line. 
For  God's  sake,  reader,  take  them  not  for  mine.)' 

*  See  the  work,  p.  2  and  3,  either  edition.  Mr.  H.  is  fond  of  using  ftatmn$  vefa- 
phoiically.  Thus,  in  ^e  celebrated  passage  about  the  code  of  the  Netherlaods, 
quoted  above,  he  tells  us  that  he  feels  waiianted  in  Toucjiing  for  the  worktng  fiMii- 
tiet  of  its  leading  featuret.  Here,  however,  the  late  Lord  Londondeny  had  cer- 
tainly the  start  of  him,  if  the  Whig  Laureat  is  to  be  credited. 

(As  thou  wouldst  say,  my  guide  and  leader 

In  these  gay  metaphoric  fringes)  ; 
I  must  embark  into  the  feature, 

Oi>  which  this  question^  chiefly  hinge*. 

Tk§  Fudge  Family,  p.  K. 

Apropos  of  style,  we  tfre  tempted  to  notice  an  ingenious  criticism  on  the  Forogn 
Quarterly  Review,  a  publication  we  most  particularly  admire^  though  we  should  re* 
joice  to  see  the  law-department  placed  in  better  hands.  The  writer  of  Art.  4.  No.  3. 
is  pleased  to  speak  of  Mr.  Cooper  in  the  following  terms  :  — The  more  recent  au- 
thor of  some  letters  respecting  the  Court  of  Chanceiy,  who  has  thought  fit,  for  do 
reason  that  we  are  able  to  imagine,  to  disguise  his  sentiments  in  French  words  en- 
grafted on  English  idiom,  has  contrived,  in  makmg  a  great  display  of  extensive 
reading,  French,  German,  Italian,  to  lose  sight  of  the  only  useful  object  of  study, 
and  writes  himself  *  Anti-Trebonien,'  with  evidently  very  little  consideration  of  the 
principles  for  or  against  which  he  conceives  himself  to  contend,  p.  109.  note.  This 
writer's  incapacity  we  have  exposed  already  (ante,  p«  478.  note),  and  we  shall  no^ 
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6t>uble  ouraehes  to  defend  Mr.  C.  against  the  charge  of  making  a  display  of  French, 
German  and  Italian  reading,  knowing,  as  we  do,  that  no  man  can  perform  a  more 
icceptable  service  to  the  English  public  than  by  diffusing  a  knowledge  of  foreign 
"Writers  on  law  and  legislation. 

Indeed,  so  unpressed'tfie'we  with  the  value  of  Mr.  C.'s  remarks  on  codification, 
that  we  regret  exceedingly  his  not  publishing  them  in  English ;  but  whether  he  has 
or  has  not  succeeded  in  French  composition,  may  be  judged  of  from  the  following 
extract: — 

"  Ces  letties,  attribute  &  un  avocat  Francais,  traitent  de  la  cour  de  la  chanceUerie 
d'Angleierre,  de  la  chambredes  pairs,  comme  tribunal  d'appel,  etde  plusieurs  points 
importans  de  la  jurisprudence  des  trois  royaumes.  Si  les  details  nombreux  et  vrai- 
ment  instnictifii  que  ces  lettres  renferment  sur  la  legislation  et  sur  I'organisation  et 
le  personel  du  barreau  Anglais  peuvent  faire  croire  qu'^lles  ne  sont  pointroeuvre  d'une 
personne  ^trangdre  4  la  Grande- Bretagne ;  d'un  autre  cdt£,  Tidiome  dans  lequel 
elles  sont  Rentes  et  leur  genre  de  style  laissent  pen  de  doutes  snr  leur  origine  Fran- 
caise.'' — Hnm«  Ertcyclap^dique,  tom.  4.  p.  681.  (for  1827).  In  bis  last  publication, 
Mr.  Cooper  does  not  dtethis  criticism,  though  he  has  a  note  in  defence  of  his  style. 


Since  the  former  part  of  this  note  was  written,  the  sixth  number  of  the  Foreign 
Quarterly  Review  has  been  published,  in  which  another  article  by  the  same  writer 
appears.  We  were  particularly  struck  with  the  following  allusion,  in  the  shape  of  a 
tiote  very  loosely  connected  with  the  text : 

"  Great  pains  have  been  taken,  at  least  on  one  side  of  the  question,  to  raise  this 
dispute,  which  we  veiy  much  suspect  is  one  of  mere  words,  to  the  dignity  of  a  serious 
controversy ;  and  since  these  sheets  were  in  the  press,  we  have  seen  the  announce- 
ment of  a  work  dedicated  to  the  exposure  of  "  The  Humphreysian  Code ! ! !"  which 
we  have  moreover  heard  oracularly  pronounced  to  be  something  quite  conclusive  in 
h^  of  all  codn,  past,  present,  and  to  come  I  Until  we  shall  have  read  the  book,  we 
must  beg  leave  to  doubt  the  infallibiHty  of  the  oracle,"  p.  435. 

Until  he  "  shall  have  read  thebook''  the  critic  had  better  say  nothing  about  it.  What 
candour  can  be  expected  from  one  who  thus  endeavours  to  damn  by  anticipation  1 
It  is  strange  that  the  editor  allowed  the  allusion ;  and  stranger  still  that  he  admitted 
many  parts  of  the  article.    Did  he  mistake  the  following  for  fine  writing  1 — 

'*  But  the  seeds  of  resistance  sown  by  the  juryman  will  spring  up  and  6ourish  in 
future  juries*  The  great  political  end  of  the  institution  is,  however,  the  admission 
which  it  affords  to  a  direct  participation  in  the  administrative  functions  of  government 
by  the  mass  of  the  people,  a  benefit  of  incalculable  importance  which  we,  as  English- 
men, ought  to  feel  ashamed  of  estimating  at  any  less  magnitude  than  as  it  strikes  the 
eyes  of  a  foreigner,  but  which  we  may  in  some  measure  learn  to  appreciate, /nm  ths 
inditputablefaet,  that  it  can  have  esutenee  underno  form  of  government  Imt  that  with 
which  we  ourselves  are  blessed*  of  a  LmrrxD  monarchy.*'  p.  463. 

We  are  tempted  to  contrast  this  with  a  passage  from  Mr.  Humphreys. — 

"  Trial  by  jury,  however  strong  a  bulwark  in  some  constitutions,  does  not  neeessa' 
Hly  accompany  representative  government,  though  equally  proceeding  with  it  from  the 
principle  of  self-controul." — p.  2. 

These  codifiers  are  certainly  original  thinkers;  and,  for  once,  we  agree  with 
Mr.  Humphreys.  America  is  blessed  with  a  representative  government,  though  not, 
we  believe,  with  a  limited  monarchy ;  and  she  might  oertafhly  have  trial  by  ^ary, 
tiiougfa  we  can  just  conceive  her  existing  without  it. 


DIGEST  OF  CASES. 


The  Common  Law  Digest  comprises  the  last  number  of  Barnwell  and  Cresswell ; 
the  two  last  numbers  of  Manning  and  Kyland ;  the  common  law  cases  in  the 
last  number  of  Younge  and  Jervis ;  and  two  numbers  (being  all  that  have  yet  a^ 
peared)  of  Creswell's  Insolvent  Reports.  We  have  exercised  no  princ^  of 
selection;  thinking  it  better  to  insert  a  few  legal  truisms,  than  deprive  theprac- 
tidoner  of  the  advantage  of  knowing  that  he  has  before  him  every  decision,  in 
Banc,  considered  worth  recording.  The  last  number  of  Bingham  was  published 
after  this  digest  was  completed ;  and  we  think  it  most  advisable  to  wait  (or  the 
cotemporaneous  number  of  of  Moore  and  Payne. 

The  Equity  Digest  comprises  all  the  cases  in  the  last  number  of  Simons  ;  and  all 
the  Equity  cases  in  the  last  number  of  Younge  and  Jervis.  These  are  the  only 
Equity  reports  of  cotemporary  decisions  tbat  have  been  printed  since  our  last 
number. 

A  Digest  of  Haggard*s  Ecclesiastical  Reports  has  been  added.  No  Bankruptcy 
Reports  have  appeared  since  our  first  Number. 


COMMON  LAW. 

ACT  OF  PARUAMENT. 

1.  By  an  act  creating  a  dock  company ,  it  was  enacted  that  all  goods, 
&c.  landed  or  discharged  npon  any  of  the  qnays,  &c.  of  the  company, 
should  be  charged  the  same  rates  of  wharfage  as  are  nsnally 
taken  for  goods,  &c.  loaded  or  discharged  upon  any  quay  or 
wharf  in  the  port  of  London.  Held,  that  the  act  gare  the  company 
no  right  to  wharfage  for  goods  shipped  o^ their  quays.  Held,  also 
that,  the  property  in  the  quays,  &c.  being  derived  exclusively  from  the 
act,  the  company  had  no  common  law  right  to  a  remuneration  for 
the  use  of  them. — Kingston  upon  Hull  Dock  v.  La  March,  8  B  &  C. 
42.    S.  C.    2  M.  &  R.  107. 

2.  The  statute,  7.  Geo.  3.  c.  37.  (reciting  that  it  would  remove  many 
inconveniences  if  the  ground  and  soil  of  the  Thames  was  inclosed 
and  embanked,)  after  regulating  the  mode  of  inclosure,  &c.  vests  the 
ground  and  soil  when  inclosed  and  embanked  in  the  owners  of  the 
a^oining  wharfs  or  grounds,  free  from  all  taxes  and  assessments 
whatsoever.  Held,  that  houses  subsequently  built  upon  such  grounds 
were  not  liable  to  the  poor  rate.  —  Rex  v.  London  Gas  Co.,  8  B.  & 
C.64.     S.  C.  2M.&R.  12. 
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3.  An  act  imposed  a  pecuniary  cliarge  on  all  persons  who  inhabit,  hold,  . 
possess  or  enjoy  any  land,  hoose,  shop,  &c.  in  a  ward  ;  and  provided 
that  a  certain  number  of  inhabitants  of  the  ward  should  be  chosen 
collectors,  and  be  bound  to  serve  as  such  under  a  penalty  named  in      ^ 
the  act.   Held,  that  a  person  occupying  a  shop  in,  but  residing  out  ofy  ^.^  ,^ 
the  ward,  was  not  bound  to  serve ;  and  (per  Bailey,  J.)  the  termi  / 
*'  inhabitant''  may  mean  either  occupier  or  resiant;  ^e  latter  is  the] 
proper  sense  where  it  is  used  to  denote  persons  on  whom  a  personal!  ^iV  ^ . 
and  not  a  pecuniary  charge  is  to  be  imposed. — Donne  t.  Martyr y  8  B J  ^*.  >  -.  < 
&  C.  62.    S.  C.  2  M.  &  R.  08. 

ADMINISTRATION. 

The  condition  of  the  common  administration  bond  being,  1st,  to  make 
and  exhibit  a  new  inventory  :  2dly,  to  administer  according  to  law  : 
ddly  to  make  a  true  account  of  the  administration :  4thly,  to  pay  the 
residue  to  such  persons  as  the  judge  of  the  court  shall  by  decree 
or  sentence  direct  according  to  the  statute  of  distributions  (22  &  23 
Car.  2.  c.  10.) :  6thly,  to  deliver  up  the  letters  of  administration  in 
case  any  will  shall  appear.  Held,  that  the  condition  is  not  broken  by 
the  administrators  not  having  paid  the  residue  to  the  next  of  kin, 
unless  payment  has  been  regularly  decreed. — Archbishop  ofCmUtr" 
bury  V.  Tappen,  8  B  &  C.  161.    S.  C.  2  M  &  R.  136. 

APPRENTICE. 

An  indenture  binding  an  apprentice  for  seven  years,  to  serve  A.  for  three, 
and  B.  for  four  years  of  the  time,  and  learn  a  different  trade  with 
each,  is  valid  and  requires  but  one  stamp. — Rfx  v.  Inhabitants  of 
Louth,  8  B.  &  C.  247. 

ATTORNEY. 

An  attorney  received  from  his  client  a  sum  of  money,  being  the  interest 
due  on  a  mortgage,  which  it  was  his  duty  to  transmit  to  the  mort- 
gagee. He  neglected  to  do  so,  and  subsequently  became  bankrupt, 
and  duly  obtained  a  certificate.  The  Court  refused  to  interfere; 
holding  that  there  was  nothing  in  the  case  to  justify  them  in  depriving 
the  attorney  of  the  benefit  of  his  certificate. — Culliford  v.  Warren, 
8B.&C.220. 

And  see  Warrant  of  Attorney. 

BANKRUPT. 

1.  kfi.fa.  upon  judgment  by  nil  dicit  was  issued  against  the  goods  of  the 
buikrupt,  by  virtue  of  which  a  seizure  was  made.  Whilst  the  goods 
were  in  the  sheriff's  hands  the  bankrupt  committed  an  act  of  bank- 
ruptcy, upon  which  a  commission  was  sued  out.  The  sheriff,  sub- 
sequently, and  with  notice  of  the  commission,  sold  the  goods  and  paid 
over  the  proceeds  to  the  creditor.  Held,  upon  the  construction  of 
6  Geo.  2.  c.  16.  s.  108.,  that  the  produce  of  the  goods  might  be  reco- 
vered in  an  action  for  money  had  and  received  against  the  sheriff  by 
the  assignees.— ilf(9</ey  v.  Buch,  8  B.  &  C.  160.  S.  C.  3  M.  &  R.  68. 
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[N.  B.  In  tbe  margiirel  note  to  B.  &  C.  iC  is  made  a  quare  Whether 
the  sheriff  was  justified  in  selling  after  notice  ;  and  in  the  marginal 
note  of  M.&R.,  whether  an  action  of  trover  was  maintainable  against 
the  sheriff.    The  court  gave  no  opinion  on  either  of  these  points.] 

2.  Trespass  for  false  imprisonment  against  commissioners.  The  plain* 
tiff  was  serred  in  London  on  Monday  evening  at  5  o'clock,  with  a 
summons  to  appear  before  them  at  Norwich  the  following  morning  at 
ten.  He  told  the  person  who  served  the  summons  that  ha  had 
private  business  which  wotild  prevent  him  from  attending,  and 
requested  that  the  commissioners  might  be  informed  of  his  situation. 
He  was  then  asked  if  the  Friday  following  would  suit,  and  said  that 
it  wonld  not.  He  did  not  object  to  the  shortness  of  the  notice,  nor  to 
the  sufficiency  of  the  sum  tendered  for  expences.  The  person  who 
served  the  summons  transmitted  inteUigence  of  what  had  passed  (and 
confirmed  by  affidavit)  to  the  commissioners,  who  thereupon  issued 
their  warrant,  under  which  the  plaintiff  was  taken  into  custody  and 
detained  till  his  examination  was  closed.  It  was  proved  that  four 
coaches  left  London  for  Norwich  after  ^Ye  in  the  evening,  and  arrived 
there  before  ten  in  the  morning.  It  being  objected  at  the  trial  that 
private  business  was  not  a  ''  lawful  impediment"  within  6  Geo.  4. 
c.  16.  s.  33.,  the  C.  J.  nonsuited  the  plaintiff;  but  a  new  trial  was 
granted  on  the  ground  that  the  question,  whether  so  short  a  notice 
was  sufficient,  should  have  been  left  to  the  jury ;  and  that  it  was  not 
incumbent  on  the  plaintiff  to  take  the  objection  when  the  summons 
was  served.  Held  also,  that  it  was  necessary  that  information  of 
the  plaintiff^s  refusal  should  be  given  on  oath. — Groeoek  v.  C^^j^er^ 
8  B.  &  C.  211.    S.C.  2  M.  &  R.  78. 

[N.B.  The  Reports  of  this  case  vary.  In  M.  &  R.  the  Court  art 
made  to  say— that  both  the  reasonableness  of  the  notice  and  the 
tender  of  the  expences  should  have  been  left  to  the  jury — ^in  B.  &  C. 
that  their  opinion  was  not  founded  on  the  ground  that  the  sum 
tendered  was  insufficient ;  but  solely  on  the  ground  stated  above.] 

And  see  Attorney;  Set-off  ;  Pleading. 

CHAPELRY.    See  Pew. 

COLONIAL  COURT.    See  Foreign  Judgment. 

CONDITION. 

1.  A  memorandum  of  a  demise  contained  the  following  clause.  '*  It  is 
stipulated  and  conditioned  that  the  said  6.  6.  shall  not  underiet" 
Held  that  a  condition  was  thereby  created  on  breach  of  which  eject- 
ment was  maintainable,  though  there  was  no  clause  of  re-entry. 
•^Doe  Dem,  Henniken  v.  Watt,  1  M.  &  R.  694. 

2.  A  plaintiff  recovering  in  the  action  is  entitled  to  the  costs  of  cross- 
examining  witnesses  examined  in  India  by  virtue  of  a  mandamus 
obtained  by  the  defendant.  The  statute,  13  Geo.  3.  c.  63.  s.  44.,  is 
silent  as  to  coaU.^Whytt  v.  Maeintoshf  2  M.  &  R.  133. 
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COURT  OF  REQUESTS. 

A  court  of  requests  haying  exclusive  juriBdiction  over  all  debts  not  ex- 
ceeding £5.  with  the  exception  of  actions  for  the  balance  of  accounts 
originally  exceeding,  though  the  balance  be  less  than  that  sum. 
Held,  that  an  action  for  the  balance  of  an  account  originally  exceed- 
ing, though  the  balance  was  less  than  that  sum,  might  be  brought  in 
the  superior  courts. —  Garden  t.  Burford,  2  M.  &  R.  170.' 

COVENANT. 

A.  &  B.  had  been  engaged  in  contracts  with  the  nayy  board  ;  in  some  of 
which  A.  was  solely  interested  as  contractor ;  in  others,  B.  was  solely 
interested  as  contractor :  in  some  they  were  jointly  interested  as  con- 
tracton.  A.,  howerer,  had  been  agent  in  B.'s  contracts,  and  B.  in 
A.'s ;  and  there  was  money  due  to  each  of  them  in  respect  of  each 
class  of  contracts.  Such  being  the  relation  between  them,  a  deed  of 
separation  was  entered  into  whereby  all  the  debts,  &c.  were  assigned 
to  B.,  he  covenanting  to  indemnify  A.,  and  A.  covenanted  that/or  and 
notwUkitanding  any  act  done  hy  him  (A.)  it  should  be  lawful  for  B.  to 
receive  the  debts  assigned,  without  any  let^iuit  interuption  or  denial  of 

A.  his  executors  or  administrators ^  Sfc,  Held,  that  as  it  appeared  to 
be  the  intention  of  the  parties  to  close  their  accounts  without  a  formal 
reckoning,  the  private  as  well  as  the  partnership  contracts  were  to  be 
considered  as  included  in  the  arrangement :  that  the  right  to  receive 
the  debts  due  in  respect  of  A.'s  private  contracts,  passed  to  B. ;  and 
that  a  breach  of  the  covenant  was  committed  by  the  receipt  by  A.'s 
executor  of  certain  monies  due  in  respect  of  his  testator's  (A.'s) 
private  contracts ;  though  it  was  contended  that  the  words  in  Italics 
were  to  be  taken  strictly,  and  that  no  breach  was  committed  by  the 
act  of  the  executor  of  A. ;  but  the  Court  held  that  the  objection  was 
obviated  by  tiie  subsequent  words  'Met,  suit,  &c.  of  A.  his  executors 
or  administrators."  The  action  was  by  B.  against  the  executor  of 
the  executor  of  A.—  Belcher  v.  Sihes,  8  B.  &  C.185. 

DEVISE. 

A.  being  seized  in  fee  devised  to  his  mother  for  her  natural  life  only, 
after  her  death  to  his  wife  for  her  natural  life  only ;  and  from  and 
after  the  decease  of  his  mother  and  wife  to  the  surviving  children  of 

B.  &C.and  their  heirs  for  ever.  Held  that  the  term  "surviving" 
referred  to  the  death  of  the  testator ;  and  that  the  estate  vested  in 
remainder  in  the  then  children  of  B.  &  C—  Doe  v.  Prigg^  8  B.  &  C. 
231. 

DISTRESS, 

Trover  for  two  barges,  distrained  by  the  defendants  on  the  Thames 
whilst  lying  between  high  and  low  water  mark,  and  attached  by  ropes 

■  Our  ^g«st  of  this  case  varies  slightly  from  the  marginal  note  of  the  reporter ; 
bat  the  judgment  is  Uterally  nothing  more  than  "Lord  Tenterden,  C.  J.  Upon  all 
the  evidence  this  action  was  brought  for  the  balance  of  an  account — Rule  dixbarged 
withe 
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to  a  wharf,  in  respect  of  which  the  rent  was  due.  A  special  verdict 
stated  that  the  exclusive  ase  of  the  land  between  high  and  low  water 
mark,  as  well  when  covered  with  water  as  dry,  was  demised  as  ap- 
purtenant to  the  wharf;  but  that  the  land  itself  between  high  and  low 
water  mark  was  not  demised.  Held,  that  if  it  was  to  be  inferred 
from  the  finding  that  the  exclusive  use  was  appurtenant,  it  would  be 
a  mere  easement  or  privilege  out  of  which  no  rent  could  issue ;  and 
if  the  verdict  meant  that  the  land  between  high  and  low  water  mark 
was  appurtenant  to  the  wharf,  it  was  tantamount  to  finding  that  one 
piece  of  land  was  appurtenant  to  another,  which  in  point  of  law 
cannot  be.  (See  Co.  lit.  121.  b.  note.)  '  In  no  case,  therefore,  was 
the  distress  maintainable. —  Buzzard  r,  Capel^  8  B.  &  C.  141. 

EJECTMENT. 

1.  A  presentation  being  rendered  void  by  having  been  made  in  con- 
sideration of  a  simoniacal  bond  to  resign,  an  incumbent  presented 
by  the  king,  and  properly  inducted,  may  maintain  ejectment  against 
the  clerk  simoniacally  presented.  It  was  objected  that  quart  impedit 
was  the  proper  remedy ;  but  it  was  answered  that  the  church  was 
vacant  until  the  induction  of  the  king's  clerk,  and  tiiat  qutare  imipedU 
was  the  proper  remedy  when  a  churdi  is  full.-*  .Doe  v.  FleUkert 
8  B.  &  C.  26. 

2  A  judgment  in  ejectment  was  entered  up  for  a  messuage  and  teme- 
ment.  Held  no  ground  of  reversal  on  error. — Doe  v.  Dybally  8  B.  &C, 
70. 

ESCAPE.    See  Pleading. 

EVIDENCE. 
/ 1.  An  unstamped  memorandum  of  the  receipt  of  mosey  may  be  used 
by  a  witness  to  refresh  his  memory,  though  he  has  no  knowledge  of 
the  truisaction  but  what  he  infers  from  thence.  Thus,  in  an  action 
against  the  assig^es  of  a  bankrupt  for  money  received  by  him,  the 
plaintiff'*s  book  was  shown  to  the  witness  the  (bankrupt)  in  which  the 
memorandum  with  his  initials  appeared.  These  he  recognized,  and 
declared  that  from  his  initials  being  annexed,  he  had  no  doubt  of  his 
having  received  the  money,  though  he  remembered  nothing  of  the 
transaction.  It  was  objected  that  to  admit  the  evidence  was  to  make 
the  memorandum  operate  as  a  receipt,  and  that  it  ought  to  have  been 
stamped  as  such;  but  the  objection  was  overruled. —  Maugham  t. 
Hubbard,  SB.hC.  14.    S.  C.2M.&R.  5. 

2.  The  period  of  30  years,  after  which  a  will  may  be  received  in  eri* 
deuce  without  proof  of  execution,  is  to  be  computed,  as  in  case  of  a 
deed,  from  the  date ;  though  it  is  proved  that  the  testator  died  within 
that  time  and  that  one  of  the  attesting  witnesses  is  still  UviBg.  Held 
also  that  after  the  lapse  of  a  century,  and  no  evidence  to  the  con- 
trary appearing,  the  death  of  a  party  without  issue  may  be  presumed. 
Doe  V.  WoUey,  8  B.  &  C.  22.        , 

3.  The  mother  of  the  pauper  gave  in  evidence  that,  24  years  before,  sht 
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had  received  money  fromt  he  parish  officers  to  apprentice  her  son  ; 
that  the  indenture,  when  executed,  was  given  hy  her  to  the  wife  of  a 
market  gardener,  attending  ttte  market  of  the  parish,  to  take  to  the 
overseers;  and  that  the  market  gardener  and  his  wife  were  both 
dead.  Evidence  was  then  given,  that  search  had  been  made  in  the 
parish  chest  for  the  indenture,  and  that  it  was  not  to  be  found. 
Held  that,it  being  the  dnty  of  the  officers  to  place  the  indenture,  if 
received,  in  the  parish  chest,  the  presumption  was  that  it  was  lost, 
and  that  secondary  evidence  of  the  contents  was,  under  the  circum- 
stances, admissible. — The  King  v.  InhihitantsofStourhridge,QB, & C. 
96.    S.  C.  2  M.  &  R,  43. 

EXECUTION. 

Case  for  a  false  return  of  nulla  bona.  The  goods  of  H.  were  seized 
under  viji.fa.  directed  to  the  sheriff  of  London,  in  March;  but  by 
the  connivance  of  the  creditor,  were  suffered  to  remain  unsold  in  the 
possession  of  an  officer,  H.  being  allowed  to  use  them  as  before.  In 
Sept  the  new  Sheriff  came  into  office,  and  in  Nov.  Kfi.fa,  at  the  suit 
of  the  plaintiff  in  the  present  action  was  put  into  his  hands,  which  he 
omitted  to  execute,  on  the  ground  that  the  goods  were  already  in  the 
hands  of  the  law.  Held  that  the  goods  were  liable  to  the  second 
execution,  and  that  it  was  the  duty  of  the  new  Sheriff  to  enquire 
into  the  circumstances.  The  plaintiff  accordingly  recovered,  though 
subsequently  to  the  false  return  he  had  taken  the  original  defandant 
under  a  ca.  #a.  and  proved  the  debt  under  his  commission. — Lovick  r, 
Crawderand  KeUy,  SB.  if,  C.ld2.    S.  C.  1  M.  &  R.  84- 

FERRY.    See  Prescription. 

FOREIGN  JUDGMENT. 

An  action  will  lie  upon  the  decree  of  a  colonial  court  ordering  pay- 
ment of  the  balance  of  a  partnership  account,  and  it  is  sufficient  if 
the  claim  was  substantially  made  out,  though  the  proceedings  are,  what 
in  this  country  would  be  deemed  irregular.  It  was  objected  that  the 
proceeding  in  the  present  case  was  substantially  an  equitable  one, 
and  that,  as  an  action  would  not  lie  on  the  decree  of  an  English 
Court  of  Equity,  &  fortiori  would  not  on  the  decree  of  a  colonial 
court.  But  held,  that  as  an  English  court  of  equity  could  enforce  its 
own  decrees,  which  a  foreign  court  could  not,  the  cases  were  dis- 
tinguishable.—Henley  V.  Soper,  8  B.  &  B.  16.    S.  C.  1  M.  &  R.  163. 

HIGHWAY. 

It  must  appear  on  the  face  of  an  order  for  stopping  up  the  highway,  that 
the  order  was  made  upon  view.  Therefore  an  order  to  the  effect 
following,  viz.  '*  We  the  undersigned,  two  of  his  migesty's  justices 
of  the  peace,  having  upon  view  found,'*  or,  it  having  appeared  to  us, 
kc.    Rex  V.  JuHiees  of  Woroeiierikire^  8  B.  &  C.  254. 

INHABITANT.    See  Act  of  Parliament,  3. 
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INNKEEPER. 

An  innkeeper,  like  a  carrier,  can  only  limit  his  liability  by  express 
agreement  or  notice.  Therefore,  where  a  package,  part  of  a  traTel- 
ler's  Inggage,  was  placed  by  his  desire  in  the  commercial  room  of  an 
inn  from  which  it  was  stolen,  the  innkeeper  was  held  liable,  though  it 
was  proved  to  be  the  custom  of  the  house  to  deposit  all  luggage  in 
the  bed-rooms  of  the  gaeaiB.^Rickmond  t.  Smithy  8  B.  &  C.  9. 

INSOLVENTS. 

1.  The  court  will  dismiss  the  petition  of  an  insolvent  (without  remanding 
him  for  the  purpose  of  obtaining  the  consent  of  three-fourths  of  his 
creditors)  who  has  been  discharged  by  this  court  within  five  years 
from  the  date  of  filing  his  petition,  and  who  has  contracted  several 
debts  by  false  representations* — re  J.  Chaffer y  1  Cressw.  1. 

2.  An  insolvent  receiving  debts  after  his  imprisonment,  and  before  the 
abjudication,  will  not  be  allowed  relief  out  of  his  estate. — re  J.  ^t^ 
bert,  Id.  3. 

3.  Where  the  notice  for  hearing  g^ven  by  the  insolvent,  by  advertisement 
in  the  country  newspaper,  was,  by  a  mistake  of  the  printer,  stated  to 
be  for  the  21  st  of  October,  insterd  of  the  31st,  the  court  refused  to 
proceed  to  adjudication,  and  directed  the  insolvent  to  cause  a  fresh 
advertisement  to  be  made. — re  E.  Cooper,  Id.  4. 

4.  The  court  will  not  compel  an  attorney,  who  has  been  served  with  a 
subpoena  to  give  evidence  but  not  been  paid  his  usual  fee  of  one 
guinea,  to  be  sworn  as  a  witness. —  re  Eliz.  Pttrherj  Id.  ib. 

5.  The  wife  of  a  creditor  is  not  competent  to  give  evidence  in  support  of 
her  husband's  testimony. — Id.  ibid. 

6.  Where  the  insolvent  received  money  from  a  creditor  for  the  purpose 
of  taking  up  a  bill  which  he  (the  insolvent)  had  accepted,  and  applied 
the  same  to  another  purpose,  the  court  held  it  to  be  a  fraudulent 
breach  of  trust — re  G.  C.  Epler,  Id.  6. 

7.  The  provisional  assignee  under  a  commission  of  bankrupt  against  an 
insolvent  may  apply  for  and  receive  assets  out  of  the  estate  and  effects 
of  the  insolvent,  if  the  insolvent  was  declared  a  bankrupt  within  two 
months  of  his  being  heard  on  his  petition,  the  aaaeta  of  his -estate  having 
been  before  assigned  to  the  provisional  assignee  of  this  court — re  J. 
Tuehery  Id.  7. 

8.  The  court  will  not  appoint  assignees  before  the  hearing,  unless  ^oiine 
urgent  necessity  be  shown  for  it —  re  T.  Day,  Id.  8. 

9.  A  creditor  not  named  in  the  insolvent's  schedule  is  not  entitled  to 
vote  for  the  appointment  of  an  assignee. —  Id.  ibid. 

10.  The  insolvent,  on  coming  up  to  be  heard  on  his  petition,  was  ordered 
to  be  remov^  from  London  to  the  gaol  of  Gloucester,  under  the  stat 
7  Geo.  4^:.  67.  s.  66.  at  the  expence  of  his  opposing  creditors;  aRer 
his  arrival  at  Gloucester,  the  detaining  creditor's  bill  was  paid,  and 
he  was  discharged  without  taking  the  benefit  of  the  act ;  on  an  applir 
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cation  in  this  court  for  the  dismissal  of  the  petition  and  for  books, 
papers,  &c.y  which  had  been  filed  in  this  court,  to  be  delivered  up  to 
him,  it  was  held  that  the  opposing  creditors  having  neglected  to  lodge 
a  detainer  against  the  insolvent  before  his  dismissal,  were  not  entitled 
to  be  reimbursed  the  expences  of  remofal  to  Gloucester ;  and  the 
petition  should  be  dismissed  without  imposing  any  terms  on  the  in- 
solvent—re W.BruertQH,  1  Cressw.  9&31. 

11.  The  petition  stated  that  the  insolvent  had  been  discharged  in  1824, 
instead  of  1814 ;  it  was  allowed  to  be  amended,  being  rather  against 
than  in  favour  of  the  insolvent.— re  B.  TrehU,  Id.  11. 

12.  Insolvents  under  attachments  for  non-payment  of  mones  may  peti- 
tion.—re  J,  Philpot,  Id.  12. 

13.  The  court  allowed  unclaimed  dividends,  remaining  in  the  hands  of 
the  assignee,  to  be  distributed  rateably  amongst  the  creditors  named 
in  the  insolvent's  schedule  who  had  proved  their  debts,  due  notice  of 
the  dividend  having  been  given  by  advertisement. — re  W.  Yeates^ 
Id.  ib. 

14.  When  the  affidavit  for  leave  to  file  a  petition  is  proved,  on  the 
hearing  of  the  insolvent,  to  be  false  or  substantially  defective,  the 
court  will  dismiss  the  petition. — reH.  B.  ThomhUl,  Id.  16. 

15.  Where  an  insolvent  had  been  remanded  to  obtain  the  consent  of 
three-fourths  of  his  creditors  (five  years  not  having  elapsed  from  the 
date  of  his  first  discharge),  but  had  settled  with  his  detaining  creditors 
and  gone  out  of  custody,  it  was  held  that  on  a  subsequent  petition, 
aAer  the  expiration  of  five  years  from  the  date  of  his  first  discharge, 
he  was  entitled  to  his  discharge  without  being  again  remanded  to 
obtain  such  consent. — re  W,  Cagtell,  Id.  20. 

16.  When  an  insolvent  is  twice  remanded  for  the  purpose  of  obtaining 
the  consent  of  three-fourths  of  his  creditors,  if  he  omit  to  comply 
strictly  with  that  order,  his  petition  will  be  dismissed. — re  E.  Gad- 
derer,  Id.  21. 

17.  The  first  hearing  of  an  insolvent's  petition  having  been  a4Joumed, 
in  consequence  of  his  being  taken  suddenly  ill  during  his  examination, 
he  settled  with  his  detaining  creditor,  and  went  out  of  custody  without 
the  adjudication  of  the  court;  ou  a  subsequent  day  he  obtained  a  rule 
absolute  for  the  dismissal  of  his  petition,  and  for  the  re-delivery  of 
his  books  of  accounts,  which  had  been  filed  before  the  first  hearing. 
On  his  coming  up  a  second  time,  it  appeared  that  he  had  assigned  the 
books  to  a  creditor ;  but  the  court  ordered  that  they  should  be  pro- 
duced, together  with  the  assignment,  on  pain  of  having  his  petition 
dismissed.— re  E,  Hulme,  Id.  23. 

18.  If  an  insolvent,  whose  residence  within  the  walls  of  the  prison  has 
been  dispensed  with  ou  account  of  ill-health,  goes  out  of  the  rules 
after  filing  his  petition,  his  petition  will  be  dismissed.— re  W>White, 
Id.  27. 

u  u 
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19.  Itt  a  case  of  damages,  in  an  action  for  crimiBal  conTersattcHi,  the 
court  will  give  its  jadgment  according  to  the  rerdict,  and  will  not 
admit  eridence  to  show  that  the  damages  awarded  should  hare  been 
reduced — r#  J.  Martk,  1  Cressw.  28. 

2D.  An  insolvent  harlng  been  once  difcharged,  and  having  omitted  to 
insert  a  debt  in  his  former  schedule,  owing  prior  to  such  discharge, 
on  coming  up  a  second  time,  was  remanded  to  obtain  the  consent  of 
three-fourths  of  his  crediton. — re  B,  RmwUm,  Id.  33. 

31.  Where  the  insolvent  is  entitled  to  a  share  of  the  personalty  of  an 
intestate,  but  administration  has  not  as  yet  been  taken  out,  the  court 
will  not  delay  the  discharge  till  the  assignee  has  been  put  in  posses- 
sion.— re  F.  Burner,  Id.  33. 

22.  Executors  becoming  possessed  of  property  accruing  to  an  insolvent 
after  his  discharge,  were  ordered  to  retain  it ;  and  sufficient  case  not 
being  shown,  one  moiety  thereof  was  directed  to  be  transferred  to  the 
insolvents  assignees,  under  1  Geo.  4.  c.  119.  s.30. — re  H,  Hewlett^ 
Id.  34. 

23.  In  cases  of  slander,  the  court  will  reg^ulate  its  judgment  by  the 
amount  of  damages. — re  J.  Jackson,  Id.  37. 

24.  Where  the  opposing  creditor's  debt  was  contracted  by  the  insolvent's 
wife  during  his  absence  at  sea,  but  the  order  was  not  completed  on 
his  return,  the  question  was,  whether  his  allowing  it  to  be  completed 
was  such  an  adoption  of  the  debt  as  to  deprive  him  of  the  benefit  of 
the  act,  the  value  of  the  goods  being  so  great  that  he  could  not  have 
the  probable  means  of  paying  for  them ;  it  was  decided  in  the  ne- 
gative.— re  G.Wingham,  Id.  39. 

25.  The  insolvent's  balance-sheet  commencing  at  the  time  of  his  commit- 
ment, instead  of  his  arrest,  is  a  ground  for  the  dismissal  of  the  peti- 
tion.—re  W,  Bear,  Id.  41. 

26.  An  affidavit  stating  that  all  the  insolvent's  debts  are  contracted  in 
one  county,  and  that  all  the  creditors  resided  there,  was  held  sufficient 
ground  for  an  order  that  the  insolvent  should  be  remo?ed. — re  71 
Twine,  Id.  42. 

27.  Notwithstanding  a  breach  of  trust  be  of  such  a  nature  as  to  expose 
the  insolvent  to  a  criminal  prosecution,  the  court  will  order  him  to  be 
imprisoned  under  the  statute  7  Geo.  4.  c.57.  s.49.  with  liberty  to  the 
opposing  ci^ditor  to  discharge  him. — re  W,  Langley,  Id.  43. 

28.  If  an  insolvent  wilfully  puts  his  assignees  to  unnecessary  expense^ 
by  instituting  law-proceedings  against  them,  (for  acts'done  by  them  in 
the  discharge  of  their  duty,)  with  intent  to  consume  his  property  and 
diminish  the  fund  to  be  distributed  to  his  creditors,  the  court  will 
remand  him  until  he  obtains  the  consent  of  three-fourths  of  hia 
creditors. — re  A*  M^Beath,  Id.  46. 

29.  If  an  insolvent  in  confinement  contracts  a  debt,  and  disguises  or 
even  keeps  back  the  fact  of  his  imprisonment,  it  is  a  fraudulent  con- 
tracting of  a  debt.— re  F.  H.  Tolfrey,  Id.  48. 
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9Db  An  opposiBg  creditor,  on  application  to  the  court  to  refer  the  in- 
•olvent^s  tchedule  and  accoonts  to  the  proper  officer  of  the  court,  is 
bound  to  prore  the  ensteace  of  that  debt  at  the  hearings  notice  to 
that  effect  having  been  given  him. — r«  R.  Wmier^  I  Cressw.  60. 

31.  Upon  proof  by  the  oppoaing  creditor  of  hie  debt,  aa  required  by 
sta(t  7  G^.  4.  c.  d7..a.  43.  he  will  be  entided  to  oppoee,  and  the  debt 
cannot  be  inralidated  either  by  the  statute  of  limitations,  or  upon  the 
stamp  act — Id.  ibid. 

39.  Where  an  insolvent  after  having  given  bail  in  two  actions,  made 
over  the  whole  of  his  property  by  a  bill  of  sale  to  his  wife's  trustee 
for  the  re^payment  of  trust-money  advanced  by  the  trustee  to  the 
insolvent,  it  was  held  that  this  was  both  a  fraudulent  preference, 
and  a  fraudulent  making  away  with  property  within  the  meaning  of 
the  Stat  7  Geo.  4.  c.  57.  s.  48.'-re  J.  Turner,  Id.  54. 

33.  The  last  usual  place  of  abode  must  be  inserted  in  an  insolvent's 
schedule.— re  W.  Staves,  Id,  56, 

34.  The  solicitor  to  the  assignee  of  a  bankrupt-creditor  of  the  insolvent 
is  not  competent  to  consent  to  waive  notice  of  the  hearing  of  an  insol- 
vent's petition,  although  a  delivery  of  notice  to  him  is  equivalent  to 
personal  service  on  the  assignee. — re  J,  B.  McCarthy,  Id.  56. 

35.  If  an  insolvent  neglects  to  deliver  up  to  the  assignee  of  his  estate, 
leases  to  which  he  is  entitled,  and  is  then  discharged  ;  the  court  upon 
his  coming  up  a  second  time  to  take  the  benefit  of  the  act  will  not 
discharge  him  until  the  leases  are  delivered  up,  they  being  the  pro- 
perty of  the  assignee  under  the  first  assignment — reJ*€ooper,  Id.  58. 

36.  Leave  will  be  g^ven  to  an  insolvent  to  file  a  petition,  notwithstand- 
ing he  has  been  several  years  in  custody,  and  during  that  time  dis- 

.  posed  of  all  his  property;  such  permission  not  determining  the 
merits  of  the  case. — re  J,  Ramsden,  Id.  50. 

37.  The  7th  rule  of  court  requiring  an  insolvent,  on  moving  for  leave  to 
file  a  petition,  to  state  to  whom  all  monies  have  been  paid,  &c.  since 
the  arrest,  means  that  the  person  must  be  identified,  his  trade  and 
address  specified  in  the  aflklavit,  so  that  perjury  may  be  assigned  on 
the  affidavit,  if  false.— Id.  ibid. 

38.  Where  an  insolvent  had  hired  a  horse ;  and  during  the  period  of  the 
hiring,  proposed  to  give  to  the  owner  a  bill  as  the  price  of  the 
horse,  which  was  not  agreed  to ;  but  the  bill  was  left,  at  the  stables 
during  the  absence  of  the  owner,  and  the  horse  was  afterwards  sold 
by  the  insolvent  and  the  bill  dishonoured,  the  transaction  was  held 
to  be  a  fraud  within  the  meaning  of  the  act — re  C.  O.  Buikman,  Id.  63. 

30.  On  an  application  for  an  allowance  under  the  stat,  7.  Geo.  4.  c.  57. 
s.  56.  the  notice  must  be  served  on  the  creditor,  and  not  on  his  at- 
torney.— re  Whangley,  Id.  Gd. 

40.  Where  an  insoWent  removed  himself  from  custody  in  the  country 
to  London  by  a  writ  of  habeas  corpus,  and  went  out  on  bail  for  two 
days,  it  was  held  that  this  did  not  take  the  case  out  of  the  66th  sec- 

\5   V  2 
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lion  of  tbe  act,  the  change  of  custody  on  the  rarrender  being  imina- 
terial. — re  J.  Bttnerofi,  1  Cressw.  66. 

41.  If  an  executrix,  being  insolvent,  inserts  the  debts  of  the  testator  in 
her  schedule,  they  will  be  struck  out. — re  EUz,  Smith,  Id.  6^. 

42.  So  long  as  an  insolvent's  estate  is  rested  in  the  provisional  assignee, 
the  court  has  the  power  of  appointing  assignees  after  he  has  dis- 
charged himself;  but  will  not  do  so  unless  a  very  strong  case  is  made 
out  to  induce  them. "^re  J.  Bradbury ,  Id.  71. 

43.  The  assignees  of  an  insolvent's  estate  are  bound  to  file  an  account 
prior  to  the  declaration,  or  pajrment  of  a  dividend. — re  A.  Smith,  Id.  73. 

44.  This  court  will  not,  under  any  circumstances,  question  the  merits 
or  propriety  of  a  decision  made  in  a  superior  court — re  J.  Mmnhj 
Id.  74. 

45.  Lands  and  tenements  are  not  within  the  meaning  of  the  6th  rule  of 
court. — re  J.  AmoU,  Id.  76. 

46.  Notice  of  opposition  to  an  insolvent  by  a  wrong  christian  name,  but 
altered  when  too  late,  to  the  right  name,  is  bad  notice.  —  re  W, 
Batten,  Id.  77. 

47.  A  creditor  has  the  right  to  apply  for  the  removal  of  an  insolvent 
without  entering  notice  of  opposition. — Id.  ibid. 

48.  An  insolvent  omitting  to  give  a  proper  description  of  all  his  places 
of  residence,  where  he  may  have  contracted  any  of  his  debts, 
will  be  remanded.—  re  G.WorMte^-,  Id.  80 ;  and  re  R,  E.  Tomphins, 
Id.  86. 

49.  An  opposing  creditor  whose  debt  does  not  amount  to  20/.  must  first 
get  execution  before  the  adjudication  can  be  carried  into  effect ;  but 
the  court  has  the  power  of  remanding  the  case  to  such  a  period  as 
would  enable  the  creditor  to  gain  his  object — re  G,  Eningblut,  Id.  81. 

50.  In  cases  of  insolvent  publicans,  the  court  requires  the  licences  to  be 
filed  prior  to  the  hearing. — re  J,  Monk,  Id.  82. 

51.  Creditors  in  making  entries  of  opposition  must  adhere  strictly  to 
the  rules  on  that  subject  laid  down  by  the  court ;  and  if  the  entry  is 
not  made  in  the  proper  page  and  column,  the  creditor  will  not  be  al- 
lowed to  oppose. — re  T.  O.  Higg%n$,  Id.  82. 

52.  Obtaining  goods  without  the  probable  means  of  paying  for  them, 
between  the  period  of  arrest  and  surrender  is  a  fraudulent  contracting 
ofadebt— re  J.  iSfocA/orrf,  Id.  87. 

53.  Although  an  insolvent  be  unopposed,  the  court  will,  in  cases  of 
.    fraud,  exercise  the  discretionary  power  vested  in  it  by  the  act  of  par- 
liament, and  prolong  the  imprisonment  of  the  party. — re  C.  Lewis, 
Id.  89. 

54.  Where  the  insolvent  obtained  goods  from  his  opposing  creditor, 
without  mentioning  to  him  that  he  had  that  day  been  arrested,  and 
the  action  settled  by  his  bail,  it  was  held  to  be  a  fraudulent  contract- 
ing of  a  debt— re  i>.  W.  Bray,  Id.  89. 
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66.  Where  tbe  insolvent,  the  day  after  his  opposing  creditor  had  threat- 
ened to  arrest  him  unless  part  of  the  debt  were  immediately  paid, 
sold  all  his  property,  and  gare  an  unsatisfactory  account  of  the  pro- 
ceed8,itwasheldto  be  a  fraudulent  making  away  with  his  pro- 
perty.—-re  J.  Jueklin,  1  Cress w.  93. 

56.  An  insolvent  having  been  discharged  within  five  years,  is  obliged 
to  prove  that  his  second  insolvency  has  arisen  from  misfortune :  on 
failure  of  such  proof,  the  consent  of  three-fourths  in  number  and 
value  of  his  creditors,  is  required  by  the  court.— re  J,  Woods,  Id.  97. 

67.  An  insolvent  will  not  be  discharged  forthwith,  who  shall  falsely  file 
a  blank  estate  paper,  he  being  possessed  of  property  beyond  his  ex- 
cepted articles,  at  the  time  of  filing  his  petition.— re  T.  Drakeford, 
Id.  100. 

68.  Although  the  damages  in  an  action  for  slander  are  small,  the  court 
will  take  into  consideration  the  relative  situation  in  life  of  the  par- 
ties, and  award  its  judgment  accordingly. — re  J,  Allen,  Id.  100. 

69.  The  acceptance  of  a  security  from  an  insolvent,  subsequent  to  the 
contracting  of  a  debt  with  a  knowledge  of  previous  fraud,  acts  as  a 
waiverof  complaint— re  F.  ScoUon,  Id.  102.  and  re  W.  Streachen, 
Id.  109. 

60.  A  sequestration  in  Scotland,  although  similar  to  bankruptcy  in 
England,  not  coming  within  the  words  of  the  act  of  parliament,  need 
not  be  inserted  in  the  petition. —  re  W,  Button,  Id.  104. 

61.  Where  an  insolvent,  having  represented  to  a  creditor  that  he  had 
received  an  order  for  a  watch  from  a  particular  person,  and  requested 
the  creditor  to  let  him  have  some  watches  for  the  purpose  of  enabling 
the  person  to  make  a  selection,  promising  to  return  them  all,  that  the 
one  chosen  might  be  completed ;  and  it  appeared  that  the  representa- 
tion was  false,  and  the  watch  was  sold  to  some  other  person,  and  the 

price  was  not  paid  to  the  creditor,  the  court  remanded  the  insolvent. 

re  G,  Ogston,  Id.  106. 

62.  The  assignee  of  a  bankrupt  is  not  guilty  of  a  breach  of  trust  in  neg- 
lecting to  pay  the  costs  of  the  solicitor  under  the  commision. 

re  R,  L.  Sheppard,  Id.  109. 

63.  Where  the  insolvent  pleaded  the  general  issue  to  an  action  on  a 
bill  of  exchange,  and  afterwards  brought  a  writ  of  error,  it  was  held 
to  be  a  vexatious  defence. —  re  T.  Baker,  Id.  110. 

64.  An  insolvent  being  arrested  by  process  out  of  a  court  of  local  juris- 
diction, removing  himself  by  habeas  corpus  cum  eausA  to  London,  has 
no  locus  standi  in  this  court — re  P,  Rutter,  Id.  112. 

66.  In  all  cases  of  fraud  by  false  representations,  the  court  requires  the 
evidence  of  the  party  complaining  to  prove  that  the  credit  was  given, 
in  consequence  of  such  representations. —  re  J.  Corlass,  Id.  1 16. 

66.  An  insolvent  who  on  being  sued  as  one  of  bail  on  a  writ  of  #ctre 
facias,  files  a  false  plea,  thereby  delaying  the  opposing  creditor,  and 
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patting  him  to  nimeceMNirjr  expenoe,  will  be  remanded. — r#   T. 
Loving^  1  Creasw.  117. 

67.  Were  thf  intolreDt  represented  Atkely  to  creditors  with  whom  be 
had  had  many  dealings,  that  be  kept  an  accotmt  with  a  banker, 
on  whom  he  gare  a  check  for  money  lent,  and  Aat  he  had  married  a 
woman  of  fortune,  who  was  prerented  by  illness  from  coming  to  town 
to  transfer  stock,  and  thereby  induced  his  creditors  to  lend  several 
sums  of  money,  he  was  remanded  for  tweWe  months. — re  H.  H.  Mwnr: 
Id.  119. 

68.  Where  an  uncertificated  bankrupt,  in  consideration  of  haring  bis 
certificate  granted,  is  induced  to  give  bills  of  exchange  to  some  of  his 
creditors  for  debts  due  before  the  commission  of  bankrupt,  (they 
not  having  proved  their  debts  under  that  commission)  thereby  re- 
newing the  original  debts ;  such  bankrupt  on  coming  up  to  be  heard  on 
his  petition  in  this  court,  has  a  locui  standi  under  the  stat  7  Geo.  4. 
c.  67.  8.  64.,  as  against  a  holder  of  the  biUs,  who  is  privy  to  the 
circumstances  under  which  they  were  given. —  re  J.  Ahrmham,  Id.  12S. 

66.  A  submission  to  arbitration  with  a  subsequent  award  is  a  waivo*  of 
any  fraud.— re  W.  Ashley,  Id.  1515. 

70.  Where  it  appeared  that  an  insolvent,  on  coming  up  the  second 
time,  had  retained  money  which  he  had  received  as  derk,  and  ought 
to  have  paid  over  to  his  employers,  it  was  held  that  as  this  debt  had 
not  been  contracted  by  misfortune,  he  must  obtain  the  consent  of 
three-fourths  of  his  creditors. — re  J.  Phspptny  Id.  196. 

71.  An  omission  in  an  insolvent's  petition  of  his  having  been  bankropt, 
even  twenty  years  prior  to  his  insolvency,  is  fatal. —  re  C.  WM,  Id. 
727.  and  re  J.  Bentley,  Id.  134. 

72.  Where  the  insolvent,  being  an  attorney,  pleaded  the  general  issue 
to  an  action  for  a  debt  which  he  acknowledged  to  be  due,  the  defence 
was  held  to  be  vexatious. — re  G.  D.  Giles,  Id.  127. 

67.  Where  the  insolvent  pleaded  the  general  issue  to  a  debt  whidi  he 
acknowledged,  and  also  paid  money  to  a  relative  after  an  offer,  on 
his  part,  of  a  composition  with  his  creditors,  he  was  remanded. — re 
T.  a  Gould,  Id.  130. 

73.  Where  it  appears  from  an  insolvent's  schedule>  that  all  his  debts 
and  credits  are  in  the  country,  the  court  will  order  the  removal  of  the 
insolvent  at  his  own  expence. —  re  E,  Sibley,  Id.  134. 

74.  Where  the  greater  part  of  an  insolvent's  creditors  reside  in  the 
country,  the  court  on  a  motion  unsupported  by  affidavits,  will  order 
his  removal  at  the  expence  of  the  opposing  creditor. —  re  S.  Pmine,  Id. 
136. 

76.  An  insolvent  giving  a  bill  on  a  banker  with  whom  he  has  no  ac- 
count, held  guilty  of  contracting  a  debt  by  means  of  ftlse  repre- 
sentations.— re  J.  Steer,  Id.  136. 

76.  The  transposition  of  the  insolvent's  Christian  and  surname  in  hie 
petition,  is  not  a  sufficient  ground  for  dismissing  it — re  Aaron  WotfTy 
Id.  138. 
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77.  A  married  womao,  who  has  obtained  a  rerdict  againit  an  inaolTeat, 
before  corertore,  may  give  evidence  against  him,  notwithstanding 
proceedings  were  had  by  #rtr«/«aa#,  to  make  the  husband  a  party  to 
charge  the  defendant  in  execution. — r$  Aaron  Wolff,  I  Cressw.  138. 

78.  In  a  case  of  gross  fraud,  the  court  will  dismiss  an  insolvent's  peti- 
tion, instead  of  delaying  his  discharge  for  a  definite  period. — ^Id. 
ibid. 

79.  Where  an  insolvent  described  himself  as  agent  to  a  merchant, 
whereas  he  was  agent  to  several  persons  of  different  trades,  jointly 
engaged  in  a  particular  transaction,  the  case  was  adjourned  for  the 
insolvent  to  amend,  and  re-advertise. — re  T.  B.  Lander ,  Id.  142. 

80.  In  cases  of  fraudulent  breach  of  trust  by  confidential  servants,  the 
court  will  act  with  more  severity  than  in  ordinary  cases. — re  R,  Davis f 
Id.  143. 

81.  Where  a  removal  by  habeas  corpus  was  sued  out  by  a  relative  of  the 
insolvent  without  her  knowledge,  procurement,  or  request,  the  order 
for  hearing  was  dismissed,  it  being  held  as  a  removal  by  kabeas  corpus 
sued  out  on  hsr  6eiUi(^  within  the  meaning  of  the  66th  section  of  the 
act— re  E.  Dunford,  Id.  144. 

83.  In  cases  of  fraud,  the  court  will,  on  the  evidence  of  the  insolvent 
alone,  exercise  the  discretionary  power  vested  in  it  by  the  47th  sec- 
tion of  the  act,  notwithstanding  the  opposing  creditor  is  not  present 
to  substantiate  his  case. — re  S.  TansweUf  Id.  147. 

83.  Notice  of  oj^osition  entered  in  the  country,  is  not  sufficient  to 
entitle  a  creditor  to  oppose  in  London. — re  G.  SamweUfor  J.  Admms 
Id.  148. 

84.  A  prior  insolvency,  though  it  took  place  seventeen  years  before, 
must  be  stated  in  the  petition. — re  J,  Bradford,  Id.  140. 

86.  The  court,  under  the  statute  1  Geo.  4.  c.  119.  s.  13.  has  no  power  to 
permit  the  assignees  of  an  insolvent  to  compound  a  suit  in  equity. — 
re  J.  Truss,  Id.  160. 

86.  An  insolvent  arrested  in  the  country,  removes  himself  by  kabeas 
corpus  to  the  King's  Bench  prison,  where  another  detainer  is  lodged 
against  him,  the  plaintifis  in  the  original  action  discharge  him,  and 
lodge  another  detainer  against  him  for  another  debt :  Held,  that  this 
was  a  removal  by  habeas  corpus,  within  the  meaning  of  the  66th  sec- 
tion of  the  act,  as,  from  the  first  arrest,  the  insolvent  was  never  out  of 
custody,  and  the  subsequent  detainers  depended  on  the  prior  arrest 
—re  W.  A.Cardsn,  Id.  162. 

87.  If  an  insolvent  has  been  bankrupt  more  than  once,  tiiat  must  be 
mentioned  in  his  petition,  notwithstanding  the  first  commission  issued 
during  his  mincMrity. — re  J,  Frances,  Id.  166. 

88.  A  referance  of  *<all  matters  in  dispute"  is  conclusive,  so  as  to  pre- 
vent an  opposing  creditor  firom  going  into  a  question  of  fraud. — re 
J.  P.  Taylor,  Id.  166. 

89.  Where  an  insolvent  sets  forth  his  name  incorrectly,  the  court  will 
dismiss  his  petition.^re  T.  A.  Forster,  Id.  167. 
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90.  The  counsel  for  an  opposing  creditor  may  examine'  an  inaolvent  as 
to  the  disposition  of  his  property,  for  the  purpose  of  establishing  a 
case  of  fraud,  notwithstanding  such  property  would  be  affected  by  a 
prior  bankruptcy  of  the  insolvent.— re  W.  MilU  I  Cressw.  167. 

91.  An  order  for  an  allowance  under  the  56th  section  of  the  act,  may 
be  examined,  if  it  appears  that  such  order  was  obtained  by  falae  re- 
presentations.— re  J,  Marsh,  Id.  168. 

92.  Where  an  insolvent,  ordered  goods,  to  be  paid  for  on  delivery;  and 
then  refused  to  pay  for  them,  or  redeliver  them,  it  was  held  that  he 
had  obtained  them  by  fraudulent  means. — re  J.  Suter,  Id.  160. 

93.  If  an  insolvent,  having  two  Christian  names,  has  been  disdiarged 
under  a  prior  insolvency  by  only  one  of  those  names,  abandoning 
the  other,  the  court  will  dismiss  the  order  for  hearing,  and  require  a 
re- advertisement  of  both  names. — re  T,  J.  Newman^  Id.  161. 

94.  The  disposal  of  property,  that  would  benefit  an  insolvent's  credi- 
tors, between  the  period  of  arrest  and  render  to  prison,  is  a  ground 
for  the  dismissal  of  his  petition. — re  J.  Tueke^j  Id.  162. 

96.  Where  an  insolvent  made  over  a  waggon  and  horses  to  a  creditor, 
(who  already  had  bills  as  a  security  for  his  debt,)  but  left  his  own 
name  on  the  waggon,  and  continued  to  work  them,  as  he  stated,  for 
the  benefit  of  the  creditor,  the  court  considered  this  to  be  a  fraudu- 
lent disposal  of  property. — re  J.  Presley,  Id.  163.     . 

96.  Where  all  an  insolvent's  creditors  reside  in  the  country,  the  court 
upon  affidavit  will  order  his  removal. — re  E.  Nokes,  Id.  164. 

97.  When  a  case  has  been  fuUy  gone  into,  the  court  will  not  allow 
counsel  to  appear  for  another  creditor,  who  has  not  entered  notice  of 
oppoaition.^re  JJ.  Blore,  Id.  166. 

98.  If  an  insolvent  has  possession  of  property  belonging  to  another,  and 
exercises  a  controul  over  it  for  a  long  period  of  time,  such  possession 
constitutes  a  reputed  ownership ;  and  it  must  be  delivered  up  for  the 
benefit  of  the  creditors. — re  J.  Fensham,  Id.  166. 

99.  The  court  at  any  time,  prior  to  adjudication,  will  adjourn  a  case  if 
there  is  found  any  error  in  an  insolvent's  description. — re  J.  Cooper, 
Id.  168. 

100.  Where,  in  consequence  of  the  misdescription  of  the  insolvent's 
residence,  the  case  is  adjourned,  the  insolvent  may  insist  upon  the 
opposing  creditor's  going  on  with  his  case. — re  H,  Ai.  Say,  Id.  168. 

101.  A  person,  who  borrows  money  for  the  purpose  of  carrying  on  busi- 
ness, on  becoming  insolvent,  has  no  right  to  give  up  his  efiects  to  the 
lender,  in  preference  to  his  other  creditors ;  should  he  do  so,  it  wiM 
be  construed  to  be  a  fraudulent  making  away  of  property.— »r«  J. 
Johneoek,  Id.  170. 

INSURANCE. 

The  ship  was  chartered  to  London,  and  until  she  had  been  moored  24 
hours  in  safety.  She  arrived  at  Deptford,  and  applied  to  be  admitted 
into  the  King's  Dock,  but  the  master  was  informed  that  no  order  had 
arrived,  and  that,  if  it  bad,  the  ship  could  not  be  brought  in  on  ac- 
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count  of  the  iee.  She  remained  according^Iy  moored  off  a  king^s  ship 
for  nine  days,  and  was  then  driren  on  the  shore  by  the  ice,  and  lost. 
The  jury  were  charged  to  find  for  the  plaintiff,  if  they  thought  the 
ship  was  detained  by  the  ice  ;  and  for  the  defendant,  if  they  thought 
the  captain  waited  merely  for  the  order.  They  found  for  the  plain- 
tiff, and  the  court  refused  to  distuib  the  verdict — Samuel  v.  Royal 
Exchange  Assurance  Company^  8  B.  &  C.  119. 

LEGACY  DUTY. 

Stock  was  bequeathed  to  executors  in  trust  to  pay  the  interest  to  B. 
for  life,  remainder  after  B.^s  death  to  his  surviving  children.  The 
executors,  upon  A.'s  death,  and  before  Aug.  31,  1815,  transferred  the 
stock  into  their  own  names,  but  B.  not  dying  till  1826,  they  still 
continued  possessed  of  it  in  trust.  Held,  that  the  transfer  did  not 
amount  to  a  pajrment,  delivery,  retainer,  satisfaction  or  discharge  of 
the  legacy  before  Aug.  31,  1815,  and  was  therefore  liable  to  the 
duty  under  the  56  G.  3.  c.  \%^,— Attorney  General  v.  Wood,  2  Y.  &  J. 
200. 

LIBEL. 

1.  Information  for  a  libel.  The  defendant  was  found  guilty,  and  spoke 
in  person  in  mitigation  of  punishment ;  and  having  gone  into  much 
irrelevant  matter,  was  advised  by  the  court  to  arg^e  upon  the  ground 
of  his  having  been  in  error  in  making  the  charge ;  saying  they  could 
not  allow  him  to  urge  the  truth  of  the  charge  then,  after  having 
been  put  to  fair  proof  of  it  at  the  trial.  —  Rex  v.  Bradley ,  2  M.  &  R. 
152.» 

2.  Written  slander,  tending  to  bring  the  plaintiff  into  public  hatred  and 
contempt,  is  actionable ;  as  when  an  overseer  is  charged  with  op- 
pressive conduct  towards  paupers,  in  compelling  them  to  receive 
payment  of  their  weekly  parish  allowance  in  orders  for  flour  upon  a 
particular  tradesman. — Woodward  v.  Dowsing,  2  M.  &  R.  74. 

LIMITATIONS.    See  Statute  of  Limitations. 
LUNATIC. 

An  order  on  parish  officers  to  pay  a  certain  sum  due  for  the  past,  and 
also  a  certain  weekly  sum  for  the  future,  maintenance  of  a  pauper 
lunatic  confined  in  an  asylum  is  bad,  so  far  as  respects  its  retro- 
spective operation,  though  good  as  to  the  rest. — Rex  v.  Ink,  Maulden, 
8  B.  &  C.  78.     S.  C,  2  M.  &  R.  146. 

1  We  have  given  this  report  almost  verbatim,  except  the  sentence,  which  is  also 
reported.  The  marginal  note  is,  "  The  defendant  in  an  information  for  a  libel  may 
prove  the  truth  of  the  matters  alleged  to  be  false  and  libellous.    SemhU" 

The  point  is  new:  *'  To  deny  the  libel  is  of  no  signification,  for  oath  stands 
against  oath,  and  the  information  goes  that  the  fact  may  be  ascertained.  It  would 
be  an  absurdity,,  if  a  man  were  allowed  to  justify  when  an  information  is  prayed 
against  him,  and  should  not  be  allowed  to  justify  when  the  information  is  brought 
to  trial.''    Hoh's  Law  of  Libel,  260. 
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MANDAMUS. 

The  Court  granted  a  mandanras  to  the  ordinary  to  permit  a  perM»  to 
inspect  and  take  extracts  from  the  book  of  the  registrar,  toaching  a 
lifing  within  the  diocese,  the  next  presentation  of  which  was  cUiwied 
both  by  the  ordinary  and  the  person  appljring  for  the  writ-ri2ejr  t. 
Bp,  of  Ely,  8  B.  &  C.  112.  S.  C.  under  the  name  of  Finek  ▼.  Bp. 
of  Ely,  2M.&R.137. 

MARRIAGE. 

The  Stat.  4  Geo.  4.  c  75.  s.  16.  requiring  the  consent  of  parents  to  the 
marriage  of  a  minor  is  directory  merely ;  and  a  marriage  was  hdd 
valid  though  the  man  was  a  minor,  and  his  lather  then  lifing  did 
not  consent  The  wife  gains  her  husband's  settlement,  though  the 
marriage  is  brought  about  by  fraud  on  the  part  of  parish  oflicers. 
R€x  Y.  Ink.  Birmingham,  8  B.  &  C.  29. 

MONEY  HAD  AND  RECEIVED. 

The  part  owner  of  a  vessel  contracted  with  his  partner  for  the 
purchase  of  his  moiety  and  paid  the  price.  He  was  thencefor- 
ward allowed  the  exclusive  possession  of  the  vessel,  and  received, 
and  deposited  as  a  security  for  a  loan  to  himself,  the  defendant's 
title  deeds ;  but  could  not  procure  a  bill  of  sale  of  the  moiety.  Held, 
that  as  the  plaintiff  had  derived  a  benefit,  and  the  defendant  suf- 

•  fered  an  inconvenience  from  the  part  execution  of  the  contract,  it 
could  not  be  rescinded  so  as  to  allow  of  the  plaintiff's  recovering  the 
price  paid  in  an  action  for  money  had  and  received. — Beed  v.  Blmrnd- 
ford,  2  Y.  &  J.  278. 

ORDER.    See  Highway. 

OVERSEER. 

An  overseer  may  re-enter  and  resume  possession  of  a  house  (the  pro- 
perty of  the  parish)  during  the  absence  from  home  of  the  pauper  by 
whom  it  had  been  occupied  ;  and  is  not  bound  to  proceed  under  50 
G.  3.  c.  12.  s.  24.  which  gives  authority  to  two  justices  to  eject  pau- 
pers unlawfully  intruding  and  refusing  to  quit  after  notice.  Per 
Lord  Tenterden :  The  statute  was  not  intended  to  take  away  a  right 
which  the  owner  of  property  had  at  common  law  to  enter  and  take 
possession  ;  if  it  could  be  done  peaceably.* — Wildbor  v.  Bminsfortk, 
8  B.  &  C.  4. 

PARTIES. 

1.  Case  against  owners  of  a  vessel  for  loss  of  goods  shipped  by  plaintiff. 
By  an  agreement  between  the  master  and  the  owner,  it  was  agreed 
(amongst  other  things)  that  the  master  should  take  the  said  ship  into 
his  service  for  a  certain  time,  and  pay  freight  for  the  same  at  a  cer- 
tain rate,  but  that  the  owner  should  have  an  agent  on  board,  who,  on 
deviation  by  the  master,  was  authorised  to  supersede  him ;  and  that 
bills  taken  by  the  master  in  pajrment  of  homeward  freight,  should  be 

»  Sec  No. No.  I.    Article.?. 
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traoflmittod  to  the  tnuteea  for  the  owner  and  matter.  Hekl,  that  the 
agreement  heing  in  sabstance  bat  an  appointment  of  a  maiter  upon 
an  undertaking  by  him  that  the  ship  ahonld  earn  a  certain  sum,  and 
all  beyond  that  sum  -to  be  for  his  own  benefit,  the  owner  was  still 
liable  to  the  shipper,  though  the  shipper  was  aware  of  the  agreement. 
— Co/vtn  T.  Newherry,  8  B.  &  C.  166.    S.  C.  2  M.  &  R.  47. 

[N.  B.  The  agreement  contained  many  particulars  which  might  be 
supposed  in  some  measure  to  influence  the  construction,  but  which 
it  is  impossible  to  digest  or  abstract.] 
2.  The  owner  of  post  horses,  let  to  take  a  gentleman's  carriage  to  Ep- 
som, and  as  usual  under  the  guidance  of  the  owner's  senrants,  is 
liable  for  an  injury  occasioned  by  their  negligent  driving. — Smith  t. 
Lawrenety  2  M.  &  R.  1. 

[The  judges  all  expressed  their  adherence  to  their  opinions  deli- 
vered in  Laugher  t.  Pointer,  (8  D.  &R.  666.  6  B.  &  C.  647.),  in 
which  the  court  were  equally  divided  on  the  question  whether  the 
hirer  of  job  horses  let  for  the  day  was  liable.  Lord  Tenterden,  C.  J. 
declared  the  cases  not  in  substance  distinguishable ;  but  the  other 
judges  thought  them  distinguishable.] 

PEWS. 

The  perpetual  curate  of  an  augmented  ohapelry  within  a  vicarage  may 
maintain  trespass  for  pulling  down  a  pew  in  the  chapel,  even  against 
the  vicar  and  chapelwarden. — JofUi  v.  Ettii^  2  T.  &  J.  266. 

PLEADING. 

1.  An  information  for  unlawfully  soliciting  a  custom-hoase  officer  to 
neglect  his  duty,  stated  merely  that  A.  was  '^  a  person  employed  in  the 
service  of  the  customs  of  our  said  lord  the  king ;  and  that  as  such  per- 
son so  employed  as  aforesaid  it  was  his  duty  to  seize,"  &c.  Held  in- 
snflicient ;  for  the  duty  in  question  was  imposed  '*  on  officers  in  the 
army,  navy,  or  marines  duly  authorised,  &c.  and  officers  of  customs 
or  excise,  or  any  person  having  authority  from  the  commissioners, 
&c.  and  it  did  not  appear  that  A.  came  within  either  description. 
Rex  V.  Everett,  8  B.  &  C.  114.    S.  C.  I  M.  &  R.  36. 

2.  In  an  action  against  the  marshal  of  the  King's  Bench  for  an  escape, 
the  declaration  stated  mutual  bonds  of  submission  by  the  plaintiff 
and  A.,  the  award,  &c.  and  the  subsequent  committal  of  A.  for  con- 
tempt in  not  performing  it.  Held,  that  the  plaintiff  was  bound  to 
prove  the  execution  of  bo&  of  the  bonds  of  submission,  though  it 
might  have  been  otherwise  had  he  alleged  and  proved  the  order  for 
the  attachment ;  but  that  proof  of  such  order,  the  order  not  being 
alleged  in  the  declaration,  was  not  sufficient. — Brmxier  v.  JofUMf  8  B. 
&C.  124.    S.  C.2M.&R.88. 

[N.  B.  In  Bar.  &  Cr.  it  is  stated  that  A.  (then  being  in  custody  of 
the  defendant)  was  brought  by  luih,  earp.  before  a  judge  at  chambers, 
and  committed  by  him  for  the  contempt,  and  that  it  was  urged  in  argn- 
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ment,  that  the  commitment  by  a  judg^  at  chamberg  was  ill^^     In 
M.  &  R.  the  commitment  is  stated  to  have  been  made  by  the  court.] 

3.  Plea,  that  at  the  time  when  the  causes  of  action  accrued,  plaintiff 
and  defendant  were  domiciled  in  Ireland  ;  and  that  afterwards  a  com- 
mission of  bankrui^t  issnsed  against  plaintiff  at  Dublin,  and  that 
plaintiff  was  in  due  manner  found,  a4judged,  and  declared  a  bank- 
rupt. On  demurrer,  the  plea  was  held  bad,  for  not  stating  directly 
that  the  plaintiff  tcMi#  a  bankrupt. — Gwinneu  r.  Carroll,  2  M.  &  R. 
132. 

4.  An  indictment  for  perjury  stated  that  the  defendant  gave  information 
that  A.  being  a  brewer, he,  did  neglect,  &c.  The  information,  not  con- 
taining the  words  in  Italics,  the  variance  was  held  fittal.  —  Rex  v. 
Leech,  2  M.  &  R.  119. 

5.  Declaration  stated  that  in  consideration  that  the  plaintiff  at  the  re- 
quest of  the  defendant  would  consent  to  suspend  proceedings  against 
A.  defendant  undertook,  &c.  to  pay  A.'s  debt.  A  memorandum, 
signed  by  the  defendant  to  the  effect  fuUowing  was  proved :  **  Mr. 
R.  P.  (the  plaintiff)  having,  at  my  instance  and  request,  consented  to 
suspend  proceedings,  Sec.  I  do  hereby  undertake,'^  &c.  It  was  con- 
tended at  the  trial  that  the  proof  ^as  of  an  executed  consideration, 
whereas  the  consideration  set  out  in  the  declaration  was  executory. 
The  objection  was  over-ruled  by  the  judge  ;  and  the  rule  to  enter  a 
nonsuit  was  discharged  by  the  court ;  some  stress  however  being  laid 
on  the  effect  of  the  verdict.— Payn«  v.  Wilson,  1  M.  &  It  708. 

And  see  Parties  ;  Poor  ;  Lunatic  ;  Overseer  ;  Settlement. 

POOR  RATE. 

A  rate  cannot  be  quashed  on  appeal  for  grounds  not  stated  in  the  notice 
of  appeal,  even  though  the  objection  appear  on  the  face  of  the  rate, 
(41  Geo.  3.  c.  23.  s.  4.)  In  the  present  case  the  property,  in  respect 
of  which  certain  persons  were  rated,  was  not  specified  in  the  rate  ? 
and  it  was  held  that  the  rate  might  have  been  quashed  for  the  omis- 
sion, had  it  been  stated  in  the  notice.  ^  Rex  v.  Ink,  of  Brmmfwrd, 
8  B.  &  C.  240. 

And  see  Act  of  Parliament. 

PRACTICE. 

1.  Judgment  having  been  obtained  against  husband  and  wife  for  a  debt 
contracted  by  the  wife  when  sole,  both  were  taken  in  execution.  The 
husband,  having  been  discharged  under  the  insolvent  act,  a  judge's  or- 
der was  obtained  for  the  discharge  of  the  wife ;  but  the  court  held  the 
wife  to  be  personally  liable,  on  its  being  proved  by  affidavit  that  she 
derived  a  separate  income  from  property  vested  in  the  trustees.  (The 
income  was  8/.  per  annum,  and  the  debt  100/.) — Spmrkee  v.  Bell, 
8  B.  &  C.  I.    S.  C.  2  M.  &  R.  124. 

[N.  B.  In  the  marginal  note  to  M.  &  R«  no  mention  is  made  of  the 
separate  estate  which  appears  to  us  the  gist  of  the  case.] 
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2.  Personal  senrice  of  the  notice  of  executing  a  writ  of  inquiry  on  thoV^^  ^^'   ^  ^ 
defendant  is  bad.    It  sbould  be  on  the  attorney  or  derk  in  court — W^'  ^^' 
Brookes  v.  Till,  2  Y.  &  J.  276.  ^/^  ♦ ,  ^  *./ 

3.  An  affidavit  of  the  service  of  a  declaration  in  ejectment  may  be    ^-y/. 
sworn  before  the  attorney  in  the  cause.     Docy  dem.  Cooper  y.  Roe, 
2Y.&J.  284. 

4.  An  action  having  been  brought  in  London  by  a  plaintiff  residing   g 
in  the  country,  a  summons  is  taken  out  in  Loudon  to  stay  the  proceed-  Xk  iC/itt 
ings  in  the  action,  upon  payment  of  a  sum  less  than  the  demand,  to-^^  / 
gether  with  the  costs  incurred,  in  full  satisfaction  of  the  plaintiff's  ,    ,    / 
claim.    This  the  plaintiff's  agent  in  London  refuses  to  accept ;   and.    /  /-  ' 
in  the  mean  time,  it  becomes  necessary  for  the  defendant  to  take  ^      ^  y  / 
some  step  in  the  cause,  in  order   to   prevent   the   plaintiff  from '  '  '.  '    '  ' 
obtaining   interlocutory  judgment.     Accordingly    he   pleads    and 
pays  into  court  the  sum,  &c.  originally  offered.     By  this  time  the 
agent  in  London  has  received  instructions  from  his  principal,  and 
elects  to  take  the  money  out  of  court ,  rather  than  incur  additional 
expense.     Under  such  circumstances,  and  no  fraud  or  vexatious  pro- 
ceeding appearing  on  the  part  of  the  plaintiff,  he  is  entitled  to  costs 
up  to  the  time  of  taking  the  money  out  of  court. — Hawortkv,  Holgate 
2Y.&J.2d7. 

6.  The  rule  requiring  a  term's  notice  of  proceeding,  does  not  extend 
to  a  motion  for  judgment  as  in  case  of  a  nonsuit. — Hockin  v.  Reece, 
2  Y.  &  J.  276. 

PRESCRIPTION. 

Case  for  disturbing  a  ferry.  Plaintiff  proved  a  user  of  thirty-five  years : 
the  defendant  proved  interruptions  at  various  times,  and  a  variation 
of  the  toll  within  living  memory.  The  judg^  having  left  the  question 
to  the  jury,  who  found  for  the  plaintiff,  the  court  refused  to  disturb 
the  verdict.—  Trotter  v.  Harris,2  Y.  &  J.  285. 

REGISTER.  See  Mandamus. 
REMAINDER.  See  Devise. 
SEQUESTRATOR.    See  Use  and  Occupation. 

SESSIONS. 

Justices  at  quarter  sessions  were  equally  divided  on  the  question  whe- 
ther an  order  of  removal  should  be  quashed,  one  of  those  who  voted 
for  the  respondents  being  the  removing  justice  and  a  rated  inha- 
bitant of  the  parish  from  which  the  pauper  was  removed.  The  chair- 
man announced  that  the  court  was  equally  divided,  and  an  order  for 
adjourning  the  appeal  was  then  made.  A  certiorari,  with  a  vi^w  to 
quash  the  order,  was  applied  for,  on  the  ground  that  the  sessions 
ought  to  have  quashed  the  order,  as  there  was  a  majority  oflegal  votes 
for  so  doing ;  but  tlie  K.  B.  refused  the  application,  saying  that  they 
could  not  interfere  in  a  matter  in  which  the  sessions  had  not  exceeded 
their  jurisdiction.     But,  per  Lord  Tenterden,  C.  J.  "  We  do  not  in 
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imy  degree  intend  to  sanction  a  magistnite's  voting  in  any  caae  in 
which  be  is  interested/'  Rex  t.  Jtut.  of  MonmoHtkihire,  8  B.  &  C.  137. 
S.  C.  by  the  name  of  lUx  v.  Ink,  of  Uske,  2  M.&  R.  172. 

SET-OFF. 

1 .  Plaintiff  gave  defendant  a  bond  conditioned  for  the  payment  of  an 
annuity  which  the  defendant  had  bound  himself  to  pay  to  a  third 
person  and  for  the  indemnification  of  the  defendant  against  the 
same.  A  sum  of  money  becoming  due  to  the  annuitant.  Held,  that 
the  defendant  might  set  off  the  amount  against  the  plaintiff,  without 
proring  that  the  defendant  had  been  obliged  to  pay  it.  And,  per 
Cur.  **  The  question  must  be  treated  as  if  it  had  arisen  in  an  action 
on  the  bond,  in  which  case  the  obligor  would  hare  been  bound  to 
prore  performance  of  the  condition  by  payment  of  the  annuity. — 
Penny  v.  Foif,  8  B.  &  C.  11. 

%  Where  a  mutual  credit  has  been  constituted,  so  as  to  give  a  party 
the  right  of  set-off,  it  is  not  in  the  power  of  the  other  to  put  an  end 
to  that  mutual  credit  so  as  to  take  away  that  right.  Thus,  in  an 
action  by  the  assignees  of  bankrupt  (the  drawer)  against  the  defend- 
ant as  acceptor  of  certain  bills,  it  appeared  tliat  after  the  bills  in 
question  were  drawn,  and  before  the  bankruptcy,  they  were  indorsed 
by  the  bankrupt  to  A.  who,  when  they  became  due,  aj^lied  to  the 
acceptor  for  pajrment,  and,  on  being  refused,  paid  himself  out  of 
money  belonging  to  the  bankrupt  in  his  (A.'s)  hands  at  the  time  of 
the  bankruptcy,  and  returned  the  bills  to  the  assignees.  The  de- 
fendant banked  with  the  bankrupt,  and  at  the  time  there  was  a 
balance  in  his  farour.  Held  that  he  was  entitled  to  set  off  tiie 
amount  in  the  present  action ;  for  the  defendant  gave  the  bankrupt 
credit  by  leaving  a  balance  in  his  hands,  and  the  bankrupt  gave  the 
defendant  credit  as  acceptor  of  the  bills,  so  that  there  was  a  mutual 
credit  within  the  meaning  of  the  6  6. 2.  c.  30.  (See  6  Geo.  4L  c.  16. 
s.  66.)     BoUand  v.  Nash,  8  B.  &  C.  10&. 

SETLEMENT. 

1.  To  satisfy  the  6  G.  4.  c.  57.  (which  declares  that  no  settlement  shaU 
be  gained  by  hiring  a  tenement  unless  the  rent  for  the  same  to  the 
amount  of  10/.  be  actually  paid  for  the  term  of  one  whole  year) 
the  whole  yearns  rent  whatever  its  amount,  must  be  paid.  Res  v. 
Ink.  of  Ashley  Hay,  8  B.  &  C.  27.    S.  C.  2  M.  &  R.  21. 

2.  A  settlement  is  gained  by  hiring  and  holding  a  dwelling  house  for 
a  year,  though  part  of  it  (the  cellar)  be  underlet  during  part  of  that 
time ;  (the  60  Geo.  3.  c.  60.  requiring  that  to  gain  a  settlement  by  rent- 
ing a  tenenent,  it  must  consist  of  a  separate  and  distinct  dwelling 
house  or  building,  &c.  of  both,  &c.  and  that  such  house  or  huMing 
shall  be  held,  and  the  land  occupied,  for  the  term  of  one  whQle  year.) 
In  the  present  case  the  house  was  held,  though  not  occupied. —  Rex 
V.  Great  Bolton,  8  B.  &  C.  71. 
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3.  Serrice  under  an  apprenticethip,  bronght  about  by  frauds  confers 
a  settlement,  if  the  fhmd  be  not  on  the  part  of  the  parish  officers. 
In  the  present  case,  the  master  of  the  apprentice  had  been  falsely 
represented  as  a  butcher.  —  Rex  ▼.  InhabitaiUi  of  Great  Sheepy, 
8  B.  &  C.  74. 

4.  Where  it  is  the  intention  of  the  parties  to  a  contract  that  the  pauper 
should  serve  as  an  apprentice,  and  the  contract  turns  out  defective  as 
a  contract  of  apprenticeship,  it  cannot  be  looked  on  as  a  hiring,  so  as 
to  give  a  settlement  by  hiring  and  service.  Thus,  where  the  unde  of 
the  pauper  suggested  that  instead  of  going  out  to  service,  it  was  bet- 
ter for  the  pauper  to  come  and  learn  his  (the  uncle's)  trade,  and  he 
accordingly  hired  the  pauper  from  his  mother  to  learn  the  trade,  upon 
an  agreement  that  he  should  do  other  work  as  well,  and  lodge  at  his 
father's  house ;  but  that  the  unde  should  find  part  of  his  food  and 
clothing.  The  pauper  served  fur  tre  years  accordingly,  but  no  in- 
denture was  actually  drawn  up ;  though  at  one  time  it  was  in  con- 
templation to  execute  an  indenture  to  exempt  him  from  the  militia. 

,  Under  these  drcumstances,  it  was  held  that  no  settlement  was  gained 
by  the  contract  and  service.  —  Rex  v.  Inkabittmts  of  Coombe^  8  B.  & 
C.  82.  S.  C.  2  M.  &  R.  30. 

5.  The  master  of  an  apprentice,  at  the  expiration  of  a  few  months  of  the 
apprenticeship,  not  having  work  for  him,  sent  him  with  his  own  cou- 
sent  to  work  for  his  (the  master's)  sister,  on  a  farm  occupied  by  her 
in  another  parish.  On  his  arrival  she  asked  him  if  he  was  willing  to 
work  for  his  meat  and  drink ;  which  accordingly  he  did  for  two  years, 
and  served  her  two  more  for  money  wages.  No  assignment  of  the  in- 
denture was  made  ;  but  the  master  exercised  no  controul  over  the 
pauper,  though  on  one  occasion  he  furnished  him  with  shoes,  and 
once  also  employed  a  surgeon  to  attend  him.  Held,  first,  that  no 
settlement  was  gained  hy  the  apprenticeship  because  there  was  not  a 
service  under  it,  the  service  with  the  master's  sister  being  under  the 
contract  of  hiring;  and,  secondly,  that  none  was  gained  by  the  hiring 
because  there  was  a  putting  away  of  the  apprentice  vrithin  the  mean- 
ing of  the  66  Geo.  3.  c.  139.  s.  9.  which  requires  the  consent  of  two 
justices  to  the  transfer  or  putting  away  of  an  apprentice. — Rex  v. 
InhahUanU  of  Skipton.—S  B.  &  G.  88. 

6.  A  settlement  is  gained  by  hiring  and  holding  a  house  for  a  year,  and 
paying  a  rent  of  £10.  though  during  the  year,  the  pauper  becomes 
chargeable,  and  is  sent  to  another  parish  by  an  order  of  removal.  In 
the  present  case  he  returned  the  same  day,  and  continued  to  reside 
tUl  the  end  of  the  year.— i2ea;  v.  Inhabitante  of  Barkam^  8  B.  &  G.  99. 

7.  A  pauper  hired  land  situate  in  the  parish  of  H.  of  a  tenant  from 
year  to  year,  at  the  yearly  rent  of  £8  16».  (being  the  rent  paid  by  the 
tenant  from  year  to  year),  and  3#.  per  week  in  addition.  No  time 
was  specified,  but  he  occupied  the  land  for  three  years  and  paid  the 
rent ;  and  during  such  occupation  resided  and  slept  in  the  parish  up- 
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wards  of  forty  days  and  nights,  tliongh  not  for  a  year.  Held,  ttiat  the 
requisites  of  the  50  Geo.  3.  c.  50.  had  been  complied  with,  and  that  a 
settlement  in.H.  was  acquired  by  the  pauper. — Rexr,  WtUnJUet  AH 
SaintM,  8  B.  &  C.  227. 

8.  A  settlement  is  gained  by  a  party,  hiring  and  occupying  a  tenement 
and  paying  rent  for  a  year,  though  a  third  person  is  surety  for  the 
rent.--i2ear  ▼.  InhabiimUs  of  Kegworih,  2  M.  &  R.  28. 

9.  A  verbal  agreement  entered  into  by  a  master,  to  set  his  apprentice  at 
liberty  and  give  up  the  indenture  upon  being  paid  a  certain  sum  of 
money,  does  not  put  an  end  to  the  apprenticeship  so  as  to  fix  the  set- 
tlement of  the  apprentice  in  the  place  where  he  slept  last  before  mak- 
ing the  agreement. — Rex  r.  Inhahitants  of  Warden,  2  M.  &  R.  24. 

And  see  Marriage:  Evidence. 
STAKEHOLDER.    See  Wager. 

STAMP. 

1.  A  promissory  note  for  £11  payable  to  A.  B.  on  demand,  is  within  the 
first  class  of  promissory  notes  mentioned  in  55  Geo.  3.  c.  84.  Sched. 
Part  I.,  and  require  a  stamp  of  2s, — Keates  ▼.  Whieldon,  8  B.  &  C.  7. 

2.  In  an  action  for  the  wrong  disposal  of  a  certificate  of  a  ship's  regis- 
try, by  the  owners  against  parties  with  whom  it  was  deposited  as  a 
security.  Held,  that  a  letter  from  one  of  the  owners,  sent  with  the 
certificate  and  stating  the  terms  on  which  it  was  deposited,  was  not 
admissible  in  evidence  to  prove  the  terms  of  the  deposit,  without  a 
stamp. — Bowen  r.  Fox,  2  M.  &  R.  167. 

3.  An  attorney  employed  to  recover  the  amount  of  a  bill  of  exchange, 
wrote  a  letter  acknowledging  the  receipt  of  it,  and  stating  that  he 
held  it  as  attorney  to  recover  the  value,  or  arrange  the  matter.  Held, 
that  the  acknowledgement  was  admissible  in  evidence  without  a  stamp, 
as  it  was  neither  an  agreement  nor  contract  within  the  meaning  of  the 
stamp  laws,  but  a  mere  acknowledgment  of  the  duty  he  had  under- 
taken to  perform. — Langdon  v.  WiUon,  2  M.  &  R.  10. 

4.  An  agreement  for  the  sale  of  a  ship,  in  which  it  was  stipulated,  that 
part  of  the  price  should  be  secured  by  mortgage  of  the  ship,  that  the 
vendor  should  procure  the  ship  to  be  chartered  on  a  voyage,  and  that 
the  earnings  on  the  voyage  should  be  paid  as  part  of  the  price,  Sec 
requires  no  stamp,  notwithstanding  these  collateral  stipulations  ;  it 
being  substantially  an  agreement  for  the  sale  of  goods. — Meering  v. 
Duke,  2M.  &R.  121. 

And  see  Evidence. 

STATUTE  OF  LIMITATIONS. 

A  payment  by  one  of  two  joint  and  several  makers  of  a  promissory  note 
takes  it  out  of  the  statute  as  against  the  other,  though  only  a  surety, 
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and  though  the  payment  was  made  without  his  privity. —  BurUigh  v, 
Seott,  8  B.  C.  36.     S.  C.  2  M.  &  R.  93. 

SURRENDER. 

A.  being  the  yearly  tenant  of  B.,  requested  him  to  accept,  as  his  under- 
tenant in  A.'s  stead,  a  person  whom  A.  at  the  time  knew  to  be  insol- 
vent. B.  not  suspecting  the  insolvency,  accepted  the  person  so  pro- 
posed by  A.,  but  was  not  paid  the  rent.  Held  that  the  fraud  vitiated 
the  implied  surrender,  and  that  A.  was  still  liable  for  the  rent. — 
Bruce  v.  Ruler,  2  M.  &  R.  3. 

TRESPASS. 

The  case  of  Lucas  v.  Nockells,  reported  in  4  Ring.  729.  &  I  M.  &  P.  793. 
and  digested  ante,  No.  I.  p.  400,  was  confirmed  in  the  Exchequer 
Chamber,  2  Y.  &  J.  304. 

USE  AND  OCCUPATION. 

A.  demised  to  B.  for  a  term,  during  which  a  sequestration  issued  out  of 
chancery  against  A. ;  B.  on  being  applied  to  by  the  sequestrators 
signed  an  unstamped  paper  to  the  effect  that  he  thereby  attorned, 
and  became  tenant  to  the  sequestrators  to  hold  for  such  time,  such 
rent  and  upon  such  terms  as  might  be  subsequently  agreed  upon  be- 
tween himself  and  the  sequestrators.  Held,  that  the  sequestrators 
could  not  maintain  use  and  occupation  against  B.  the  instrument 
being,  in  point  of  law,  neither  an  attornment  nor  a  surrender,  which 
sequestrators  are  not  entitled  to  take  ;  and,  that  if  the  paper  was  an 
agreement,  it  was  void  for  want  of  a  stamp. —  Comtek  v.  Searall, 
I  M.  &  R.  703. 

WAGER. 

A.  and  B.  laid  a  wager  on  the  event  of  a  boxing  match,  and  deposited 
their  stakes.  The  battle  was  fought^  and,  a  dispute  arising,  the  match 
was  refered  to  an  umpire,  who  decided  against  A.  He,  however, 
refused  to  abide  by  the  decision,  claimed  the  whole  money  deposited, 
and  threatened  the  stakeholder  (the  defendant)  with  an  action  in  case  of 
refusal.  The  stakeholder,  notwithstanding  the  threat,  paid  the  money 
to  B.,  in  accordance  with  with  the  umpire's  decision.  Held,  that  A.'s 
claim  to  the  whole  was  a  valid  claim  as  to  the  moiety  deposited  by  him- 
self, that  he  had  a  right  to  rescind  the  contract  at  any  time  before  its 
actual  completion  by  payment  over,  even  after  the  event  was  decided ; 
and  that  the  stakeholder,  having  paid  over  the  money  after  notice, 
was  liable  to  A.  for  his  deposit. —  Hastletow  v.  Jackson,  8  B.  &C.  221. 

WALES. 

A  new  trial  in  a  Welsh  cause  cannot  be  had  on  the  ground  of  the  ver- 
dict's being  against  evidence,  where  the  damages  are  below  twenty 
pounds. — Beavan  v.  Jonee,  2  Y.  &  J.  264. 

WARRANT  OF  ATTORNEY, 

Rule  nisi  to  set  aside  a  warrant  of  attorney.  The  party  on  whose  behalf 
it  was  obtained  had  gained  a  verdict  against  A.,  but,  before  execution 
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could  be  had,  judgment  was  entered  up  at  the  suit  uf  B.  on  the  war- 
rant of  attorney  in  question,  and  the  goods  of  A.  were  seized  by 
virtue  of  it.  The  application  was  made  on  the  ground,  that  the  war- 
rant of  attorney  (really  given  but  three  days  before  signing  judg- 
ment, though  dated  four  months  before)  was  without  consideration, 
and  given  for  the  purpose  of  defrauding  the  applicant.  Held,  that  the 
court  had  full  power  to  interfere  in  such  a  case ;  but,  on  the  recom- 
mendation of  the  court,  the  validity  of  the  warrant  of  attorney  was 
referred  to  the  master,  the  rule  being  enlarged  until  his  report  should 
be  made.— jKTarrod  v.  Benton,  8  B.  &  G.  217.    S.  C.  2  M.  &  R.  130. 

WITNESS. 

Customary  tenants  are  incompetent,  on  the  ground  of  interest,  to  prove 
a  custom  for  customary  tenants  to  take  timber  for  repairs  within  the 
manor. —  Le  Fleming  v.  Simpson y  2  M.  &  R.  109. 

And  see  Bankrupt. 


EQUITY. 

ABBEY.    See  Tithes,  3. 

ACCOUNTS.    See  Practice,  6. 

ALLEGATIONS.     See  Defendant. 

AMENDMENT.    See  Practice,  I. 

ANSWER.    See  Defendant  :  Practice,  3—6. 

ARBITRATION. 

On  a  general  reference  by  three  partners  of  all  matters  in  difference  to 
arbitration,  the  arbitrators  found  the  partnership  capital  to  be,  on  the 
day  of  the  dissolution,  in  merchandize  and  good  debts,  of  a  given 
amount,  including  a  debt  due  from  A.,  one  of  the  partners ;  and 
that  there  were  some  dubious  debts.  They  then  ascertained  tlie 
amount  of  the  debts  due  from  the  partnership,  and  found  the  gross 
value  of  the  stock,  which  including  the  debts  due  from  A.,  they 
awarded  to  be  divisible  between  the  other  partners  B.  and  C. 
They  next  found  the  dubious  debts  to  be  divisible  as  received  be- 
tween the  three  partners:  and  they  awarded  that  A.  should  give 
security  for  the  payment  of  his  debt  by  instalments;  and  directed  B. 
to  receive  the  outstanding  debts  and  effects,  and  to  pay  all  debts 
owing  by  the  partnership,  of  which  accounts  were  to  be  stated  peri- 
odically; and  on  the  balance  of  receipts,  special  credit  was  to  be 
given  for  A.'s  share  against  his  debt,  and  the  remainder  was  to  be 
divided  between  B.  and  C;  and  any  balance  of  payments  was  to  be 
borne  in  the  same  proportions.  The  award  was  acted  on  by  all 
parties ;  but  B.  subsequently  received  some  debts  which  were  omitted 
in  the  accounts  laid  before  the  arbitrators,  and  on  which  their  award 
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proceeded ;  and  he  also  received  good  debts  to  a  larger  amount  than 
had  been  edtiroated  by  the  arbitrators.  On  a  bill  by  A.  against  his 
co-partners, — Held  that  he  was  entitled,  notwithstanding  the  refer- 
ence was  of  all  matters  in  difference,  to  an  account  of  the  good  debts 
received  beyond  the  amount  estimated  by  the  arbitrators ;  and  to  an 
account  of  the  receipts  in  respect  of  dubious  debts;  and  that  any 
over  receipt,  in  respect  of  good  debts,  ought  to  follow  the  directions 
of  the  award  with  respect  to  the  dubious  debts. — Spencer  v.  Spencer f 
2  Y.  &  J.  240. 

ASSETS.    See  Judgment  ;  Executor. 

BANKRUPT. 

A  bill  in  equity  does  not  lie  by  the  assignees  of  a  bankrupt  against  a 
judgment  creditor  and  the  sheriff,  for  monies  levied  under  an  execu- 
tion on  a  judgment  by  nil  dicit, — Mitchell  v.  Nottf  1  Sim.  497. 

[The  late  bankrupt  act  was  intended  to  facilitate  the  administration 
of  bankrupts'  estates,  not  to  vary  the  rights  of  the  creditors  and 
assignees  under  particular  circumstances. — Per.  V.  C.  499.  S.  C] 

See  Practice,  9.    Statute,  3. 

COPYRIGHT.    See  Practice,  8. 

CROWN. 

Contemporaneous  documents,  proceedings  in  various  causes,  and  parol 
testimony  may  be  used  in  order  to  explain,  but  not  to  contradict,  a 
gp-ant  from  the  crown. —  Governor  $  of  Lucton  School  v.  Scarlet,  2 
Y.  &  J.  330. 

See  Tithes,  3.    Monasteries. 

DAYS.    See  Practice,  7. 

DEBTS.    See  Judgment;  Legacy;  Mortgage. 

DEFENDANT. 

The  court  will  not  compel  a  defendant  to  answer  allegations  which  may 
subject  him  to  penalties.  This  protection  extends  not  only  to  the 
question  which  may  tend  to  criminate  him  directly ;  but  to  every 
link  in' chain  of  proof.  Hence  if  there  is  a  reasonable  probability 
that  the  defendant  may  be  indicted  for  a  fraud  imputed  to  him  by  the 
bill,  he  is  not  compellable  to  answer  the  allegation  of  that  fraud. — 
MaccMum  v.  Turton,  2  Y.  &  J.  183. 

See  In  JUNCTION ;  Practice,  3. 

DEMURRER.    See  Practice,  7. 
DEPOSITION.    See  Practice,  5. 

DEVISE. 

There  is  no  analogy  between  a  farm  and  West  India  plantation  :  and 
eemble  that  a  devise  of  the  latter  will  pass  the  stock,  implements,  &c. 
ihereGn.—Lushingtony.  Sewell,  1  Sim.  480. 
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ENDOWMENT.    See  Tithes,  2, 

EXECUTOR. 

1-  If  an  executor  admits  that  all  the  testator's  debts,  &c.  have  been  fwiid, 
the  court  will,  on  motion,  order  the  income  of  a  balance  paid  in  by 
the  executor,  to  be  paid  to  the  person  entitled  to  the  residue. — 
Dando  v.  Dando,  1  Sim.  510. 

2.  An  executor  admits  asset  at  his  peril.    S.  C.  611. 

GARNISHEE.    See  Judgment. 

GRANT.    See  Crown  ;  Monastery. 

INFANTS.    See  Maintenance. 

INJUNCTION. 

Injunction  may  be  granted  to  restrain  the  disclosure  of  secrets  come  to 
the  defendant's  knowledge  in  the  course  of  \  confidential  employ- 
ment.—JBW«  T.  Priee,  1  Sim.  483. 

See  Practice,  4. 

JOINT  INTEREST.    See  Legacy,  2. 

JUDGMENT. 

A  judgment  in  the  Lord  Mayor's  court,  obtained  against  the  garnishee, 
does  not  rank  as  a  judgment  debt  in  the  administration  of  the  debtor's 
assets. — Holt  v.  Murray y  1  Sim.  485. 

LEGACY. 

1.  Where  a  testator  directs  a  legatee  to  be  answerable  for  certain  debts, 
an  usurious  debt  must  be  deducted  from  the  legacy,  if  the  testator 
appears  to  have  considered  such  debt  as  due. —  Stanton  y.  Knight, 
I  Sim.  482. 

2.  When  a  residuum  is  given  to  ''  the  residuary  legatees  joindy,"  the 
legatees  may  take  equally  in  point  of  quantity,  but  not  a  joint 
estate,  if  such  appears  to  be  the  testator's  meaning. — Luskinpton  r. 
Sewtll,  1  Sim.  435. 

LETTERS  PATENT.    See  Tithes,  I. 

MAINTENANCE. 

Devise  to  A.  for  life,  remainder  to  his  children  as  tenants  in  common  in 
tail,  with  cross  remainders  between  them,  and  remainders  over.  A., 
having  7  children,  became  bankrupt,  and  the  lands  were  purchased 
under  a  local  act  of  parliament,  and  the  value  of  the  children's 
interest  was  assessed  by  a  jury  without  reference  to  the  value  of  A.'s 
estate  for  life,  or  the  subsequent  contingent  remainders;  and  the 
amount  was  paid  into  the  bank  in  the  name  of  the  accountant  general. 
On  a  petition  by  the  infant  children  of  A.  for  maintenance,  &c.  the 
court  directed  the  fund  to  be  laid  out  by  the  accountant  general  in 
the  purchase  of  bank  annuities,  and  the  costs  to' be  paid  out  of  the 
first  dividends ;  but  it  refused  to  order  the  dividends  to  be  paid  for 
the  maintenance  of  the  petitioners,  as  there  were  limitations  to  children 
who  might  be  born  therefdiet,— Whitehead  exparte,  2  Y.  &  J.  243. 
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MODUS. 

I.  Moduses  of  \{d.  for  every  cow  calving  and  being  milked  within  the 
year  ending  at  Easter,  in  lieu  of  the  tithe  of  milk  and  calf  of 
every  such  cow ;  of  \d.  for  every  cow  not  calving,  but  being  milked 
within  the  year  ending  at  Easter,  in  lien  of  the  tithe  of  milk  of  such 
cow  ;  of  4d,  for  every  colt  foaled  ;  of  Sd,  for  every  lamb;  of  Id,  for 
every  garden  in  lieu  of  the  tithes  of  the  produce  of  such  gardens,  &c. 
These  payments  were  very  ancient,  and  all  the  evidence  in  the  causes 
tended  to  support  them.  Held  good  moduses,  but  issues  offered. — 
Governon  of  Lueton  School  v.  Scarlet,  2  Y.  &  J.  330. 

2.  When  a  bill  is  filed  for  tithes  in  kind,  and  the  defendants  do  not 
admit  the  plaintiff's  tithe,  but  set  up  moduses  in  lieu  of  the  tithes  to 
the  person  entitled  to  the  tithes,  and  the  court  on  the  hearii^g 
considers  the  plaintiff's  title  made  out,  but  directs  issues  to  try  the 
moduses,  and  plaintiffs  decline  to  try  those  issues,  the  court  will 
not  direct  an  account  of  what  is  due  in  respect  of  the  moduses  with 
costs  as  against  the  defendants.  But  the  court  declined  to  lay  down 
any  general  rule  on  the  subject. — S.  C.  2  Y.  &  J.  370. 

MONASTERIES.    See  Tithes,  3. 

The  minister's  accounts  and  the  royal  grants  are,  when  they  so  state, 
usually  considered  sufficient  evidence  that  certain  premises  were 
parts  of  a  dissolved  monastery. — Govemon  of  Lueton  School  v.  Scar- 
let, 1  Y.  &  J.  330. 

MORTGAGE. 

If  an  estate  descends  subject  to  a  mortgage,  and  the  heir  creates  a  new 
mortgage  for  securing  the  old  debt  and  one  contracted  by  him- 
self, and  fixes  a  new  day  of  payment,  he  makes  himself  liable  to 
both  debts,  notwithstanding  he  exempts  his  person  and  his  property, 
except  what  is  comprised  in  the  new  mortgage,  from  liability  in  res- 
pect of  the  same  debts. — Ltuhimpton  v.  Sewell,  1  Sim.  436. 

And  there  is  no  equity  for  separating  the  agg^gate  debt»   and 
throwing  any  part  of  it  on  the  estate  which  descended. — S.  C.  478. 

MOTION.    See  Practice,  4, ;  Executor. 

ORDER.    See  Practice,  8.  , 

PARTNERSHIP.    See  Arbitration, 

PATENT.    See  Practice,  8. 

PLANTATION.    See  Devise. 

PRACTICE. 

1.  A  bill  may  be  amended  by  adding  plaintiffs,  notwithstanding  the 
defendants  have  answered  it. — Hichens  v.  Congreve,  I  Sim.  600. 

2.  The  court  cannot  act  on  a  person  who  is  not  a  party  on  the  record, 
unless  he  has  come  in  and  done  some  act,  which  subjects  him  to  the 
jurisdiction  of  the  court. — Per  V.  C.  in  Lord  v.  Lord,  1  Sim.  603. 
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3.  Where  a  defendant  omits  through  his  solicitor's  neglect,  to  pot  a 
good  defence  on  the  record  in  the  original  answer,  leave  may  he  giTen 
him,  after  replication,  to  file  a  supplemental  answer.  But  the  defend- 
ant must  pay  the  costs  caused  by,  and  incident  to,  such  answer. — 
Jackson  ▼.  Paruh,  I  §im.  505. 

4.  Motion  to  extend  the  common  injunction  granted,  when  the  answer, 
which  was  filed  on  the  same  morning,  was  insufficient,  and  the  trial 
was  coming  on  the  next  day  but  one. — Munnings  ▼.  Adamsim,  1  Sim. 
516. 

5.  Where,  after  a  decree,  a  witness  is  examined  before  the  examiner, 
the  publication  of  his  deposition  is  passed  by  order  of  the  court — 
HandUy  t.  BiUingey  1  Sim.  511. 

6.  Where  the  usual  decree  for  accounts  against  a  personal  representative 
has  been  taken  on  motion,  the  master  ought  to  require  the  vouchers 
to  be  produced,  though  the  answer  is  not  replied  to. — Davenport  v. 
Davenport,  1  Sim.  512. 

7.  The  eight  days  within  which  a  demurrer  must  be  entered  with  the 
registrar  are  eight  o/^ee  days. — Bullock  v.  Edington,  1  Sim.  481. 

8.  In  cases  of  invasion  of  patent  or  copyright,  where  the  main  object  of 
the  suit  is  answered  when  an  injunc^on  is  obtained,  a  bill  may,  under 
the  circumstances  of  the  case,  be  restored,  though  the  order  to  dismiss 
was  not  obtained  till  after  a  considerable  interval  since  the  last  pro- 
ceeding in  the  cause,  and  though  the  plaintifif  had  acquiesced  in  the 
order. — Barfield  v.  NichoUon,  1  Sim.  494. 

9.  Where  there  are  two  plaintifis  and  one  only  of  them  becomes 
bankrupt,  the  bill  may  be  dismissed  upon  the  usual  motion. — Caddiek 
V.  Maion,  I  Sim.  502. 

PURCHASE. 

1.  A.  purchased  for  B.,  but  without  authority,  an  estate  sold  under  a 
decree.  B.  died  without  adopting  the  purchase.  The  order  sm  was 
nevertheless  obtained.  The  court  refused  to  order  B.'s  executors  to 
pay  the  purchase- money  ;  and  on  the  heir  declining  the  purchase, 
discharged  the  order  nut,  and  directed  a  re-sale. — Lord  v.  Lerd^  1 
Sim.  503. 

2.  If  the  executors  of  a  purchaser  under  a  decree  refuse  to  pay  the 
purchase-money,  they  cannot  be  compelled  to  pay  it,  unless  a  suit 
be  instituted  by  the  heir. — S.  C. 

3.  An  estate  was  deteriorated,  pending  a  suit  for  specific  performance, 
and  that  fact  was  found  by  an  issue ;  the  purchaser  was  allowed  the 
amount  out  of  his  purchase  money  which  he  had  paid  into  court 
under  an  order,  with  interest  at4  per  cent,  from  the  time  of  such  over- 
payment.— Ferguson  v.  Tadman ;  Ruck  v.  Tadman,  1  Sim.  530. 

RECORD.    See  Practice,  2,  3. 

RECTORY.    See  Tithes,  1. 

REGISTRAR.    See  Practice,  7. 
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REMAINDERS.    See  Maintenance. 
RESIDUE.     See  Executor. 
SOLICITOR.     See  Practice,  3. 
STATUTE. 

1.  The  recitals  in  the  disabling  statute,  13  Eiiz.  c.  10.  do  not  limit  the 
sabseqaent  enactment  to  cases  in  which  the  mischief,  by  the  alienation, 
is  done  to  the  personal  interest  of  the  successor  of  the  alienor ;  for 
the  legislature  intended  to  apply  the  prohibition  to  the  case  of  persons 
who  were  seised,  either  as  mere  trustees,  or  in  a  great  measure  as 
trustees,  and,  among  others,  to  the  master  or  guardian  of  an  hospital. 
Dean  and  Chapter  of  York  v,  Middleborough,  2  Y.  &  J.  196. 

2.  It  is  by  no  means  unusual,  in  construing  a  remedial  statute,  to  extend 
the  enacting  words  beyond  their  natural  import,  in  order  to  include 
cases  within  the  same  mischief. — S.  C.  196. 

3.  When  an  act  of  parliament  gives  a  right,  it  means  to  give  also  a 
legal  remedy,  and  not  to  put  the  party  to  the  extraordinary  remedy 
of  a  court  of  equity.— Per  V.  C.  in  Mitch€U  v.  NoH,  1  Sim.  499.  See 
Bankrupt. 

SUPPLEMENTAL  ANSWERS.    See  Practice,  3. 

TITHES. 

1.  By  letters  patent  19  Jae.  1.  a  dean  and  chapter  were  seised  in  fee  of 
a  rectory  for  the  support,  &c.  of  a  grammar  school.  In  1712  a  deed 
of  covenant  was  entered  into  between  the  dean  and  chapter,  tlieir 
lessee  of  the  rectory,  and  the  lord  of  a  manor  within  the  rectory, 
whereby  the  lord  granted  a  perpetual  rent- charge  to  the  amount  of 
the  composition  out  of  his  estates,  and  in  lieu  of  the  tithes  thereof; 
and  this  rent  was  received  for  upwards  of  a  century.  On  a  bill  filed 
by  the  dean  and  chapter  for  the  tithes  of  the  manor,  they  were  held 
entitled  ;  the  deed  of  covenant  being  void  under  the  disabling  sta- 
tutes.—Dean  am/  Chapter  of  York  v.  Middleborouffhf2Y.  &  J.  196. 

2.  In  a  suit  by  the  vicar,  where  the  endowment  is  lost,  and  it  appears 
from  the  evidence  that  the  rector  has  not  received  any  small  titlies, 
but  that  the  vicar  has  received  all  the  small  tithes  which  have  been 
rendered,  the  Court  infers  in  favour  of  the  vicar  that  the  endowment 
conferred  upon  him,  by  a  general  expression,  all  small  tithes  what- 
soever, carrying,  not  only  such  small  tithes  as  were  then  actually  re- 
ceived, but  such  as  were  at  that  time  neglected,  or  came  afterwards 
into  existence  by  the  improvements  in  husbandry.  But  where  the 
vicar  never  has  received,  or  been  entitled  to  receive,  the  whole  of  the 
small  tithes,  then  it  cannot  be  so  readily  presumed  that  the  endow- 
ment contained  a  gift  to  him  in  those  general  terms.—  Willis  v.  Farker 
aitdoMer^l  Y.  &J.217. 

If  a  certain  tithe  has  been  uniformly  received  by  the  vicar »  and 
never  by  the  rector  or  any  portioner,  that  fact  ascertains  that  the 
endowment  bestowed  the  tithe  upon  him.     S.  C.  227. 
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3.  On  the  dissolntion  of  monasteries,  the  possessions  of  an  abbey  came 
to  the  crown,  which  subsequently  granted  in  fee  all  the  tithes  yearly 
renewing  in,  &c.  with  all  their  right,  &c.  Held  that  the  Crown  being 
tit  loco  reetoriif  such  tithes  must  mean  the  rectoral,  or  all  except  such 
as  had  been  withdrawn  by  an  endowment  for  the  minister. — Governors 
of  Lucton  School  v.  Scarlet,  2  Y.  &  J.  330. 

4.  It  is  now  settled  that  the  mere  naked  non-payment  of  tithes  will  not 
support  the  defence  of  a  conveyance  or  release. —  S.  €.  368. 

And  see  Modus. 
TRUST. 

1.  After  a  bequest  to  one  of  his  next  of  kin,  with  a  reason  for  giving  no- 
thing to  the  others,  testator  gave  the  residue  to  his  wife,  *'  recom- 
mending to  her,  and  not  doubting  that  she  would  consider  his  near 
relations  as  he  would  have  done  if  he  had  survived  her."  Held,  that 
there  was  no  trust  for  the  next  of  kin,  but  that  the  wife  took  the  re- 
sidue absolutely. —  Sale  v.  More,  1  Sim.  634. 

The  current  of  decisions  has  of  late  years  been  against  converting 
the  legatee  into  a  trustee.  Ibid*  540. 

2.  Testator,  after  giving  his  real  and  personal  estate  to  his  wife  abso- 
lutely, said  that  **  he  had  so  given  the  same  to  her  unfettered  and  un- 
limited, in  full  confidence,  and  with  the  firmest  persuasion  that  in 
the  future  disposition  and  distribution  thereof,  she  will  distinguish 
the  heirs  of  my  late  father  by  choosing  and  bequeathing  the  whole 
of  my  said  estate  together  and  entire  to  such  of  my  said  father's  heirs 
,as  she  may  think  best  deserves  her  preference.*'  Held,  that  no  trust 
was  created.  In  the  Lords,  between  H,  A.  Meredith  and  J.  CaUrmft, 
appellants ;  and  G.  H.  W.  Heneage  and  others,  respondents,  I  Sim.  542. 

The  question  whether  a  trust  is  created  in  cases  of  this  kind  is 
purely  matter  of  intention  to  be  collected  from  the  words  of  the  in- 
strumten.     Per  C.  Baron,  ibid.  550. 

In  all  cases  wherein  such  a  trust  has  been  created,  its  objects 
have  been  defined ;  but  there  is  considerable  difficulty  in  saying  who 
are  the  persons  described  as  the  heirs  of  the  testator's  father.  Per 
Lords  Eldon  and  Redesdale,  Ibid.  565. 

3.  A  trust  created  by  will  to  purchase  land  to  be  added  and  closely  en- 
tailed to  testator's  family  estate  in  the  possession  of  T.  B.,  testator 
declaring  that,  his  object  was  to  have  a  head  to  the  family,  and  that 
if  T.  B.  should  die  without  male  issue,  or  dispose  of  the  family  estate, 
the  residue  of  his  fortune  should  go  to  A.  B.  or  his  nearest  relative 
in  the  male  line ;  how  to  be  executed,  see  Woolmore  v.  Burrows, 
1  Sim.  512. 

It  often  happens  that  the  court  is  called  on  to  explain  a  meaning, 
and  execute  a  purpose,  which  the  testator  himself  could  not  have  ex- 
plained in  their  detail ;  and  the  court  is  then  driven  to  give  such  direc- 
tions as  it  conceives  nearest  to  a  probable  and  rational  purpose  in  tes- 
tators mind.--S.  C.  525. 
TRUSTEE.    See  Trust  ;  Statute,  1. 
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VICAR.    See  Tithes,  2. 
VOUCHERS.    See  Practice,  6. 
WILL.    See  Legacy. 
WITNESS.    See  Practice,  6. 

USURY. 

The  statutes  against  usury  preclude  the  remedy  merely ;  and  when  a 
party  goes  into  equity  to  be  relieved  against  usury,  the  court  refuses 
its  assistance  unless  he  will  consent  to  pay  what  is  really  due. — In 
Sianton  ▼.  Knight,  1  Sim.  482. 

And  see  Legacy,  1. 


CASES  IN  THE  ECCLESIASTICAL  COURTS. 


Thb  following  is  a  Digest  of  Cases  argued  and  detemined'at  Doctors  Commons 
in  Easter  Term,  1828,  and  contained  in  Vol.  I.  part  2.  of  Dr.  Haggard's  Reports, 
in  the  Ecclesiastical  Courts. 

N.  B.  These  Reports  should  be  cited  as  1  Haggard  E.  R.  to  distinguish  them  from 
the  Reports  in  the  Consistory  Court  of  London,  by  the  same  gentleman. 


ADMINISTRATION. 

1.  Administration  durante  minoritate  of  children  in  the  East  Indies 
decreed  to  the  uncle  resident  in  Ireland,  he  giving  security ;  the  next 
of  kin  being  upwards  of  80,  and  also  resident  in  Ireland.  —  In  tht 
goods  of  John  Ewing,  p.  381. 

2.  Administration  durante  minoritate  formerly  granted  to  the  mother, 
haying  ceased  by  the  minor's  death,  and  the  mother  having  thereby 
become  joint  residuary  legatee  with  another  minor,  administration 
de  bonis  non  decreed  to  her ;  one  executor  having  renounced,  and  the 
other  who  was  abroad  being  cited. — Ahem  v.  Dupuy,  p.  473. 

3.  A  court  of  competent  jurisdiction  having  granted  probate  of  an  in- 
formal paper  to  a  widow  as  universal  legatee  without  security,  the 
Prerogative  Court  would  not  decree  administration  with  the  paper 
annexed  without  giving  security. — In  the  goods  of  Lieutenant  Colo* 
nel  Reid,  p.  474. 

4.  Administration  with  a  will  annexed,  in  which  was  no  executor  or 
residuary  legatee,  decreed  to  two  legatees  the  daughters  of  the  next 
of  kin,  who  was  90  years  of  age,  and  incapable. — In  the  goods  of 
William  Hinekleg,  p.  477. 
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5.  When  admiDistration  de  bonis  nan  with  a  will  annexed,  in  which  is  no 
executory  will  be  granted  to  a  legatee,  there  being  a  residuary  legatee. 
— Pickering  ▼.  Pickering,  p.  480, 

6.  One  executor  having  renounced,  and  the    other  being  a  Innatii 
administration  will  not  be  granted  to  the  residuary  legatee  without 
security. — In  tke  goods  of  J,  Hardsione,  p.  487. 

COSTS.    See  Marriage. 

A  suit  by  the  wife  against  the  husband  having  abated  by  the  wife's 
death,  her  costs  not  directed  to  be  paid  by  the  husband  on  the  peti- 
tion of  her  proctor. — Cheale  r.  Cheale,  p.  374. 

LEGATEE. 

Legatee  who  has  been  paid  his  legacy,  how  he  may  be  a  competent 
witness. — Cooper  v.  Derriennic,  p.  482. 

MARRIAGE. 

1.  A  marriage  solemnized  clandestinely  between  a  person  of  weak  and 
deranged  mind,  and  the  daughter  of  his  trustee  and  solicitor  (who 
had  great  influence  over  him,  and  by  whom  he  was  treated  as  of 
unsound  mind)  pronounced  null  and  void:  the  daughter  was  condemn- 
ed in  costs. — Countess  of  Portsmouth  v.  tke  Earl  of  Portsmoutk  on 
appeal,  p.  365. 

2.  In  respect  to  Lord  Portsmouth's  unsoundness  of  mind,  the  case 
set  up  was  of  a  mixed  nature ;  not  absolute  idiotcy,  bat  weakness  of 
understanding ;  not  continued  insanity,  but  delusions  and  irration- 
ality on  particular  subjects. — Ibid,  p.  360. 

PROBATE. 

1.  The  deceased,  supposing  his  will,  appointing  his  wife  sole  executrix, 
and  universal  legatee  for  life,  to  be  lost,  made  in  Peru  a  nuncupative 
will,  (not  in  conformity  with  the  statute  of  frauds,)  with  a  general 
revocatory  clause,  and  appointing  two  executors,  and  his  wife  uni- 
versal legatee  absolutely.  The  executors  renounced,  and  she  took 
the  probate  of  that  will  in  Peru.  The  former  will  being  found  (of 
which  fact  he  was  ignorant  at  the  time  of  his  death)  probate  thereof, 
at  the  veife's  prayer,  granted  to  her.  —  In  tke  goods  of  Rickard 
Moresby,  p.  378. 

2.  In  decreeing  probate  the  Court  inclined  to  follow  the  grant  of  the 
Court  of  Probate  where  the  party  was  domiciled. — Larpent  v.  Sindry 
p.  382. 

3.  The  deceased  having,  between  giving  instructions  for,  and  the  exe- 
cution of,  his  will,  delivered  to  his  solicitor  a  letter  of  testamentary 
import  to  be  put  with  his  will ;  probate  thereof  decreed  as,  together 
with  the  formal  instrument,  containing  the  last  will  of  the  deceased. 
— In  tke  goods  of  Jokn  Dunn,  p.  488. 

4.  Probate  of  the  will  of  a  married  woman,  a  native  of,  and  domi- 
ciled in,  Spain,  granted  according  to  the  law  of  Spain,  to  one  of  her 
sons  as  executor,  on  affidavits  as  to  the  law  of  Spain,  and  the  identity 
of  the  parties. — In  the  goods  of  Donna  Maria  de  Vera  Mar  aver,  p.  408. 
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PROBATE  IN  COMMON  form. 

1.  Not  granted  of  a  mere  memorandum  of  doubtful  conBtmotion  where 
minors  are  concerned. — In  the  goods  ofJmmes  Gibbs,  p.  376. 

2.  Not  granted  of  a  confused  paper  written  in  gxtremU  on  a  mere  affi- 
davit of  capacity  and  final  intention,  where  the  interest  of  minors 
is  iuYolred. — In  the  goods  of  Hugh  Ross,  p.  471. 

3.  Granted  of  a  paper  having  the  attestation  clause  in  the  plural 
number,  and  only  one  witness  and  the  date  of  the  year  written  on  an 
erasure,  though  one  of  the  next  of  kin  would  not  consent. — In  the 
goods  of  Thomas  Vanhagen^  p.  478. 

4.  Granted  of  two  papers  (one  unfinished)  on  consent  being  g^ven, 
and  on  affidavits  that  they  were  intended  to  operate. — In  the  goods 
of  Charles  Broderip,  p.  485. 

WILL. 

1.  Mere  evidence  of  execution  of  a  will  and  codicil  by  a  person  of  weak 
and  inert  mind,  appointing  his  attorney  and  agent  sole  executor,  and 
almost  universal  legatee  of  a  large  property,  not  sufficient.  The 
instructions  for  the  will  having  been  given  to  the  solicitor,  who  pre- 
pared and  attested  it,  by,  and  in  the  hapdwriting  of,  the  executor's 
father  (also  the  deceased's  co-agent  and  attorney) ;  and  the  c^icil 
having  been  prepared  exclusively  for  his  own  benefit  by  the  executor, 
in  whose  house  the  deceased  was  living  apart  from  his  family ;  and  there 
being  other  circumstances  strongly  inferring  fraud  and  circumvention. 
--Ingram  v.  Wyatt,  p.  384. 

2.  The  presumption  of  law,  that  pencil  alterations  are  deliberative, 
may  be  strengthened  by  circumstances ;  such  as,  that  the  paper  was 
originally  carefully  drawn  up,  and  shews  the  deceased  to  have  been 
a  very  precise  man,  while  the  alterations  are  incomplete  and  inaccu- 
rate, rendering  the  sense  imperfect  and  the  meaning  doubtful. — 
Edwards  v.  Astley,  p.  490. 

3.  A  testator,  having,  ten  years  before  his  death  when  in  perfect  health, 
executed  a  will  and  subsequently  a  codicil  conformable  to  his  ascer- 
tained afiections ;  and  two  years  and  a  half  before  his  death,  after  a 
paralytic  stroke,  producing  at  least  great  bodilg  infirmity,  having 
executed  a  second  codicil  materially  departing  from  those  instru- 
ments, and  six  months  before  his  death  a  third  codicil,  revoking  the 
second,  and  reverting  to  the  former  disposition, — probate  of  the  will 
first  and  third  codicils  gp-anted ;  there  being  no  satisfactory  proof  of 
a  change  in  his  afiections,  and  the  evidence  of  volition  and  capacity 
being  at  least  as  strong  in  support  of  the  third,  as  of  the  sec<)nd 
codicil. — King  v.  Farley y  p.  602. 


674  ParHameHtary  InidHgence. 

Ihrered  ai  of  ooone  at  the  time  of  dedaring  ?  and  should  not  the  nme  nile  applj 
to  pleat  of  set-off?  and  would  it  be  advantageous,  where  the  set-off  exceeds  the  de- 
mand, to  allow  the  defendant  to  reoorer  the  balance  if  he  gives  notice  of  his  inten- 
tion so  to  dot 

16.  In  your  opinion,  should  the  non-joinder  of  a  contiaclor  be  the  subject  of  a 
plea  in  abatement  under  the  present  lestiklions,  which  treat  such  pice  as  a  dilatory 
one  ?  Or  should  such  plea  be  treated  as  a  fiiir  plea  in  bar,  and  pleaded  in  the  same 
ttme^  and  without  affidavit,  with  Ais  restriction,  that  it  should  not  be  allowed  at  all, 
xaAem  the  defendant  at  the  time  of  pleading  proeures  an  appearance  to  be  entered 
for  the  parties  who  he  insists  ought  to  be  joined  ?  And  in  that  caae  would  it  b« 
right  that  the  plaintiff  should  be  at  liberty  to  amend  liis  dedaraticm  by  inaertiog  te 
other  names,  but  still  be  perantted  to  take  judgment  against  the  original  defendant, 
if  he  proves  his  case  against  him,  but  feila  against  the  added  defendants  ? 

17.  In  general,  do  you  think  it  would  be  advantageous  that  the  ]daintiff  should 
not  be  nonsuited  for  joining  too  many  defendants  in  contract  as  well  as  tort,  but 
should  pay  costs  in  all  forms  of  action  to  any  defendant  against  whom  be  feils?  And 
what,  in  your  opinion,  should  be  the  conaequence  of  joining  too  many  |J»«»»>'^  as 
wdl  in  actions  of  contract  as  of  tort  t 

18.  Do  you  think  it  would  be  convenient  that  payment  of  money  into  court  should 
be  stated  on  the  record  1  Do  you  think  that  the  power  of  paying  money  into  court 
should  be  extended  to  aU  cases  t  orif  noltoall,  teall  except  actions  for  injurieo  to 
the  persbn  or  reputation,  or  any  and  what  others  t  And  would  it  be  advantageous 
in  order  to  lessen  the  expenoe  in  proving  damages,  to  allow  the  ddendant  in  those 
cases  in  which  he  might  have  paid  money  into  court,  to  annex  to  his  plea  whatever 
it  may  be,  an  offer  that  the  damages,  if  any  berecoveraMe,  should  be  taken  at  a  given 
sum,  which  ofier  the  plaintiff  may  accept  or  not ;  if  accepted,  then  that  the  offer  and 
acceptance  should  be '  annexed  to  the  record,  and  should  be  conclusive  as  to  the 
amount  of  the  verdict ;  if  not  accepted,  tiien  that  it  should  not  be  annexed  to  die  re» 
cord  or  stated  to  the  jury,  but  be  produced  to  the  proper  officer  upon  taxation  of  costs, 
who  should  tdlow  the  costs  of  proving  the  damages  to  either  party,  according  as  the 
juiy  find  more  or  less  than  the  sum  ofiered  1 

19.  Would  it  be  desirable  that  actions  of  replevin  should  be  brought  in  the  su- 
perior courts  in  the  first  instance,  the  mode  of  proceeding  in  replevying  remaining  as 
at  present  ?  Have  3rou  any  amendment  to  propose  widi  respect  to  proceedings  in 
prohibition  ?  Might  not  the  suggestion  be  dispensed  with,  and  the  affidavit  in  sop- 
port  of  the  motion  be  sufficient  1  Do  you  think  that  debt  should  be  for  an  annuity 
of  freehold  instead  of  a  writ  of  annuity  t  And  do  any  other  alterations  in  the  forms 
of  actions  appear  to  you  to  be  advisable  ? 

20.  In  what  cases  do  you  tliink  the  venue  should  be  local  ?  And  in  transitory 
actions,  how  and  uoder  what  circumstances  should  the  defendant  be  at  liberty  to 
change  the  venue  1  Does  it  appear  to  you  that  any  and  what  alteration  is  required 
in  the  present  law  and  practice  relative  to  change  of  venue  ? 

21.  Is  there  any  use  in  retaining  the  present  form  of  protestation,  if  a  provision 
is  made  that  parties  shall  no  longer  be  concluded  in  a  subsequent  action  as  to  facts 
averred  and  not  traversed  in  a  former  action  1 

22.  Would  it  not  be  desirable  in  actions  of  trespass  to  allow  a  defendant  to  jus- 
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Ufy  under  rights  of  way,  Stc.  Alleging  possession  only  of  the  property  in  respect  of 
which  the  right  is  claimed  1  And  in  replevin,  would  it  he  desirable  to  allow  a  simi- 
lar form  of  avowiy  as  to  fee  farm  rents  and  rent  charges,  as  given  by  11  Geo.  2. 
c.  19.,  respecting  rents  within  that  statute  1  Would  it  be  desirable  in  actions  of 
covenant  to  allow  a  plaintiff  to  state  generally  an  assignment  of  the  reversion  to 
himself  1  And  generally,  wherever  derivative  title  is  alleged,  that  the  party  should 
not  be  bound  to  deduce  it  step  by  step  on  the  record,  such  deduction  not  forming  in 
general  any  part  of  the  merits  of  the  case  1 

23.  In  cases  where  it  appears  that  there  are  mutual  accounts  between  the  parties 
in  a  cause  consisting  of  several  itons  on  each  side,  would  it  be  desirable  that  the 
judge  who  tries  the  cause  should  have  power  to  order  the  matter  of  account  to  be  re- 
ferred to  arbitration,  subject  to  any  and  what  regulations,  and  giving  the  parties 
greater  facilities  of  revising  the  decisions  than  they  now  have  in  cases  of  arbitrators 
chosen  by  themselves  1  Are  you  of  opinion  that  such  power  might  be  safely  and 
beneficially  given  to  the  court  upon  motion  at  any  and  what  stage  of  the  proceedings 
prior  to  the  trial,  and  under  what  circumstances  ?  Would  it  not  be  desirable,  in  or- 
der to  render  proceedings  by  reference  in  this  and  other  cases  more  efiectual,  to  give 
to  arbitrators  under  a  submission  by  rule  or  order  of  court,  or  a  judge's  order,  the 
power  of  compelling  the  attendance  of  witnesses,  and  of  examining  witnesses  abroad  1 

24.  To  prevent  false  or  vexations  pleading,  would  it  be  desirable  that  the  plaintiff 
should  be  entitled,  at  his  own  costs,  to  call  on  the  defendant  to  verify  his  plea  by 
affidavit,  stating  that  he  believes  the  plea  to  be  true,  the  defendant  being  at  liberty  to 
apply  to  a  judge  for  leave  under  special  circumstances  to  retain  his  plea  without 
such  affidavit,  as  for  instance,  where  a  verdict  may  be  necessary  for  the  defendant's 
indemnity  in  an  action  against  a  third  person  ?  Should  there  be  any  distinction  be- 
tween negative  and  affirmative  pleas  ? 

25.  To  prevent  sham  demurrers,  would  it  be  desirable  that  no  demurrer  should 
be  received  without  a  certificate  of  counsel,  that  he  is  of  opinion  there  is  reasonable 
ground  of  demurrer  ? 

26.  In  cases  where  bills  of  interpleader  are  now  allowed  by  courts  of  equity, 
would  it  in  your  opinion  be  desirable  to  give  the  court  in  which  the  action  is  pending 
a  power  to  make  such  order  as  may  be  just  for  the  purpose,  instead  of  the  parties 
being  compelled  to  go  into  a  court  of  equity  ?  In  what  way  would  yoq  recommend 
this  to  be  carried  into  effect  1 

27.  Would  it  not  be  desirable,  in  order  to  obtain  the  benefit  of  a  discovery,  without 
having  recourse  to  a  court  of  equity,  that  the  parties  in  a  cause  should  be  examined 
upon  oath,  either  personally  or  by  intenogatories  ?  At  what  stage  of  the  proceed- 
ings should  this  be  done,  and  before  whom,  and  what  regulations  would  you  sug- 
gest for  the  purpose  of  carrying  this  measure  inro  efllect  1 

28.  Would  there  be  any  inconvenience  in  giving  a  court  of  law  power,  without 
the  consent  of  parties,  to  issue  a  commission  for  examining  witnesses  who  are  abroad 
or  going  abroad,  or  unable  to  travel  or  in  prison  ? 

29.  Will  there  be  any  inconvenience,  in  your  opinion,  in  allowing  one  party  in  a 
cause  to  give  notice  to  the  other  of  his  intention  to  offer  in  evidence  any  written  do- 
cument, specifying  the  same,  and  appointing  a  time  and  place  for  the  inspection 
thereof,  and  in  providing  that  in  case  such  document  should  not  be  admitted,  the 
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costs  of  proving  the  same,  if  proved,  should  be  paid'by  the  paHy  refusiiig  to  admit 
the  same,  whatever  be  the  result  of  the  cause  1 

30.  In  your  opinion,  might  the  present  forms  of  real  actions,  with  any  and  what 
exceptions,  be  safely  and  advantageously  abolished,  and  the  action  of  ejectment 
newly  modelled  so  as  to  enable  a  plaintiff  to  recover  either  the  seizure  or  the  posses 
sion  of  the  property  claimed,  according  to  the  circumstances  of  the  case,  and  so  that 
the  real  claimant  should  be  plaintiff,  claiming  title  under  different  persons,  as  the 
nominal  plaintiff  now  does,  but  without  the  fictions  of  lease,  entry,  and  ouster  ? 
Should  the  plaintiff  in  such  action  be  obliged  to  state  his  title  specially  in  the  decb- 
ration  1  and  the  defendant  to  plead  specially  to  the  same,  or  noti  Do  you  think  ttiat 
any  and  what  inconveniences  wi^nld  arise  from  such  special  form  of  pleading  as  ap- 
plied to  an  action  of  ejectment  1  Does  any  and  what  amendment  occur  to  you  with 
respect  to  the  pleadings  and  proceedings,  in  quare  tmpedit  and  dower. 


QUERIES  AS  TO  THE  WELCH  JUDICATURE. 

1.  Whether  you  have  been  much  acquainted  with  the  practice  of  the  courts  of 
Great  SessioBs  in  Wales  1 

2.  Whether  you  think  it  desirable  or  not  desirable  that  the  Principality  of  Wales 
shouM  be  included  in  the  circuits  of  the  English  judges  ? 

3.  Whether  you  think  it  desirable  or  not  that  suits  in  the  Principalis  of  Wales 
should  be  commenced  in  the  courts  of  Westminster  Hall  1 

4.  What  are  the  principal  conveniences  and  inconve&iencei  attending  the  present 
judicature  of  the  Great  Sessions  in  Wales  1 

5.  What  are  the  comparative  expences  of  conducting  a  suit  at  law  for  goods  sold 
and  delivered  in  the  courts  of  Great  Sessions  in  Wales,  and  in  the  court  of  King*s 
Bench  by  bill  for  a  cause  of  action  arising  in  Staffordshire  or  any  other  Fj^^li*!^ 
county,  not  being  a  county  palatine,  and  tried  there  1 

6.  What  are  the  difficulties  or  facilities  of  including  the  principality  of  Wales, 
together  with  the  county  of  Chester,  in  the  circuits  of  the  judges  of  Westminster 
Hain 

7.  If  you  think  this  object  desirable  and  practicable,  what  arrangment  would  you 
suggest  for  the  purpose  of  forming  a  seventh  circuit  t 

8.  What  alterations  in  the  present  circuits  of  England  and  Wales  do  you  think 
necessary  or  expedient  for  the  purpose  of  carrying  that  object  into  effect  1 

9.  What  do  you  believe  to  be  the  prevailing  wish  upon  this  subject  among  intel- 
ligent persons  resident  in  the  Principality  of  Wales,  whether  professional  or  unpro- 
fessional, and  not  interested  in  the  exbting  establishment  1 

10.  If  you  are  suflSciently  acquainted  with  the  county  of  Chester  to  answer  similar 
inquiries  respecting  the  court  of  Great  Sessions  in  that  coun^,  be  pleased  to  fkrooi 
the  commissioners  with  your  opinion  thereon. 
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^U£RI£B  ON  THE  REGULATION  OF  THE  (X)URTS,  AND  THE  Dtt- 
PATCH  OF  BUSINESS. 


1.  As%  then  asy  cauact  of  a  paroMuient  kind,  and  coimaotad  with  tfaa  geairal 
oonidtatioB  of  the  commoo  Law  Coiurti  of  Wettmiaalor  HaU|  whieh  tend  to  a  dia- 
proportion  among  than  in  the  dimion  of  each  bmineia  aa  it  k  in  the  optioo  ef 
aoiton  to  cany  to  which  court  they  please  ? 

2.  In  a  general  point  of  Tiew,  how  fu  do  yoe  think  that  the  liate  of  pnUic  or 
profesiional  opinion  as  to  the  comparatiye  competency  of  the  jodgei  or  the  bar  in 
the  rsipectiYe  courts,  at  any  given  period,  has  a  tendency  to  aflbct  the  proportion  of 
business  among  themi 

3.  Doea  ai^  disproportion  of  businesa  actnally  eiist  among  tbemi  how  long 
within  your  observation  haa  it  existed,  and  in  what  manner  and  degree,  and  haa  it 
of  late  years,  and  since  what  period  increased  1 

4.  Is  any  oi  the  three  courts  at  the  present  period,  without  suffident  and  ade> 
qoate  employment,  and  is  any  of  them  overcharged  with  business,  and  to  what  ex- 
tent) 

5.  Have  you  any  infonnation  to  give  with  respect  to  the  present  stale  of  the 
arrears  in  the  business  of  the  King's  Bench,  or  in  any  of  the  courts,  whether  in  banc 
or  at  nisi  prius  1  and  in  what  particular  kinds  or  branches  of  business  do  those 
arrears  principally  exist,  and  to  what  causes  are  they  attributable  1 

6.  In  proportion  to  the  pressure  on  the  Court  of  King's  Bench,  have  increased 
effiirts  been  made  by  its  judges  for  the  dispatch  of  business  1  and  what  new  arrange- 
ments  have  been  made  of  late  years  for  that  purpose,  and  with  what  effNst!  Since 
the  introduction  of  those  arrangements,  have  the  arrears  of  business  diminished  or 
increased,  and  in  particular,  what  is  your  opinion  of  the  present  method  of  disposing 
of  the  arrears  of  term  business  by  three  judges  out  of  term,  and  of  nisi  prius  business 
by  extra  sittings  1 

7.  Would  any  arrangement  that  should  require  the  Court  of  King's  Bench  still 
(arther  to  extend  the  periods  of  its  labour  be  consistent,  in  your  opinion,  with  the 
degree  of  leisure  and  repose  which  ought  to  be  allowed  to  its  judges,  and  practi- 
tioners] 

8.  Do  you  think  that  any  arrangements  whatever  would  eflectually  enable  that 
court  to  discbarge  its  business  free  from  arrear,  unless  some  means  weie  devised  by 
which  an  increased  proportion  of  the  general  business  of  the  country  should  here- 
after be  carried  to  the  other  courts  ? 

9.  Do  you  think  that  if  by  any  means  the  efficiency  of  the  other  courts  wen  in- 
creased, the  three  courts,  with  their  present  number  of  judges,  and  without  an  un- 
reasonable degree  oi  exertion,  would  be  adequate  to  the  satisfactory  dispatch  of  the 
business  of  the  country  1 

10.  What  means  can  you  suggest  for  bringing  an  increased  proportion  of  the  ge- 
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neral  bnsinest  of  the  country  to  the  Common  Pleas  and  to  the  Eicfaeqner,  or  for 
.  dispatch  of  business  in  the  King's  Bench  1 

11.  What,  in  your  opinion,  would  be  the  effect  of  taking  away  from  the  suitor  the 
option  of  his  court,  and  distributing  his  business  equaUy  or  according  to  a  certain 
ratio  among  the  courts  -,  and  in  what  practical  mode  could  that  principle  be  conve- 
niently carried  into  effect  1 

12.  Do  you  think  it  desirable  that  barristers  not  having  the  degree  of  Serjeants 
should  be  allowed  to  practice  in  the  Conmion  Pleas  befitre  the  judges  in  banc,  and 
with  any  and  what  qualification  1  and  that  attoimes  in  general  should  be  admiisihie 
to  the  practice  of  the  Exchequer,  or  that  either  of  these  alterations  should  take  place  t 
and  what  reasons  can  you  suggest  for  or  against  either  alteiation  1 

13.  Do  you  think  it  desirable  that  the  process  and  practice  of  the  three  courts 
should  be  placed  in  all  respects  on  the  same  footing,  and  what  efifect  would  that 
have  on  the  distribution  and  dispatch  of  business  t 

14.  Supposing  that  the  Welsh  and  palatinate  jurisdictions,  or  either  of  them, 
should  be  abolished  —  that  a  correspondent  accession  of  business  should  accrue  to 
the  courts  at  Westminster,  and  that  a  new  circuit  ihould  be  appointed,  would  it  not 
be  necessary  in  that  case,  to  add  two  judges  at  least  to  the  existing  number  t 

15.  Are  you  or  are  you  not  of  opinion  that  on  the  same  supposition,  and  suppoa- 
ing  also  efiectnal  means  to  be  taken  for  making  the  courts  of  common  pleas  and  ex- 
chequer discharge  a  due  proportion  of  the  general  busfiiess  of  the  country,  it  would 
be  expedient,  for  the  sake  of  preserving  an  entire  uniformity  and  equality  among  the 
courts,  to  appoint  in  addition  to  the  present  number  of  judges  another  judge  to  each 
of  the  courts,  taking  into  account  the  advantage  that  might  be  derived  from  a  fifteenth 
judge  while  his  brethren  were  engaged  on  the  circuits  ? 

16.  Would  not  the  necessity  for  a  fifteenth  judge  be  clear,  if  a  diange  of  practice 
were  introduced,  by  which  process  should  be  returnable  and  pleadings  should  foQow 
thereon  in  term  and  vacation  without  distinction,  and  would  not  the  ccmstant  attend- 
ance of  a  judge  in  town  be  in  such  case  required  ? 

17.  Supposing  this  augmentation  in  the  number  of  the  judges,  do  you  think  it 
desirable  that  one  puisne  judge  of  each  court  should  be  exempted  in  rotation  from 
attendance  in  banc  during  the  whole  term,  for  the  purpose  of  attending  to  diamber 
business,  and  any  other  business  of  a  kind  that  requires  the  attendance  only  of  a 
single  judge  t 

18.  On  the  same  supposition  do  you  think  it  desirable  that  the  sittings  of  the  court 
in  banc,  should  be  continued  from  day  to  day  throughout  the  term,  without  interrup- 
tion from  sittings  at  nisi  prius,  or  hearing  arguments  in  courts  of  error  or  elsewhere, 
with  the  exception  of  the  house  of  lords  1 

19.  On  the  same  supposition  would  it  be  desirable  that  one  puisne  judge  should 
be  appointed  to  sit  during  term,  for  the  trial  of  all  issues  arising  in  any  of  the  courts 
which  are  set  down  for  trial  in  London  and  Middlesex  1 

20.  Do  you  see  any  objection  to  authorising  every  judge,  to  whatever  court  he  may 
belong,  to  transact  chamber  business,  and  sit  for  trial  of  issues  arising  in  any  of  the 
common  law  courts  of  Westminster  Hall  1 

21.  Do  you  think  it  desirable  to  transfer  to  the  court  of  exchequer,  cases  reserved 
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by  the  eonru  of  general  and  quarter  sessions,  and  to  confine  infonnations  forofiences 
against  the  revenue  and  revenue  officers,  and  qui  tarn  actions  to  that  court  ? 

22«  Do  you  think  it  desirable  to  allow  the  judgment  to  be  given  at  the  sittings  or 
anizes  in  cases  of  misdemeanor,  and  what  exceptions  (if  any),  and  what  provisions 
would  you  suggest  on  that  subject? 

23 .  Do  you  think  it  desirable  to  transfer  all  jurisdicdon  over  insolvent  debtors  to 
the  insolvent  debtors'  court  1 

24.  Do  yOu  think  it  desirable  that  the  terms  should  be  fixed,  and  to  what  periods  ? 
or  that  they  should  be  of  equal  and  what  length,  and  should  any  and  what  regula- 
tions be  made  with  respect  to  the  periods  and  durations  of  the  sittings  after  term,  re- 
gard being  had  to  the  spring  and  summer  assizes  ? 

26.  Do  you  think  it  would  be  expedient  that  the  court  of  error  from  each  of  the 
courts  should  consist  of  the  judges  of  the  other  two  courts,  who  should  sit  in  error 
out  of  term  1 

26.  Have  you  any  suggestion  to  make  for  the  more  satisfactory  dispateh  of  business, 
besides  what  may  be  contained  in  your  answers  to  the  preceding  questions  t 


EXPECTED  CHANGES  OF  POLICE. 

Mr.  March  Prillipps  has  for  some  time  been  officially  engaged  in  framing  the 
bill  01  bills  to  be  submitted  to  Parliament  for  eflecting  the  improvements,  as  they  are 
called,  recommended  by  the  Police  Committee  which  sat  during  the  last  session. 

The  first  alteration  recommended  by  the  committee,  and  the  most  important  to  the 
profession  is,  that  written  informations  should  be  abolished  in  all  those  cases  where 
the  magistrates  have  a  summary  jurisdiction.  This  recommendation  is  made  by  the 
committee  at  the  instance  of  Mr.  Dyer,  one  of  the  magistrates  at  Marlborough-street 
Police-office.  He  stated  to  the  committee  (Report,  p.  17.)  "  That  the  technical 
accuracy  required  in  an  information  before  a  justice  is  such,  that  the  most  extensive 
practice  and  longest  experience  in  the  profession  are  not  sufficient,  in  drawing  up,  to 
ensure  ultimate  success,  and  certainly  not  to  escape  objections  being  taken  to  the 
manner  of  setting  out  the  ofilence,  in  this  mode  of  proceeding ;  there  is,  besides, 
additional  delay  created  by  it.  In  order  to  avoid  these  difficulties,  and  to  render  the 
punishment  of  offences  more  easy  and  summary,  the  proceeding  by  summons  should 
supersede  the  necessity  of  commencing  proceedings  by  a  written  information,  which 
amounts  to  an  absolute  denial  of  justice  to  the  poorer  or  the  busy  classes,  and  sum- 
mary jurisdiction  becomes,  in  fact,  dilatory  and  frequently  nugatory." 

The  motive  assigned  by  the  witness  is,  of  course,  sympathy  for  the  poor,  and  we 
are  bound  to  receive  and  laud  it.  We  conceive,  however,  that  two  clauses  of  the 
last  sentence  have  been  accidentally  omitted  in  the  Report,  and  that  after  the  words 
"  easy  and  summary/*  it  should  read  thus  ;-^"  And,  moreover,  to  save  the  unpaid 
magistrates  the  intolerable  bore  of  reading  or  of  acquiring  any  knowledge  of  the  laws, 
and  also  to  save  the  paid  magistrates  the  trouble  of  keeping  up  or  of  applying  the 
little  they  have  acquired,"  &c. 
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In  the  metropolis,  where  the  mtgiitnitie  ira  lomewfaat  under  the  contnl  cifMic 
opinion,  the  measure  may  be  beneBcial ;  but  we  question  whether  te  poor  in  ths 
ooontiy  will  derive  much  advantage  in  having  their  unlearned  magistralaB  freed  firam 
the  necessity  of  acting  upon  written  informations.  BCr.  Dyer's  argunMoti  far  tke 
abolition  of  written  infonnations  may  be  found  in  p.  173  of  te  evidenoe  printed  with 
the  Report.  He  there  recommends  that  the  right  of  appeal  should  be  taken  away  in 
all  cases  where  a  magistrate  may  not  convict  in  a  higher  penalty  dian  live  pevnds. 
The  majority  of  members  of  parliament  are  magistrmtes,  and  the  poaaibility  of  any 
abuse  of  power  placed  in  their  own  hands  could  never  occur  to  them,  neither  ooaM 
it  be  conceived  by  them  that  five  pounds  might  be  a  serious  sum  for  any  man  le  kse, 
or  that  the  principle  involved  in  conviction  of  sndi  a  penalty  might  be  of  far  giealv 
importance  than  the  amount ;  nor  could  they  at  once  see  that  it  could  be  of  any  vast 
importance  with  relation  to  the  feelings  of  the  parties,  or  &at  a  poor  man  night  be 
persecuted  and  ruined  by  repeated  misdecisions,  unless  he  had  the  right  of  appeaL 
The  adoption  €i  this  recommendation  (as  far  as  vre  are  at  preeent  informed)  is  not 
likely  to  be  ventured  upon  during  the  ensning  session. 

The  next  recommendation  made  at  the  instance  of  Mr.  Dyer  is,  "  that  is  a  case 
where  the  charge  is  for  felony,  the  warrant  issued  against  the  person  should  run  into 
all  counties  and  over  all  jurisdictions,  without  bong  backed  by  the  local  magistrates ;" 
and  he  suggested  also,  *'  that  in  the  case  of  a  search  vrarrant,  the  local  magistrate 
should  have  the  power  to  back  and  authorise  the  execution  of  the  original  warrant." 
"  But,"  says  the  Report,  p.  17,  "  Your  committee  do  not  see  any  reason  far  making 
a  distinction  between  the  cases ;  and  recommend  that,  in  future,  wanants,  whether 
to  apprehend  the  person  or  search  the  premises,  shall  be  executed  in  all  parts  of  the 
kingdom  under  the  authority  of  the  magistrates  from  whom  it  originally  inaesy  who 
alone  can  and  ought  to  be  responsible  for  the  legality  of  the  prooeedinfs." 

The  law  of  venue,  as  applicable  u>  cases  of  forgery,  will  most  probably  be  aUerad, 
in  conformity  to  the  suggestions  of  Mr.  Gates,  the  solicitor  to  the  nommittie  ef 
London  bankers.  He  represented  to  the  committee  that,  as  the  law  at  present  stands, 
although  it  can  be  shown  that  the  whole  body  of  a  bill  of  exchange  or  cheque  is  in 
the  handwriting  of  a  particular  individual,  yet  there  is  no  ohanoe  of  convicting  him 
of  the  forgery,  unless  it  can  also  be  proved  that  he  wrote  it  in  some  specified  platDe* 
which,  in  nineteen  cases  out  of  twenty,  it  is  impossible  to  do,  and  whic^  if  dooa^ 
would,  in  all  probability  be  perfectly  immaterial  to  the  justice  of  the  case.  Thus  the 
person  who  committed  the  forgery  escapes  unless  he  is  detected  as  the  utierer,  when 
the  fact  of  the  instrument  being  in  his  handwriting  is  adduced  as  evidence  that  he 
uttered  the  forgery  with  a  guilty  knowledge.  But  the  adroit  criminal  gets  a  boy,  a 
porter,  or  some  innocent  person,  to  utter  the  check,  and  takes  precanttoos  lo  avoid 
being  apprehended  or  identified  in  the  event  of  the  forgery  not  succeeding.  Very 
extensive  forgeries  are  thus  ofren  committed  by  a  forger  without  detection.  Mr.  Gates 
left  the  specific  remedy  to  be  determined  by  the  legislature. 

At  the  same  time  that  such  additions  are  made  to  the  power  of  the  ssagistiates,  we 
would  humbly  suggest  that  something  in  the  shape  of  additional  securities  against  ite 
abuse  should  be  given  to  the  public.  The  first  measure  of  this  nature  which  occurs 
to  us  is  that  the  law,  as  laid  down  in  Rex  v.  Barrow,  3  Bam«  &  Aid.  432.  and  in 
Cox  V.  Coleridge,  1  Barn.  &  C.  37.  as  to  the  right  of  a  person  accused  of  fakny  to 
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havt  pnifinitoiit]  «id  when  •Kumnad  before  a  migUtrate,  thoukl  be  aliared.  It 
will  be  reooUacted  that  the  right  of  a  penon  aoenMd  to  have  the  aid  of  oouniel  or 
attoroey  duraig;  an  eiamiaatioii  of  a  charge  preferred  before  a  magiatrate,  was  denied 
OB  the  ground  that  Mch  profenioiial  aaeistanu  might  gife  ioformation  aad  enable  the 
aoooniplieea  of  a  gtdlty  priaoDer  to  eacape  from  the  handa  of  juatice.  Thia«  of  ooune, 
eeniiot  apply  to  public  examinatiena,  whkh,  io  the  roetropoUa  at  leait,  are  at  the  rate 
of  above  one  hundred  to  one  of  the  private  examinationa.  The  practitioneia  in  the 
cnmiiial  courta  are  sufficiently  aware  that  in  not  one  oaie  out  of  every  hundred  of 
Iheee  privately  examined,  are  the  chances  of  detecting  or  i^pprehending  accomplioea 
who  flsay  be  at  large  increased  by  secrecy,  nnce  they  almost  always  provide  for  the 
wont.  When  a  prisoner  is  committed  for  trial,  unless  he  is  put  in  solitaiy  con- 
teement  until  the  time  of  trial  arrives,  secrecy  is  at  an  end.  It  is  requisite,  then, 
to  enable  him  to  make  the  complete  defence  *'  which  the  humane  policy  of  our  law 
alkma,"  that  he  should  have  professional  assistance  to  investigate  the  evidence 
adduced  against  him,  to  submit  the  grounds  (if  any)  of  its  insufficiency  for  a  com- 
mittal, or  to  prepare  any  defence  of  which  the  charge  may  be  susceptible.  We  are 
prepared  to  contend,  therefore,  that  the  accuaed  should  be  entitled  to  call  in  the  aid 
of  either  counsel  or  attorney  at  all  public  examinations  and  at  all  final  examinations. 
Ko  professional  man  can  be  expected  to  perform  hie  duty  with  perfect  independence 
if  he  be  permitted  to  attend  only  as  amatter  of  favour,  to  be  granted  at  the  diacrctioB 
of  the  magistntea.  £ven  in  the  meciopdis,  there  have  been  some  instances  of  gross 
abuse  of  the  power  of  exclusion  conferred  by  these  decisions  on  the  magistrates. 
One  eaae  came  within  our  own  knowledge :—  A  magistrate  had  exerted  himself  with 
unusual  seal  to  get  up  a  case  for  a  prosecution  $  an  attorney,  who  attended  on  behalf 
of  the  accused,  ventured,  in  a  mild  tone,  to  make  an  objection  to  the  admission  of  a 
piece  of  evidence.  The  magistrate,  fired  at  his  work  being  meddled  with,  exclaimed, 
in  an  insolent  tone,  "  I  will  not  hear  you ;  and,  if  you  interfere  again,  I  will  turn 
you  out,  as  you  know  that,  by  the  decision  in  the  case  of  Cox  v.  Coleridge,  I  am 
Mtitiedtodo." 


BENEFIT  SOCIETIES. 

DuBiNG  the  last  session  of  parliament  a  bill  was  brought  into  parliament  by  Mr. 
Courtney,  to  amend  and  consolidate  the  various  acts  for  the  regulation  of  friendly 
societies.  That  bill  excited  great  alarm  amongst  the  members  of  such  societies,  and 
those  of  the  metropolis  appointed  a  committee  to  oppose  it.  The  alarm  was  created  v 
by  the  circumstance  that  the  bill  went  to  deprive  the  members  of  the  power  of  con- 
ducting their  own  affairs,  and  to  place  them  in  the  hands  of  trustees,  who,  from  the 
pecuniary  qualifications  required,  must  have  been  of  a  higher  rank  in  society.  The 
committee  of  the  house  of  commons,  on  bearing  evidence  from  the  parties,  recom- 
mended them  to  frame  such  a  bill  themselves  as  would  effect,  in  a  manner  satisfac- 
tory to  all  parties,  the  beneficial  objects  in  view.  The  members,  with  great  alacrity, 
availed  themselves  of  the  very  liberal  recommendation ;  and  as  the  measure  will  affect 
tq^nftiff  which  are  ascertained  to  comprehend  upwards  of  one  million  of  members  in 
^-nglawl,  it  is  deserving  of  veiy  considerable  attention. 
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The  deputies  from  the  various  societies  have  agreed  upon  the  draught  of  their  pro- 
posed bill.  It  repeals  all  former  acts.  It  lays  down  regulations  for  the  enrolmeBt 
of  the  rules  by  the  magistrates,  and  it  gives  the  members  powers  to  obtain  the  settle- 
ment of  disputes  by  magistrates  or  by  arbitrators ;  the  decisions  obtained  by  either 
mode  to  be  final.  ^  It  is  proposed  as  a  new  measure,  to  pevent  frauds  upon  the 
societies,  that  any  two  magistrates  shall  have  power  to  decide  upon  any  accusatiop  of 
fraud  against  a  member,  and  upon  conviction,  to  fine  him  double  the  amount  of  the 
sum  of  which  he  may  have  defrauded  the  society  j  and  in  the  event  of  non-payment, 
to  levy  upon  his  goods  for  the  amount ;  and  finally,  in  the  event  of  the  warrant  not 
being  satisfied,  to  commit  him  to  prison  for  a  period  not  exceeding  three  months. 

The  regulation  of  the  bill  of  1819,  requiring  the  certificate  of  two  actuaries  as  to 
the  soundness  of  the  construction  of  the  tables  of  insurance,  the  rates,  and  inks 
for  the  management  of  these  societies,  has  been  omitted,  on  the  ground  that  suffi- 
ciently correct  information  is  not  possessed  of  the  casualties  of  sickness  and  mortality 
occurring  amongst  the  woriung  classes,  from  which  to  deduce  safe  tables.    Mr. 
Brougham,  and  the  Society  for  the  Diffusion  of  Useful  Knowledge,  took  up  this  sub- 
ject, and  set  to  work  to  obtain  the  information  most  required.     Enough  b  known  of 
the  averages  of  mortality  occuniog  amongst  the  higher  and  middling  ranks  of  aodety, 
from  which  to  deduce  correct  tables  of  the  chances  of  life  amongst  them.    Little  or 
nothing  satisfactory  is  known  of  the  rate  of  mortality  amongst  the  working  clasaea, 
from  which  to  construct  safe  tables  of  the  chances  of  life  amongst  them,  and  almoat 
as  few  data  are  possessed  for  determining  the  probable  amount  and  nature  of  the 
sickness  to  be  provided  for  by  them.    There  is,  however,  satisfactory  evidence  for  be- 
lievmg,  that  the  chances  of  sickness  and  mortality  in  one  class  are  double  those  pre- 
vailing in  another.    Now,  a  table  formed  from  the  mean  of  the  casualties  of  two 
classes  which  diflered  so  considerably,  would  obviously  be  inapplicable  to  detemuBe 
correctly  the  chances  occurring  in  either.     Yet  most  of  the  tables  are  made  up  from 
the  mean  of  the  casualties  found  to  prevail  amongst  large  classes.    The  desideiatam 
was,  therefore,  to  obtain  information  of  the  amount  of  sickness  and  mortaliQr  preva- 
lent amongst  particular  classes  or  particular  trades,  that  tables  might  be  formed  for 
the  safe  government  of  societies  composed  of  those  classes  or  trades.    Such  informa- 
tion was  not  only  of  immediate  and  great  practical  importance,  but  it  was  lughly 
desirable  in  a  scientific  aikl  philosophical  point  of  view.    Yet  this  was  the  informa- 
tion which  the  Society  for  the  Promotion  of  Useful  Knowledge,  with  Mr.  Gompertz, 
the  actuary  and  mathematician  amongst  them,  neglected  to  provide  for  in  the  sche- 
dules which  they  sent  about,  though  their  attention  had  been  called  to  the  subject. 
The  very  operatives  have  seen  the  egregious  omission,  and  we  are  glad  to  perceive, 
from  the  draught  of  the  bill,  that  they  have  remedied  it.    They  have  inserted  one 
rule  for  the  collection  of  the  desirable  information,  which  rule  provides,  that  at  the 
end  of  eveiy  five  years,  returns  shall  be  made  according  to  the  annexed  schedules. 
These  schedules  set  forth  the  nature  of  the  casualties  of  sickness  and  mortality 
occurring  amongst  the  members  during  that  period,  and  the  nature  of  their  several 
trades.    This  regulation  is  deserving  of  the  warmest  applause,  as  it  proves  they 
have  got  rid  of  the  absurd  jealousy  which  once  prevailed  amongst  them  of  giving 
such  information,  lest  it  should  be  used  by  other  societies  to  establish  themselves  on 
a  firmer  basis  by  the  improvement  of  their  tables. 
On  the  important  subject  of  the  investment  of  the  funds,  the  proposed  bill  very 
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properly  forbid«  that  any  shall  be  laid  on  perBonal  lecurities,  and  permits  only  in- 
vestments in  savings  banks,  government  receipts  from  the  commissioners  for  the  re- 
duction of  the  national  debt,  and  real  securities.  With  respect  to  this  latter  class  of 
secorities,  the  committee  remark,  "  They  would  have  opposed  the  power  to  invest  on 
real  securities,  that  is,  the  purchase  of,  or  lending,  money,  lands»  or  houses,  but  that, 
in  some  places,  in  Scotland  more  especially,  such  investments  are  very  general,  and 
that  considerable  prejudice  exists  in  their  favour,  to  which  they  reluctantly  yield ; 
but  they  strongly  reconmiend  that  no  such  investments  should  be  made ;  and  they 
are  supported  in  this  opinion  by  Dr.  Mitchell,  the  talented  writer  and  lecturer  on 
benefit  societies,  to  whose  valuable  aid  your  committee  are  deeply  and  gratefully  in- 
debted, and  whose  reconunendations  merit  the  most  respectful  attention.  That  gen- 
tleman has  favoured  them  with  the  following  observations  on  the  subject : 

'*  Permission  is  given  to  invest  in  real  securities,  that  is,  houses  or  lands.  From 
painful  experience  I  strongly  recommend  you  to  have  nothing  to  do  with  such 
securities. 

"  First,  because  such  securities'bfiered  for  small  sums  are  generally  very  objection- 
able, and,  if  accepted,  occasion  great  ezpence. 

"  Secondly,  the  titles  are  frequently  bad,  and  if  any  thing  occur  that  law  is  re- 
quired (and  that  is  often  the  case),  there  is  endless  expence,  which  small  properties 
will  not  bear. 

"  Thirdly,  there  is  boundless  fraud  in  the  valuations  set  on  those  propeitieB  by 
surveyors  and  others. 

"  Take  all  in  all,  I  estimate  that  upwards  of  one  half  of  the  money  advanced  by 
societies  on  real  securities  will  be  lost.*' 

The  advice  of  this  experienced  actuary  is  perfectly  sound ;  and  it  is  deserving  the 
attention  of  young  professional  men,  who  are  oft  too  ready  to  permit  the  investment 
of  small  amounts  in  such  securities.  We  seiae  this  opportunity  to  say,  that  they 
cannot  be  too  much  on  their  guard  against  the  testimony  of  surveyors  as  to  the  value 
of  property.  The  uoscrupulousneis  of  some  of  the  inferior  and  more  needy  mem- 
bers of  the  legal  profession  has  given  rise  to  vulgar  jokes  about  the  stretch  of  a  law- 
yer's conscience,  but  the  capacity  of  extension  possessed  by  the  consciences 
of  a  large  proportion  of  those  who  call  themselves  architects  and  surveyors,  is 
beyond  any  lawyer's  powers  of  imagination.  In  all  the  compensation  cases  under 
the  various  acts  for  efiecting  improvements  in  the  buildings  of  the  metropolis,  the  sur- 
veyors, on  whose  testimony  these  cases  depend,  m)ear  to  double,  and  in  many  cases 
to  treble,  the  value  found  by  juries,  who,  from  their  sympathies  with  the  traders 
who  seek  compensation,  are  always  fsvourably  disposed  towards  them.  In  the  Com- 
pensation cases  which  occurred  on  the  formation  of  the  several  docks  under  the  com- 
mission for  the  improvement  of  the  port  of  London,  the  intrepidity  with  which  the 
surveyors,  as  well  as  the  accountants,  and  other  men  of  figures,  swore,  was  truly  aw- 
ful. Some  conception  of  it  may  be  formed,  when  we  state,  that  the  total  amounts  of 
the  awards  of  extremely  indulgent  and  liberal  juries  was  £677,382.  8<. ;  and  that 
the  total  amount  of  the  claims  upon  which  the  awards  to  the  above  amount  were  made» 
was  £3,705,409.  6f.  O^d.,  or  £3,028,036. 18<.  O^d.  beyond  the  truth  ! 

We  have  only  to  say  further  upon  the  draught  of  the  bill  before  us,  that  it  does 
credit  to  the  sagacity  of  the  delegates  who  drew  it  up,  or  of  those  by  whom  they 
have  been  advised. 


684 


EVENTS  OF  THE  QUARTER,  kjc. 


Unlsss  our  sabtciiben  will  have  the  goodneM  to  coniider  the  above,  ^c:  aa  follof 
aMamng  aa  the  ^r^.  of  littletOD,  we  know  not  how  to  fill  a  page  with  this  divisioaof 
our  woriu  Events,  alaa !  we  have  next  to  none ;  and  even  with  the  veiy  widest 
interpretation  of  oar  title,  taking  it  to  include  not  merely  events  and  incidents^  \nt 
opiniona,  thoughts,  feelings,  hopei,  wishes,  hints,  seggestions,  recommendations,  and 
adnces, — even  then  we  shall  experience  no  inconskJerahle  difficulty  in  throwing  in 
enough  of  these  to  form  a  respectable  conclusion.  In  our  former  Numben,  the 
CownissioMn  were  aa  rich  a  treasure  to  us  as  Thurtell,  Fauntleroy,  and  Stephenson 
have  been  to  the  newspapers ;  but  even  the  Commissioners  are  beginning  to  £ul«  and 
we  know  not  what  more  we  can  make  of  them  unless  we  set  spies  on  their  unguarded 
moments  (we  beg  pardon  for  sswiming  that  there  are  such),  and  try  to  make  a 
ceUaqtion  of  Table-Talk.  To  this,  however,  we  must  stand  excused  from  stooping ; 
no  legal  gossip  will  be  noted  here,  without  the  informant's  authority ;  and  we  re&ain 
ten  enumerating  any  of  the  minute  alterations  which  are  said  to  be  in  contemplstion 
beeeme  they  aie  neither  directly  authenticated,  nor  of  sufficient  interest  to  justi^  a 
Imadi  of  eoafidence  even  on  the  narrow  prindpleB  of  utilitarian  morality.  In  feet, 
the  leal-pieptf^  and  pleading  changes  are  not  yet  decided  on,  thongh  it  is  understood 
Ihel  the  leal-pcoperty  Commissioneni  intend  making  their  report  by  imtalments.  with 
the  Tiew,  it  ia  suppoeed,  of  obviating  the  suspicions  which  the  public  might  entertain, 
west  nothing  exhibited  till  the  whole  was  completed  -,  and  the  report  on  the  practioe 
end  eonstitution  of  the  courts,  as  also  on  the  judicature  of  Wales,  is  already  drawn 
fif,  and  will  be  presented  so  early  in  the  session  that  it  would  be  labour  lost  to  guess 
at  it.  It  is  understood  that  this  report,  so  fer  as  r^aids  judicial  arrangements, 
liaa  been  prepared  by  Mr.  Serjeant  Boeanquet,  and  so  fer  as  regards  practice,  by  Mr. 
Serjennt  Stephen.  We  incline  to  think  that  a  good  deal  will  be  done,  for  two 
seasons ;  first,  because  the  judges  are  undecstood  to  be  dissatisfied  with  the  intended 
alterations;  and  seeondly,  because  the  good  people  of  Lancaster  are  considerably 
lightened,  and  want,  it  seems,  an  inquiry  to  themselves.  We  have  good  grounds  for 
believing  that  a  separate  commission  has  been  applied  for  -,  and,  a  few  days  since, 
the  application  seemed  likely  to  succeed.  The  only  well-authenticated  on  dits  which 
we  feel  at  bbeitj  to  publish  are  to  the  eflfect  that  the  Welch  judicature  is  to  be 
auperseded,  and  Wales  taken  into  the  English  circuits,  a  new  judge  being  added  to 
each  of  the  courts  of  King's  Bench  and  Common  Pleas,  to  meet  the  additional  labour. 
The  pieeent  ci^cnita  will  also  be  modified,  though  we  are  not  able  to  ^edfy  par- 
<icela»;  it  seems  like^,  however,  that  Lancashire  will  be  taken  from  the  northern. 
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Tennt,  too,  it  is  laid,  ai«  to  consist  of  twenty-ont  dtys  etcb,  km  judges  sitting 
regularly  from  ten  to  four,  and  a  fifth  at  chambers ;  no  sittings  lor  London  and 
Middlesex  daring  term,  twentj-eight  days  daring  each  Taeation  being  allowed  Imt 
theou  The  time  at  which  the  terms  will  commence  is  not  yet  definibtely  fixed. 
Another  well- authenticated  dictum  is,  that  counsel  not  of  the  ooif  are  to  be  admitted 
to  speak  on  motions  for  new  triab  in  the  Common  Pleas,  bat  that  m  odier  itspecis 
the  monopoly  will  most  probably  not  be  meddled  with. 

The  only  professional  changes  we  have  to  mention  hare  been  cinaed  by  the  deadi 
of  Mr.  Sykes,  solicitor  to  the  stamp-office,  and  the  retirement  of  Mr.  Jostioe  Hok* 
royd.    In  the  little  we  have  to  say  of  the  first  (and  iadeed  we  might  say  the  aaiM 
of  both),  we  find  no  tempUtion  whatever  to  depart  from  that  very  haoknied  and  very 
silly  axiom,  D«  wwrtmt  nil  nisi  bannm ;  for  we  never  heard  any  thing  dsi*    In  dis* 
charging  his  official  duties,  which  are  by  no  means  so  unimportant  as  is  eommonly 
supposed,  Mr.  Sykes  was  always  anxious  to  discriminato  between  firandulent  and  «n« 
intentional  evasion ;  and  was  never  known  to  sanction  a  prosecution  when  the  penalty 
had  been  unconsciously  incurred.    He  owed  his  situation  to  the  late  Lord  Oilford'i 
friendship.   The  story  goes  that  Lord  Gifibrd,  on  the  vacancy  occurring,  called  on  Mr« 
Sykes,  then  pleading  below  the  bar,  and  asked  him  to  look  out  for  some  one  to  fiU  thn 
place ;  which  Mr.  Sykes  promised  to  do.    On  inquiry,  he  found  no  one  more  fit  for 
it  than  himself ;  or,  more  correctly  speaking,  he  thought  the  place  would  fit  Mm* 
Accordingly,  he  expressed  his  readiness  to  fill  it ;  and  the  proposal  was  immediately 
assented  to.    Another  anecdote  has  also  reached  us,  which  we  lee  no  harm  in  re* 
lating.    A  short  time  before  Lord  Gifibrd  was  called  to  the  bar,  he  chaneed  to  be 
leaving  Mr.  Sykes'  chambers  just  as  a  now  eminent  king's  counsel  came  in.   "  That 
young  man,"  said  Mr.  Sykes,  in  allusion  to  Gifibrd,  '*  will  some  time  or  other  be  at 
the  very  head  of  his  profession.    Of  bb  standing,  he  is  the  best  real  property  lawyer 
I  ever  knew."    It  is  curious  to  compare  this  with  Mr.  Brougham's  parliamentary 
assertion,  that  Lord  Giffi>rd  has  risen,  as  a  man  rises  in  a  balloon,  by  an  upward 
tendency  not  communicated  by  himself.    At  the  seme  time  we  lay  little  stress  on 
this  species  of  fortune-telling,  either  in  illustration  of  Mr.  Sykes'  sagacity,  or  in  die* 
proof  of  Mr.  Brougham's  sarcasm,  which  he  has  long  ago  been  heartily  ashamed  of, 
and,  much  to  his  honour,  endeavoured  to  obliterate  by  expressing  sentiments  of  a 
widely  difierent  description.    Mr.  Bentham,  on  his  own  showing,  foretold  of  Can- 
ning, when  an  under-graduate,  that  he  would  be  prime  minister^  Fng'*"*^ ;  and 
Mr.  Bentham  chanced  to  be  right.    Dr.  Cyril  Jackson,  the  late  Dean  of  Christ- 
church,  foretold  that  Lords  Morley  and  Carlisle  would  be  the  stars  of  their  day,  and 
that  nature  had  unfitted  Lord  Liverpool  for  rising.    The  former  part  of  the  augury 
we  cannot  venture  to  decide  on,  but  undoubtedly  the  Doctor  was  wrong  in  the  last. 
In  private  life  Mr.  Sykes  was  universally  respected,  and  it  is  worth  recording,  that 
he  was  the  friend  and  intimate  companion  of  Person.    We  are  informed  that,  when 
Porson  was  in  town,  a  plate  was  always  placed  for  him  at  Mr.  Sykes'  breakfost 
table ;  and  this  is  by  no  means  an  immaterial  circumstance,  as  the  Grsek  profesBor 
was  never  very  nice  in  his  choice  of  companions  for  an  evening's  debauch. 

Mr.  Sykes  never  practised  as  a  barrister,  though  he  attained  to  great  eminence  as 
special  pleader.  He  was  only  called  to  the  bar  on  accepting  the  oflke  he  held  at 
the  time  of  his  death.    We  are  not  quite  cerUin  whether  the  being  a  banister  was 
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tlien  a  neceaiaiy  qoalificatioB  ;  but  at  the  time  immediately  preceding  the  Duke  of 
Wellington's  administration,  some  such  rale  prevailed,  and  we  are  sony  to  see  that 
his  Grace  has  thoaght  proper  to  lessen  the  rank  and  emoluments  of  the  place.  It  is 
not,  we  repeat,  a  sinecure,  or  a  mere  affidr  of  routine :  large  discretionaiy  powers 
are  vested  in  the  solicitor,'  and  a  vexatious  mode  of  taxation  is  moie  or  less  galling  in 
exact  proportion  as  these  powers  are  liberally  or  ilfiberally  eifr<'«ed«  It  would  be 
nonsense  to  say  that  the  necessary  qualifications  aieoonfined  to  banisters ;  but  aman 
of  enlightened  views  and  some  legal  knowledge  is  certainly  required.  Though  these, 
for  aught  we  know,  may  exist  in  the  present  solicitor  (Mr.  Tims),  the  circumstances 
attending  his  appointment  are  not  precisely  what  the  public  should  approve.  Im- 
peratively demanded  as  retrenchment  may  be,  it  does  not  look  well  to  aee  ministers 
haggling  about  price,  and  thinking  less  of  the  value  of  services  than  how  they  can 
be  had  cheapest.  Mr.  Tims,  it  seems,  has  accepted  the  place  at  £1000  per  annum, 
just  half  the' salary  received  by  his  predecessor. 

Mr.  J.  Holroyd's  character  has  been  given  already  by  one  who  knew  him  best. 
Lord  Tenterden  lately  spoke  of  him  from  the  bench,  as  "  our  learned,  amiable,  and 
excellent  brother."  This  is,  indeed,  "  laudari  a  laudato  viro,"  and  we  will  not 
weaken  the  effect  of  such  a  testimony  by  vainly  endeavouring  to  strengthen  it.  Not- 
withstanding the  extent  of  his  learning,  Mr.  Holroyd*s  progress  at  the  bar  was  slow, 
and,  at  the  age  of  48,  he  was  commended  by  Lord  Kenyon  as  a  *'  rising  ycmng 
man."  In  the  Hilary  vacation,  1816,  (we  are  thus  particular  for  the  sake  of  pos- 
terity) George  Sowley  Holroyd,  Esq.  was  called  Serjeant,  and  gave  for  his  motto 
"  Componere  legibus  orbem,"  and  was  appointed  to  succeed  the  late  Mr.  Justice 
Dampier  as  one  of  his  Majesty's  Justices  of  the  Court  of  King's  Bench,  and  was  af- 
terwards knighted.  He  resigned,  as  every  body  knows,  last  Michaelmas  vacatioo, 
and  was  succeeded  by  Mr.  J .  Parke. 

It  is  not  our  plan  to  criticise  cotemporary  practitioners  so  long  as  they  remain  at 
the  bar ;  it  is  an  invidious  task  which  we  are  anxious  to  shun.  There  are  cases,  how- 
ever, which  it  may  be  necessary  to  make  exceptions ;  and  the  following  incident  is 
wdl  deserving  of  notice.    The  report  is  given  verbatim. 

"  Vice-Chancellor*t  Court,  Monday,  Jan,  26,  1829. 
**  King  V.  Turner. 

"  This  case,  the  circumstances  of  which  did  not  tran^nre,  was  put  into  his 
Honour's  paper  to  be  spoken  to.  The  point  was  of  a  legal  nature  of  no  public 
interest,  but  an  oversight  of  Mr.  Sugden's  appeared  to  give  considerable  amusement 
to  the  court. 

•'  Mr,  Home  and  Mr.  Pemberton  were  heard  on  one  side,  and 

"  Mr.  Sugden  following,  concurred  in  the  argument  of  those  learned  gentlemen, 
and  confidently  stated  that  the  law  was  quite  clear. 

"  The  Vice-Chancellor.— Then  Mr.  S.  is  with  you,  Mr.  Horne. 

«  Mr.  Horne  said  that  the  argument  of  his  learned  friend  was,  certainly  to  his 
surprise,  on  his  side  ;  but  that  his  learned  friend  happened  to  be  on  the  other.  — 
(Great  laughter.) 

"  Mr.  Sugden,  who  after  consulting  with  his  junior  (Mr.  Jacob)  appeared  not  a 
little  disconcerted,  said  that  he  found  he  had  mistaken  his  side.  What  he  had  said, 
however,  was  said  in  all  sincerity  ;  and  he  never  would  for  any  client,  be  he  who  he 
might,  come  into  court  and  argue  against  what  he  thought  to  b^  a  settled  rule  of 
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law.    As  learned  persom ,  however,  had  di£Eered  oa  the  pretent  point,  he  hoped  hii 
Honour  would  decide  it  without  reference  to  what  had  fallen  from  him. 

*'  The  Vice-ChanceUor  proiMted  hs  wmld  do  to/'—Timst,  Jan.  27,  1829. 

Now  with  Mr.  Sngden's  mishap  we  have  nothing  to  do :  it  might  have  happened 
to  any  man  so  overwhelmed  with  business  as  himself;  but  we  most  decidedly  protest 
against  the  principle  which  he  here  prescribes  for  the  guidance  of  the  bar.  When 
Curran  made  a  blunder  of  the  same  description  (and  the  like  is  told  of  Erskine),  far 
fitom  losing  his  presence  of  mind  or  stammering  out  a  confession  of  error,  he  calmly 
and  instantly  went  on  with  **  And  now,  my  Lord,  having  anticipated  my  adversary's 
argument,  I  shall  proceed  to  point  out  its  fallacy."  Mr.  Sugden  was  not  sharp 
enough  for  this,  or  would  not  condescend  to  it :  —  "He  never  would  for  any  client, 
be  he  who  he  might,  come  into  court  and  argue  against  what  he  thought  to  l>e 
a  settled  rule  of  law" — in  plain  English,  **  I,  and  not  the  judge,  shall  decide  on  the 
merits  of  each  case  submitted  to  me."  We  are  really  surprised  that  Mr.  Sugden 
should  give  a  moment's  countenance  to  so  intensely  silly  and  vulgar  a  notion  as  that 
counsel  are  pledged  to  their  own  particular  opinions ;  that  he  should  render  it  neces- 
sary, at  the  present  time,  to  repeat,  that  the  only  object  of  forensic  disputation  is  to 
inform  the  jury  or  judge  of  all  the  bearings  of  the  case,  to  sift  the  affair  to  the  bottom, 
or  place  the  point  in  all  possible  lights.  Mr.  S.'s  principles  would  put  a  stop  to  ad- 
vocacy, or  render  it  utterly  contemptible  :  and  for  that  reason,  and  that  only,  have 
we  taken  down  and  drawn  attention  to  his  words. 

There  is  one  more  topic  which  we  cannot  pass  by — the  law  lectures  at  the  London 
University.  It  was  with  pleasure  we  saw  them  begun  ;  and  the  profession  at  large 
may  be  congratulated  on  Mr.  Amos'  success.  We  do  not  say  this  because  we  agree 
with  the  professor  in  what  he  said  in  his  preliminary  discourse  of  the  advantages  to 
accrue  from  attending  his  course.  It  is  not  true  that  lecture-teaching  is  as  well 
adapted  to  jurisprudence  as  to  other  sciences.  Had  he  limited  the  comparison  to 
history,  political  economy,  and  literature,  we  should  see  no  reason  to  dispute  it,  but, 
to  the  best  of  our  recollection,  it  was  generally,  and  therefore  incorrectly,  applied. 
He  made  no  exception  for  those  branches  of  knowledge  (astronomy  and  chemistry 
for  example),  the  acquirement  of  which  is  made  easier  by  experiment ;  and  an 
important  distinction  was  implied  in  the  joke  of  a  friend,  who  gravely  advised 
Mr.  Amos  to  illustrate  the  action  of  ejectment  by  introducing  John  Doe  and  Richard 
Roe  on  the  boards  of  his  theatre,  and  making  one  kick  out  the  other.  The  points  he 
ought  to  have  pressed,  and  which  seem  to  us  decisive  in  his  favour,  are  the  glaring 
imperfections  of  the  mode  of  instruction  pursued  with  pleaders  and.conveyancers, 
and  the  want  of  a  sufficient  stimulus  to  induce  the  student  to  work  by  himself.  No 
man  should  place  himself  in  chambers,  till  he  has  taken  a  comprehensive  view  of  the 
system  at  large  and  mastered  its  leading  principles.  '*  In  the  present  state  of  the 
law,  reliance  upon  mere  point  practice,  which  is  the  reliance  of  a  great  many  who 
have  exceedingly  little  legal  learning,  will  certainly  not  avail  any  barrister ;  for, 
though  those  extensive  legal  reforms  which  would  change  the  principles  of  English 
law  ave  not  to  be  expected,  or  perhaps  wished,  such  changes  will  undoubtedly  take 
place,  and  speedily,  in  the  mere  *  use'  of  the  law,  as  will  set  all  such  pretensions  at 
nought.">  Few  are  able  to  study  effectively  without  help  or  excitement,  without 
'  The  Athensum,  for  November,  1828. 
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naans  of  comiMriag  their  progreit  w  any  inunediato  impalae  to  penevenng  ezertioD. 
An  hour's  hard  reading  at  iiome  may  be  aa  benefietal  as  an  boar's  listening  in  a 
lecture-room ;  bat  many  a  student  will  regularly  huny  off  to  the  latter,  who  would 
forget  or  procrastinate  the  first  It  is,  we  beltere,  a  conscionsness  of  this,  a  lurking 
distrust  of  themseWes,  that  induces  so  many  of  the  higher  order  of  students  to  in- 
scribe their  names  on  Mr.  Amos'  subscription-Hst.  We  could  name  more  than  one 
First-class  man  or  Wrangler,  who  thinks  it  wiser  to  learn  than  to  sneer ;  and,  better 
late  than  never,  is  collecting  at  a  Oower-street  Academy  the  practical  knowledge 
Alma  Mater  denied  him.  We  have  conversed  with  many  on  the  discourses  deli- 
vered, and  feel  bound  to  state  that  they  are  generally  liked. 
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Wb  have  to  acknowledge  the  receipt  of  a  letter,  signed  J.  H.  on  the  Court  of 
Chanoeiy,  which,  could  we  afibrd  room,  we  should  be  glad  to  print.  His  principal 
topieisdiepresentunreatrictedpowerof  appeal  from  the  Vice-ChanceUor.  "After 
His  Honour  has  pronounced  an  order,  the  unsuccessful  party  is  at  liber^  imme- 
diately to  apply  by  appeal,  on  motion  to  the  Lord  Chancdlor,  to  discharge  it  with- 
out even  making  a  deposit  or  obtaining  the  sanction  of  counsel.  By  this  mode  the 
delinquent  not  only  profits  by  delay,  in  retaining  a  laige  sum  of  money  or  die  pos- 
sesion of  proper^,  bat  he  harasses  his  opponent  with  vexation  and  expenoe."  He 
then  states  that  so  long  ago  as  1710,  in  cases  of  appeal  from  the  judgment  of  a  mas- 
ter, not  only  was  a  deposit  required,  but  the  signature  of  counsel  also ;  and  he  pro- 
poses as  a  remedy  for  the  evil  stated,  that  the  appellant,  in  every  case  of  appeal  oo 
motion,  should  be  required  to  deposit  £lO.  with  the  registrar. 

We  have  also  received  two  inculpatory  letters :  one,  which  we  take  first,  from  ma 
Irish  gentleman,  who,  it  seems,  is  veir  indignant  at  our  remarks  on  Iri^  lawyers 
in  No.  3.  Art.  1.  and  considerately  suggests  the  prudence  of  following  Lord  Cole- 
raine's  plan  and  soaping  our  nose  before  we  exhibit  it  in  the  Hall  of  the  Four  Courts. 
We  prsfor  apologising,  or  rather  explaining.  We  really  did  not  mean  to  wpvJk 
slightingly  of  Ireland  :  we  were  endeavvoring  to  shew  the  advantages  of  a  divisioii 
of  labour  in  law,  and  named  Ireland  by  way  of  illustrating  the  inconveniences  of  an 
opposite  practice.  The  inferiority  vre  spoke  of  is  not  matter  of  blame,  much  leas  n 
reflection  on  national  character ;  for  till  the  law  business  of  Ireland  s  sufficiently 
increased  to  adaoit  of  distiact  classes  of  practitioners,  England  imwt  be  a  better 
school  of  jurispmdenee. 

The  other  angry  epistle  accuses  us  of  disafiection  to  the  magistracy,  because  we 
told  a  story  about  the  GKmoester  sessions,  and  talked  of  the  "  great  unpaid."  We 
plead'guilty  to  the  expression,  and  own  it  to  be  cant ;  but  we  do  not  plead  guihy 
to  the  charge  of  disafiRsction  ;  nor  require  to  be  told  that  the  days  of  Squire  Western 
are  past,  and  tllat  country  geutlemen  bred  up  at  Eton  and  Westminster,  Chiist- 
church  and  Trinity,  spending  years  in  foreign  travel,  and  Kving  some  months  of 
every  year  in  London,  are  no  longer  what  Cockneys  suppose  them. 

We  are  obliged  to  postpone  our  Review  of  Reporting. 
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A. 

Abduction,  196. 

Abeyance,  of  the  fiee,  79. 121. 

freehold  cannot  be  placed  in,  by  the  act  of  the  party,  667. 

but  it  may  by  the  act  of  law,  ib. 
«  obsenrations  on  the  doctrine  of,  658. 

with  relation  to  an  estate  p€r  outer  vie,  669. 
Abortion,  attempts  to  produce,  134. 
Acceptor  (of  bill),  266. 
Administrator.    See  Executor. 
Adfowson,  oonveyable  how,  273.  278. 

distinction  between  an  advowson  i^ipendant  and  one  in  grots,  278. 

freehold  of,  in  whom,  663. 
Agent,  warranty  of,  will  bind  the  principal,  328. 
Agreement,  631. 
Amendment,  law  of,  22, 23. 
Ancient  demesne,  distinguished  from  copyhold,  664. 

lands  held  in  property  of  freehold  tenure,  ib. 
Annuity,  is  an  hereditament,  281. 

for  life  is  not,  ib. 

not  affected  by  what  statutes,  282. 
Appeal  (in  equity),  right  of,  ought  to  be  restricted,  41. 
Appointment,  in  pursuance  of  a  power,  is  what,  283. 287. 
Appropriations,  origin  of,  680. 
Assaults,  powers  of  justices  relating  to,  139,  «t  mq. 
Assignment,  by  husband, 

of  his  wife's  legal  choses  in  action,  not  good  as  against  her  sunrimg,  though 
made  for  a  valuable  consideration,  100 — 111. 
nor  by  operation  of  law  in  bankruptcy,  102. 
nor  by  the  husband's  assignees,  107. 

of  wife's  eqtutabU  choses  in  action,  good,  103. 

the  reason  of  this  di£ference,  104. 

by  wife,  of  her  separate  esUte,  667.    See  Feme  Cmtert, 
Attornment,  was  required,  when,  276. 

abolition  of,  ib. 
Average,  249. 

B. 
Bankers,  267. 
Bankrupt,  eSbci  of  the  last  Bankrupt  Act  on  real  property,  64 — 76. 

with  reference  to  the  doctrine  of  relation  to  the  act  of  bankruptcy,  66—67. 

mode  of  conveyance  by  the  commissioners,  67,  8,  9. 

what  eiUte  the  assignees  take  when  the  bankupt  is  tenant  in  tail,  69,  70. 

always  made  a  party  to  what,  70,  71. 

z  z 


690  Index. 

Bankrupt — continued, 

cflEect  of  the  late  statute  od  powers  in  the  bankrupt,  71. 

effect  of  the  late  statutes  as  to  mortgages,  72. 

as  to  the  estate  which  the  bankrupt  has  as  trustee,  73. 

beneficial  effect  of  the  late  statute,  noticed,  74,  5. 

trust  deed  for  the  benefit  of  the  creditors  not  an  act  of  bankruptcy,  wheiw  76* 
Bankruptcy  commissioners,  39,  40. 

Bargain  and  Sale,  by  commissioners  of  bankrupt,  nature  of,  68,  9. 
Bentham's  opinion  of  English  law  and  lawyers,  190.  192. 
Bigamy,  137. 
Bills  of  Exchange,  254. 
Bills  of  Lading,  249. 
Blewitt's  (Reginald)  Poem  reviewed,  124. 
Bottomry,  249. 
Brokers,  262. 

Burton,  his  Elementary  Compendium  noticed,  265 — 8. 
Burying  in  Churches,  583. 

C. 

Carriers,  246. 

Chancel,  seats  or  pews,  who  may  dispose  of,  578. 

in  whom  the  freehold  is,  578. 

who  is  to  repair  it,  585. 
Charities,  on  bequests  to,  296. 

how  debts  and  legacies  shall  be  paid  in  case  of  bequest  to,  303. 

Forms  of  bequest  to,  306. 

defects  in  conveyances  to,  cured  by  9  Geo.  4.  c.  95. — 307. 
Charterparty,  248. 
Chattels  real,  may  be  granted  how,  280. 

erroneously  classed,  ib. 
Choses  in  action,  of  married  women,  how  dealt  with  in  equity,  99. 

what  is  a  reduction  of  them  into  possession,  100.    See  Assignment, 
Church,  277. 

pews  in,  ib. 

leases,  344—349. 
Clearing-House,  259. 
Clergyman,  arresting,  138. 
Clerks  in  Court,  34.  52.  210. 
Code  of  France,  484  et  teq.  613,  etseq, 

of  Netherlands,  629. 
Commissioners,  Chancery,  propositions  of,  42,  43. 357,  et  wq. 
Common  Courts,  17. 
Commons,  274.  278. 
Consideration,  reversion  granted  for,  275. 
Contingent  Remainder.    See  Remaifider. 
Contract,  320. 529. 

definition  of,  530. 

by  whom  may  be  made,  532. 
Cooper,  (M.  C.  P.  Esq.)  reviewed,  349,  et  teq,  615,  et  seq. 
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Copyhold  bean  at  present  no  analogy  to  estate  at  will,  549. 

customary  freehold  is,  564. 

tenant  right  is,  ib. 

ancient  demesne  not,  ib. 
Conrto,  185.  et  $eq. 

expediency  of  local  considered*  198.  209. 
Crown.    See  Mine$. 
Customaiy  Freeholds :  what  are  properly,  and  what  improperly  so  called,  563.  and 

see  Copyhold, 

D. 
Deceit,  action  on  the  case  for,  when  maintainable,  333. 
Deed,  a  grant,  in  its  strict  sense,  must  be,  273.    See  Estoppel. 
Delivery  and  acceptance,  actual  and  constructive,  321. 
Demesne.    Ancient  Demesne, 
Devise,  limitations  by,  present  us  with  what,  553. 

executory  devises.    See  Executory  Interestt, 
Dower  of  bankrupt's  wife,  whether  defeated  when,  65. 

none  in  remainders  after  freehold  estates,  or  in  mines  not  reduced  into  posses- 
sion, 268. 
Drowning  (murder  by),  131. 
Drunkenness,  where  contract  rendered  void  by,  534. 
Duress,  543. 

E. 
Earnest,  what,  322. 
Ejectment,  what,  322. 
Elegit,  estate  by,  a  chattel,  554 
Equitable  estates,  general  nature  of,  548,  9. 
Escheat,  268.    . 
Estates,  division  of,  268. 
Estoppel,  three  kinds  of,  76. 

doctrine  of,  with  reference  to  executory  interests,  76 — 82. 

whether  an  executory  interest  may  be  bound  by  a  fine  in  fee,  77. 

eflect  of  a  devise  to  trustees,  and  the  survivor  of  them  and  his  heirs,  78,  9,  80. 

whether  a  lease  and  release  may  work  an  estoppel,  81. 

there  is  no  estoppel  when,  81,  82. 
Exchequer,  33,  210. 
Exchequer  Bills,  261. 

Executors  and  Administrators,  may  be  special  occupants  when,  559.  n.  7. 
Executory  interests,  how  transferable.    See  Estoppel. 

limitations  on,  when,  275. 
Extinguishment  of  an  executory  interest,  produced  when,  77. 

F. 
Factor,  263. 

Feame,  Mr.  55. 

biographical  sketch  of,  115 — 123. 
Fee,  in  abc^ce,  79. 121. 

may  be  determinate,  553. 

how  far  it  shook!  be  fixed,  561. 

is  not  necessarily  a  freehold,  563. 
Feme-covert,  contracts,  538  et  teq, 

considered  as  a  feme-sole  in  equity,  as  to  her  separate  estate,  565. 

her  power  of  disposition  over  it,  567. 
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F«int-covcii — continued. 

the  introdvctioii  of  a  restrictioii  against  alienation  by  aMiapation,  569. 

the  objectioni  to  it  considered,  570. 

its  expediency  the  principle  upon  which  it  has  been  established,  573. 

See  Aaignment  and  Chou  in  Action, 
Fences,  law  relating  to,  690.  et  mq. 

Feoffinent,  the  generic  term  of  con?eyance  for  corporeal  hereditaments,  279. 
Fine.    See  Eitoppol. 
Forcible  entry,  what  estates  within  the  statutes  of,  86. 

whether  landlord  can  be  indicted  for  a  forcible  entry,  if  he  foidbly  eject  his 
tenant  holding  over,  86. 

what  acts  constitate  a  forcible  entry,  89. 
Fractions  of  estates,  561. 
France,  jndicatore  of  described,  194. 198. 

procedure  of,  453.  it  teq, 

multiplicity  of  law  books  and  reports  in,  203.  m.    See  Code. 
Franchise,  an  incorporeal  hereditament,  274. 
Frankahnoign,  freeholds  in,  564. 
Fraud,  544. 
Freehold,  bankrupt  holds  during  what  period,  66. 

may  exist  in  an  upper  chamber,  271. 569. 

reversion  expectant  on,  distinguished  from  what,  275. 

diflerent  senses  of  the  word,  549. 

division  of,  ib. 

Blackstone's  definition  of,  552. 

— —  criterion  of,  563. 

graeral  properties  of,  555. 

subjects  of,  562.    See  Abmfonet. 

G. 

Gavelkind,  freehold  in,  563. 
General  issue,  inconveniences  of,  24 — ^27. 
Grant  of  a  remainder  or  reversion  for  money,  122. 
must  be  a  deed,  273. 
what  lies  in,  ib. 

is  the  generic  term  for,  vrhat»  279. 
the  word  grant  has  two  meanings,  280, 
Guarantee,  252. 

H. 
Hawkers  and  Pedlars,  statutes  for  licemdng  and  regulating,  335. 
description  of  persons  liable  to  the  duty  on  hawkers'  licenses,  ib. 
penalties  on  hawkers  trading  without  a  licence,  337. 

hawk^  to  have  the  words  "  licensed  hawker*'  painted  on  their  packages,  330. 
may  not  sell  by  auction,  340. 

regulations  of  hawkers  do  not  extend  to  sales  in  markets,  ib. 
or  tQ  venders  of  newspapers,  341. 
or  to  the  real  workers  or  makers  of  the  goods,  &c.  ib. 
or  to  wholesale  dealers,  342. 
penalties  under  the  hawkers'  act  to  the  amount  of  upwards  of  20i.  to  berectfvmd 

by  action,  343, 
sot  exceeding  20i.  recoveiable  before  a  justioe  of  the  peace,  ib. 


Index.  693 

Hereditaments,  extent  of  the  word,  281. 

incorpoiea],  defined.  272. 

instrument  appropriated  to  the  transfer  of,  27 

criterion  of,  273, 274. 

sorts  of  incorporeal  hereditaments,  274 — 277. 
Horses,  sale  and  warranty  of,  318. 9t  teq* 

what  constitutes  unsoundness  in,  329. 
Humphreys  (James,  Esq.)  mis-statements  and  mistakes  of,  pointed  out,  613.  ft  ifg. 
Husband,  liability  of,  for  his  wife's  debts,  540.  n. 

I.  and  J. 
Idiots,  532. 
Indenture,  see  EttopipeU 

deed  indented  works  estoppel,  76. 
whether  lease  and  release,  if  made  by,  works  estoppel,  81. 
Infant,  contracts  by,  535—537. 

Court  of  Chancery  will  remove  an,  from  the  custody  of  its  father,  on  the  ground 
of  unfitness,  either  from  inability  or  indisposition  for  the  charge  of  guardian- 
ship,  318. 
Insurance,  policy  of,  250. 
Jefieries  (Lord  C.J.)  235. 
Joint-tenancy,  when  the  inheritance  does  not  pass  in,  78. 

L. 
Land,  signification  and  extent  of  the  word,  277. 

is  essentially  an  hereditament,  ib. 

Bfr.  Preston's  description  of,  547. 
Lansdowne's  (Marquis  oO  Act,  129.  et  teq. 
Lease,  term  of  is  proper,  when,  279. 

grant  of  a  revernon  expectant  on,  when  for  years,  122. 275. 
Leaseholds,  power  of  sale  in,  286, 287. 
Lease  and  release,  552. 
lighterman,  246. 

livery  of  seisin,  was  necessary  for  the  transfer  of,  what,  273. 
Lunacy,  contracts  by  lunatics,  532.  el  seq, 

cases  relating  to,  must  be  heard  by  the  Chancellor  in  person,  33. 

increase  of  petitions,  36. 

M. 
Manslaughter,  alterations  as  to,  129, 130. 
Market  overt,  what,  323. 

sales  in,  how  far  conclusive,  824.  • 

MariLeU,  244. 

Master  of  the  RoUs,  sittings  of,  33. 
Medical  Jurisprudence,  remarks  on  the  term,  506. 

on  the  writers  on  this  science,  507 — 509. 

difficulty  of  classification  attending  it,  509. 

Dr.  Smith's  attempt  at,  510. 

what  seems  the  best  dassificatioQ,  ib. 

the  most  common  means  of  producing  death,  what,  511. 

wounds  before  death,  how  marked,  512. 

Widow  Mont  Baily's  case,  513. 
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Medical  Jurisprudence — contitmed, 

Jane  Norcote's  case,  516* 

Earl  of  Essex's,  618. 

suffocation,  remarks  on,  520. 

cause  of  death  in  hanging  and  drowning  the  saaie,  621. 

a{^)earances  in  drowned  persons,  621. 

Spencer  Cowper's  case,  622. 

symptoms  attending  death  by  hanging,  524. 

case  of  John  Galas.  626. 
MeicantUe  Law,  46—64.  242—266.  527—646. 
Merchants,  248. 
Merger,  78. 

Miller  (John,  Esq.)  his  inquiry  into  the  state  of  the  civil  law  in  England,  32.  186. 
Mistake,  546. 

Money,  243.  , 

Mortgage,  equitable  within  the  late  Bankrupt  Act,  72. 
Murder,  alterations  as  to,  129.  et  seq, 

N. 
Northington  (Lord),  his  sentiments  upon  the  taking  eccounts  by  masteis  in  chan- 
cery, 41. 

O. 
Occupancy.    See  Abeyance, 

Orders  (Lord  Lyndhurst's),  notice  of  some  of  the  principal  of,  36. 
Ordinary,  meaning  of  the  word,  676.  ». 

P. 
Parishes,  origin  of,  674. 
Park  (John  James,  Esq.)  reviewed,  613.  et  seq, 
Parkes  (Joseph),  his  history  of  the  Court  of  Chancery,  32. 
Parson.    See  Abeyance,  Advow$on, 
Partnership,  263. 
Pedlars.     See  Hawkers, 
Pbillipps  (S.M.  Esq.)  reviewed,  220. 
Pleading,  principles  and  practice  of,  1 — 31. 

French,  described.  469.  et  seq, 

oral,  objections  to,  20. 
Pleas,  different  sorts. 
Poison,  murder  by  means  of,  131. 
Poor  Laws,  number  of  treatises  concerning,  600. 

Bum's  treatise  on,  character  of,  601. 
inconveniences  of,  character  of,  ib. 

Nolan's  treatiM  on,  character  of,  ib. 

treatises  of  Sir  G.  Lewin  and  Mr.  Gambier,  603. 
Poor  Rate,  relief  of  able-bodied  paupers  out  of,  96. 

legality  of  the  practice  considered,  91. 
Popish  Plot,  234. 
Power  of  a  bankrupt,  71, 72. 

of  sale  and  exchange,  its  validity  examined,  282.  289. 

distinction  between  freeholds  and  leaseholds,  with  respect  to,  286. 
Practice,  643.  et  seq. 
Prescription  for  a  pew,  what,  676. 
Privy-Councillor,  feloniously  assaulting,  138. 
Procedure  in  Fiance,  643.  et  seq. 


Index.  696 


Promissoiy  notes,  253. 

Pur  autre  vie,  how  regulated  by  law,  290.  * 

variously  described  by  the  courts,  29  K 
lowest  estate  of  freehold,  553.    See  Abeyance. 

Q. 
Quasi-tenancy  in  tail,  improperly  so  called.  291. 

in  what  respects  it  difiers  from  an  estate  tail,  291,  292. 
may  be  barred  by  deed,  surrender,  or  articles,  292. 
whether  by  will  not  yet  decided,  294.    See  Will. 

R. 
Raleigh,  (Sir  W.)  trial  of,  227. 
Rape,  135. 
Recovery,  common,  works  only  a  personal  estoppel,  where,  77. 

power  of  suffering,  indelibly  inherent  in  tenant  in  tail,  284. 

basis  of,  551. 

may  be  suflered  of  an  advowson  in  gross,  563. 
Registrars  (of  the  Court  of  Chancery),  number  of,  34. 

duties  of,  ib. 

two  more  recommended  by  the  Chancery  Commissioners,  42. 
Relation,  doctrine  of  in  bankruptcy,  65,  66. 
Release.    See  Lease  and  ReUate, 
Remainder  in  fee  in  bankrupt  tenant  in  tail,  69. 

Mr.  Feame's  classification  of,  examined,  120,  121 

lies  in  grant,  374. 
Rent,  an  incorporeal  hereditament,  274. 

is  a  rent-charge,  when,  279. 

for  life,  is  what,  281. 

is  within  what  statutes,  282.    See  Reversion. 
Replication,  expediency  of  allowing  double,  28. 
Respondentia,  250. 
Reversion,  is  an  incorporeal  hereditament,  when,  274,  5. 

rent-service  is  annexed  to,  279. 

observations  on  the  grant  of,  655,  556. 

is  incliiilMl  in  what,  560. 
Rey,  (M.)  reviewed,  186,  et  seq.  453,  et  M«f. 

S. 
Sale,  definition  of,  320. 
Serjeants,  212. 
Seisin,  is  what,  282. 

livery  of,  produced  what,  272. 

when  reversion  lies  in,  275. 
Selden,  life  of,  368. 
Settlements,  origin  of  derivative  parochial,  608. 

settlements  by  apprenticeship,  609. 
by  renting  a  tenement,  ib. 
Shelly,  (P.  B.)  his  case,  311. 
Sheppard,  561.  n.  (1) 
Ship'Carpenter,  assaulting,  139. 
Shooting  at,  with  felonious  intent,  132. 
Socage,  564. 
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Stamp,  on  surrenden  tnd  copies  of  court  roll,  267, 268« 

State  TriaU,  219—242. 

Statute  of  Frauds,  320%  322. 

Straflbrd  (Lord),  trial  of,  222. 

Strangling,  jnurder  by,  131. 

Surrender.    See  Stamp, 

Sydney,  trial  of,  234. 

T. 
Tenants  holding  over,  modes  of  proceeding  against,  82.  tt  teq. 
Tenements,  meaning  of  the  w<»d,  562. 

esdusiYe,  subject  of  a  freehold,  663. 
Ternu,  inconvenience  of,  216.  501. 
Throgmorton,  Sir  N.  his  trial,  223. 
Tithes,  are  a  subject-matter  distinct  from  the  land,  563. 

oompodtions  for,  344-^49. 
Trespass,  whether  maintainable  against  landlord  who  forcibly  ejects  his  tenant 
holding  over,  83. 

U. 
Underwriter,  260. 
Unnatural  crime,  136. 
Uses,  general  remarks  on,  648. 

effects  of  limiting  an  express  use-to  the  grantor,  when  660. 

•^  V. 

Variance,  18, 
Vicars,  origin  of,  681. 

their  estate  in  the  church  and  glebe,  682. 
Vice-Chancellor,  a  subordinate  assistant  of  the  Chancellor,  33. 

sittings  of  ,  ib.       ' 

should  possess  an  independent  jurisdiction,  43. 

W. 

Wages  of  the  labouring  poor  in  some  countries  augmt  nted  by  parochial  relief,  90. 

legality  of  this  practice  considered,  91. 
Wales,  judicature  of,  213.  •t  ieq. 
Warehousemen,  246. 261. 
Warrar^,  nature  of,  326.  327. 

diversity  between  the  coomion  law  and  the  civil,  as  to  warranty,  326. 
Waste,  slips  of,  697. 

Wellesley  (Pole),  abstract  of  authorities  relating  to  his  case,  309. 
Westminster  Review,  mis-statements  and  absurdity  of,  22.  31. 
Wharfingers,  246. 

Will  of  quasi  tenant  in  tail,  effect  of,  upon  the  entail  and  remainders  over  con* 
sidered,  289. 

audiorities  for  iu  being  a  bar  examined,  292-^295. 

grounds  upon  which  the  question  will  probably  be  decided,  296. 
Witnesses  (commission  to  examine),  court  of  law  cannot  award,  without  the  consent 
of  the  Don-applying  party,  and  if  that  is  vrithhdd,  the  other  party  must 
resort  to  a  court  of  equity  for  relief,  39. 

judges  at  law  should  have  a  power  to  grant,  ib. 
Wounding,  felonious,  131,  132. 
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